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_L. D., 583. 


Cain e ‘al. v. Addenda Mining Co. (24 L. D., 18); 


vacated, 29 L. D., 62. 
California and Oregon Land Co. (21 L. D., 344); 
. overruled, 26 L. D., 453. 

California, State of (14 L. D., 253); vacated, 23 L. D,, 
230. 


California, State of (15 L. dD. 10); overruled, 93 ° 


L. D., 423. 

California, State of (19 L. D, 585); vacated, 28 L. D., 
57. 

California, State of (22 L. D., 428); overruled, 32 
L, D., 34. 

California, State of, v. Moccettini (19 L. D., 359); 
overruled, 31 L. D., 335. 

California, State of, v. Pierce (9 C. L. O., 
modified, 2 L. D., 854. 

California, State of, v. Smith (5 Lh. D., 543); over- 
ruled, 18 L. D., 343. 

Call». Swaim (BL. D., 46); overruled, 18.L. D., 373. 

Cameron Lode (13 L. D., a) overruled, 25 io D., 
518. 

Camplan v. Northern Pacific R. R. Co. (28 L. D., 
118); overruled, 29 L. D., 550. 

Case v. Church (17 L. D. , 578); overruled, 26 L. D., 
453. 

Castello v. Bonnie (20 L. D., 311); overruled, 22 
L. D., 174, 
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Cawood v, Dumas (22 L. D., , 585); vacated, 25 L. D., 
526. 

Central Pacific R. R. Co. v. Orr (2 L. D., (525); over- 
ruled, 11 L. D., 445. 

Chappell v. Clark (27 L. D., 334); modified, a7 L. D., . 
532. 

Childress et al. v. Smith (15 L. D., 89); overruled, 
26 L. D., 453. 

Christofferson, Peter (3 L. D., 329); modified, 6 
L. D., 284, 624. a 

Claflin n Thompson (28 Li D., 279); overruled, 29 
L. D., 693. 

Colorado, State of (7 L. D., 490); overruled, 9 if D., 
408. - 

Cooper, John W, (15 L. _D, 285); overruled, 25 L. D., 
113. | 7 

Corlis v. Northern Pacific R. R..Co, (23 L. D., 265); 
vacated, 26 L. D., 652. : 

Cornell v, Chilton (1 L. D., 153); overruled, 6 L. D., 483. 

Cowles v. Huff (24 L. D., 81); modified, 28 L. D., 515. 

Cox, Allen H. (30 L. D., 90, 468); vacated, 31 Te D., 
114. 

Crowston v. Seal (5 L. D., 213); overruled, 18 L. D., 
586. 

Culligan v. State of Minnesota (34 L. D., 22); modi- 
fied, 34 L. D., 151. 


Dakota Central R. R. Co. v, , Downey (BL. D., 115); ; 
modified, 20 L. D., 131. _ 

Dennison & Willits ql C. L. O., 261); overruled, 26 
Li. Dy 323. 

Devoe, Lizzie A. (5 L. D., 4); modified, 5 L. D., 429. 

Dickey, Ella.I. (22 L. D., 351); overruled, 32 L. D., 
gel. d 

Dowman v. Moss (19 L. D. , 526); overruled, 25 L. D., 
82. 

Dudymott v. Kansas Pacific R. R. Co. oe iL. Os 
69); overruled, 1 L. D., 345. 

Dunphy, Elijah M. (8 L. Lis 102); overruled, 36 
L. D., 561. 

Dysart, Francis J. (23 L. D., 282); modified, 25 L. 
D., 188. 


Easton, Francis E: (27 L. ‘Dz, AO: overruled, 30 
L. D., 355. 

* Elliott v. Ryan (7 L. D., 302); overruled, 8 L. D., 
110. (See 9 L. D. , 360.) 


| Emblen v. Weed (16 L. D. » 28); overruled, 17. D., 


220. 
Epley v. Trick (8 L. D., 110); overruled, 9 L. D., 360. 
Erhardt, Finsans (36 i. D., 154); overruled, 38 L. 

i 406. . 
wing 6: Rickard (l L, i; 146); overruled, 6L.D., 

483. 


Faleoner v. Price (19 L. D., 167); overruled, 24 L.. 
D., 264. 

Ferrell ef al. v. Hoge ef af. (18 L. D., 81); overruled, 
35.43. D.; Sle... - 

Fette v. Christiansen (29 L. D. 710); overruled, 34 
L. D., 167. 


| Fish, Mary (10 L. D., 606); modified, 13 L. D., 611. 


Fitch ». Sioux City and Pacific R. R. Co. (216 L. 
and R., 184); overruled, 17 L. D., 43. 

Fleming ». Bowe (13 L. D., , 78); overruled, 23L.D., 
175. 

Florida Mesa Ditch Co. (14 i D., 265); overruled, 
27 La D., 421. 
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Florida Railway and Navigation Co. v. Miller (3 L. 
D., 324); modified, 6 L. D., 716; overruled, 9 L. D., 
237. 

Florida, State of (17 bs D.; se); reversed, 19 L. D., 

. 76. 

-Forgeot, Margaret (7 L. D. , 280); overruled, 10 L. 
D., 629. 

Fort Boise Hay Reservation (6 L. D., 16); over- 
ruled, 27 L. D., 505. 

. Freeman v. Texas Pacific R. R. Co, (2 L. D., 550); 

_ overruled, 7 L. D., 18. . 


Galliher, Marie (8 C. L. O., 57); overruled, 1 L. D., 

ae Ye 

Garrett, Joshua (2C. L, O.; , 1005); overruled, 5L.D., 
158. 

Gates v. California and Oregon R.R. Co. C. L. O., 
150); overruled, 1 L. D., 336. 

Gauger, Henry (10 L. D., 221); overruled, 24 L. D., 
81. 

Gohrman v. Ford (8 C. L. O., 6); overruled, 4 L. D., 
580. 

Golden Chief “ A ” Placer Claim (35 L. D., 557); 

_. Modified, 37 L- D., 250.. 

Goldstein v. Fupeat Townsite (23 L. D., 417); va- 

- cated, 31 L. D., 88. 

Gotebo Townsite v. Jones (35 L. D. , 18); modified, 
37 L. D., 560. 

Gowdy v. Connell (27 L. D., 58); vacated, 28 L. D., 
240. 

Gowdy v. Gilbert (19 L. D., 17); overruled, 26 L. 
D., 453. 

Goway etal. v. Kismet Gold Mining Co. (22 L. D., 
624); modified, 24 L. D., 191. 

Grampian Lode (1 L. D., 544); overruled, 25 L. D., 
495. 4s -  & 

Grege ef al. v. State of Colorado (15 L. D., 151); 
modified, 30 L. D., 310. 

Grinnell v. Southern Pacific R. R. Co. (22 L. D., 

- 488); vacated, 23 L. D., 489. 

_ Ground Hog Lodev. Paroleand Morning Star Lodes 

(8 L. D., 430); overruled, 34 L. D., 568. 


Gulf and Ship Island R. R. Co. (16 Lo,.Ds5 236); 


modified, 19 L. D. , 534. 


Hansbrough, Henry C. (5 L. D., 155); overruled, 

29 L. D., 59. 

Hardee, D.C: (7 L. D.;1); overruled, 29 L. D., 698. 

Hardee v. United States (8 L. D., 391; 16 i De, 
499); overruled, 29 L. D., 698. : 

Hardin, James A. (10 L. Dz , 318); revoked, 14 L. 
D., 233. 

Harcison, Luther (4 I. ee a svammuled: Lia: Diz 
216. 

Harrison, W. R. (19 L. D., 299); overruled, 33 L. 
. D., 539. 

Hastings and Dakota Ry. Co. v. Christenson et al. 
(22 L: D., 257); overruled, 28 L. D., 572. 

| Hayden «. 7 amison (24 lL. D , 403); vacated, 26 L. 
D., 373. 

Heilman 9: Syverson (15. ie D., 184); overruled, 23 
L. D., 119. . 

Heinzman et al. v. Letroadec’s Heirs et al. (28 L. 
D., 497); overruled, 88 L. D., 253. . 

Herrick, Wallace H. (24 L. D., 23); overruled, 25 

. Hickey, M. ae et al. (3 L. D., 83); modified, 5-L. 

D., 256. 
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Holden, Thomas A. (16 L. D., 493); overruled, 29 . 
L. D., 166. | 

Holland, G. W. (6 L. D., 20); overruled, 6 L. D., 
639; 12 L. D.,- 4386. 

Hooper, Henry (6 L. D., 624); modified, 9L. D., 
86, 284. . 

Howard v. Northern Pacific R. R. Co. 23 L. D., 
6); overruled, 28 L. D., 126. . 

Howell, John H. (24 L, ope , 95); overruled, 28 L. 
D., 204. 

Hull et al. v. Ingle (24 L. D., 214); overruled, 30 L. 
D., 258. 

Hus, Clara (9 L. D., 401); modified, 21 L. D., 377. 

Hyde, F. A., ef al. (27 le. Dy; 472); ‘vacated, 28 L. 
D., 284. 

Hyde et al. v. Warten et al. aa, L. D., 576); see 19 
L. D., 64. 


Inman v. Northern Pacific R. R. Co. (24 L. D., 
318); overruled, 28 L. D., 95. ; 

Towa Railroad Land Company (23 L. D., 79; 24 - 
L. D., 125); vacated, 29 L. D., 79. | - 


Jacks: v. Belard ¢¢ al. (29 L. Dd: 369); vacated, 30 
L. D., 345. 

Jones, Jamies A (3 L. D., 176); overruled, 8 L. D., 
448. 

Jones v. Kennett (6 L. D., 688); overruled, Md L. 
D., 429. 


Kackmann, Peter (1 L. D., 
D., 464. 

iesaipet v». St. Paul and Pacific R. R. Co. (2 C.L 
L., 805); overruled, 18 L. D., 101. 

King v. Eastern Oregon Land Co. (23 L. D., 579); 
modified, 30 L. D., 19. ; 

Kiser v. Keech (7 a D., 25); overruled, 23 L, D., 
119. 

Knight, Albert B., ef af. (30 L. D., 227); Pore F 
31 L. D., 64. 

Kniskern v. Hastings and Dakota Ry. Co, (6 C. L. 
O., 50); overruled, 1 L. D., 362. 

Krighaum, James T, (12 L. D., 617); is 26 . 
L. D., 448, 


86); overruled, 16 L. . 


Lackawanna Placer Claim (36 L. ‘D., 36); overruled, 
37 L. D., 715. 

Lamb v. Ulery (10 L. D., 528); overruled, 32 L. D., 
331, 

Lasselle v. Missouri, Kansas and Texas Ry. Co. (3 
C. L. O., 10); overruled, 14 L. D., 278. 

Las Vewas Grant (13 L. D., 646; 15. L. D., 58); 
revoked, 27 L. D., 683. 

Laughlin v. Martin (18 L. D., 112); modified, 21 1S 
D., 40: 

enurons: Lawson H. (19 L. D. » 37); overruled, 
26 L. D., 389. 

Leonard, Sarah (i L: D., 
464,- 

Lindberg, Anna C. (3 L. D., 95); modified, 4 L. D., 
299. 

Linderman v. Wait (6 i D., 689); overruled, 13 
L. D., 459. 

Little Pet Lode (4 L. D., 17); eae: 95 sD: 

- 550. 

Lock Lode (6 L, D., 105); overruled, 26 L. D., 123. 

Lockwood, Pranci A. (20 L.. D., 361); modified, 
21 L. D., 200. 


#1); overruled, 16 L. D., 
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Lonergan v. Shockley. (33 L. D., 288); overruled, 


34 L. D., 314; 36 L. D., 199. 

‘Louisiana, State of (8 L. D. , 126); modified, 9L.D., 
157. 

Louisiana, State of (24 - D. » 231); vacated, 26 
L. D., 5. 


Luey B. Hussey Lode (8 L. D., 93); overruled, 25 | 


L.D., 495. 
Luton, “Janice W. (34 L. D., 
L.D.,102. 


Lynch, Patrick (7 L. D., 33); overruled, 13 L. D., | 
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Madigan, Thomas (8 L. D., 188); overruled, 27 


L. D., 448. 


‘Maginnis, Charles P. (31 L. D., 999): overruled, 35. 


L. D., 399. 

Malemson 2. Snider’s Heirs (22 L. D., 511): overs 
ruled, 32 L. D., 650, 

Mason v. Cromwell (24 L. D., 248); vacated, 26.1. D.; 
369. 

Masten, E. C. (22 L. D., 337); overruled, 25 L. D., 
~ 1d. 

- Mather et al. ». Hackley’s Heirs (15 L. D. ge8f): va- 
cated, 19 L. D.,48. 

Maugban, George. Ww. (1 L. D. , 25); averse, 7 
L. D., 94. 

McCalla v. Acker (29 L. D. | 203); vacated, 30 L. D.,, 
277: . 

McDonald, Roy, eé al. (34 L. D., 21); overruled, 37 
L.D., 285. 

*McDonogh School Fund (11 L. D.,378); overruled, 
30 L. D., 616. (See 35 L. D., 399.) * 

' MeFadden eé al. v. Mountain View Mining and Mill- 
ing Co. (26 L. D., 530); vacated, 27 L. D., 358, 

McGee, Edward D. (17 L. D., 285); overruled, 29 

iL, D., 166. 

McGrann, Owen (5 L. D. 
502. 

McGregor, Carl (37 L. D., 693); overruled, 38 L. D., 
148, 

- MeKernan 2. Bailey 6 i. dD: » 368); overruled, 17 
L. D., 494. 

‘MeNamara et al. v. State of California (17 L. D. , 296); 
overruled, 22 L. D., 606. 

McPeek v. Sullivan ef af. (25 L. D. 281): overruled, 
36 L. D., 26. 

Mercer 2. ‘Buford Townsite (35 L. D., 119); over- 
ruled, 35 L. D., 649. 

Meyer, Peter (6 L. D., 639); modified, 12 L. D., 436, 


, 10): overruled, 24 L. D., 


Miller v. Sebastian: ag L. D., 288); overruled, 26 - 


L. D., 448, 
Milton e¢ al. ». Lamb (21 L. D., 339); overruled, 25 
L. D., 550. 


Milwaukee, ‘Lake Shore and Western Ry. Co. (12 


L. D., 79); overruled, 29 L. D., 112. | 

Miner v. Mariott et al. (2 L. D. , 709); modified, 28 
L.D., 224, 

Monitor Lode (18 L. D., 358); overruled, 25 L. es 
495. 

Moore, Charles H. (16 L. D., 204); overruled, 27 
L. D., 482. 

Morgan. v, Craig. (0 C. L. O., 234); overruled, 5 
L. D., 303, 

Morgan. v, Rowland (37 L, D. , 90); overruled, 37.. 
L. D., 618. . 
Moritz v, Hiuz (36 L, D., 450); vacated, 37 L. D., 
. 882. 


468)} overiuled, 35 
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Morrison, Charles 8. (36 I.. D., 126); modified, 36 
L.D.,319. 0 

Morrow et al. v. State of Oregon e¢ al. (32 L. D., 54); 
modified, 33 L. D., 101. 

Mountain Chief Nos. 'g and 9 Lode Claims (36 L. D., 
100); overruled in part, 36 L. D., 55l. 


Nebraska, ‘State of (18 L. D., 124); overruled, 28 
L. D., 358. _ 

Nebraska, State of, v, Dorrington (2 C. L. L., 647); 
overruled, 26 L. D., 123. 

Neilsen,v, Central Pacific R. R. Co. eal. (26 L. D., 
252); modified, 30 L. D., 216. 

Newhbanks v. Thompson (22 L. D., 490); overruled, 
29 L. D., 108. 

Newton, Walter (22 L. D., 322); modified,.25 L. D., 
188, 

New York Lode and Millsite (5. L. Be 513); over- 
ruled, 27 Li. D., 372. . 

Northern Pacific R. R. Co. (20 L. D. , 191); modified, 
22 L. D., 224; overruled, 29 L. D., 550. 

Northern Pacific R. B; Co; 6. Bowman (cae Fp oe 
288); modified, 18 L. D., 224. 

Northern Pacifie R. R. Co. v. Burns (6 L. D., 21); 
overruled, 20 L. D, , 191. 

Northern Pacific ‘R. R. Co. v. Loomis (QL. D., 395); 
overruled, 27 L. D., 464. 

Northern Pacific R. 'R. Co, v. Marshall eé al. (17 
L. D., 545); overruled, 28 L. D., 174. 

Northern Pacific R. R. Co. v, Miller (7 L. D., 100); 
overruled, 16 L. D. 229. 

Northern Pacifie R. R. Co. v. Sherwood (28 L, Dis 
126); overruled, 29 L. D., 550. 

Northern Pacific R. R. Co. v. Symons (22 L. Ds 
686); overruled, 28 L. D., 95. 

Northern Pacific R. R. Co. v, Urquhart (8 L. D., 
'365); overruled, 28L. D.,126. 

Northern Pacific R. R. Co. ». Yantis (8 L. D., 58); 
overruled, 12 L. D., 127. 

Nyman v. St. Paul, Minneapolis sa ‘Mantigba Ry. 
Co, (5 L. D., 396); overruled, 6 L. D., 750, 


O'Donnell, Thomas J..(28 L, D., 214); overruled, 
35 L. D., 411. 

Olson 2. Trevek ét al. (26 L.-D., 350, 628); over- 
ruled, 29 L. D., 480; 30 L. D., 382. 

Opinion A. A. G. (35'L. D., 2); ‘vacated, 36L. D., 
342, 


- Oregon Central Military Weapon Road Co, v. Hart 


(17 L. D., 480); overruled, 18 L. D., 543. | 
Owens et al. v. State of California (22 L. D,, 369); 
overruled, 38 ve D,, 203. 


Pacific Slope Lode (12 L. D; 686); overruled, 25 
L. D., 518, 
Papini v. Alderson (1 B. L. P., 91); modified, 5 
L. D., 256. 

Patterson; Charles E. (3 1;;..D;, 260); modified, 6 
L. D., 284, 624. 

Paul Jones Lode (28 L. D., 120); modified, 31 L. D., 
* 359. 

Paul ». Wiseman (21 L. D., 12); sreital 27 &_D., 
522. >» 3h Ba, 
Pecos Irrigation and Improvement Co, (15 L. D., 

470); overruled, 18 L. D., 168, 268. 
Pheips, W. L, (8C.L. O., 139); overruled, 2 L, D., 
854. 
Phillips, Alonzo (2 L. D., 321);. 


overruled, 15 L., D., 
424, . 
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' Pietkiewicz ef al. v. Richmond (29 L. D., 195); 
overritied, 37 L. D., 145. 

Pike’s Peak Lode (14 L. D. » 47); eceuies 20 L. 
D., 204. 

Popple, James (2 L. D. , 433); overruled, 13 L..D., 
588. 

Powell, D.C.(6 L. D., 302); modified, 15 L. D., 477. 

Pringle, Wesley (13 L. D., 519); overruled, 29 L. D5 

— 698. 

Provensal, Victor H. (30 L. D., 616); overtuled; 35 
L. D., 399. 

Prue, widow of Emanuel ‘6 L. D. , 436): vacated, 
33 L. D., 409. 

Puyallup Allotments (20 L. D., 

iL. D., 628. 


Rancho Alisal (1 L. D., 173); overruled, 5 L.. D. PF 
320. 

- Rankin, James D. 

» sade Di; ee: 
Rankin, Tohn M. (20 L. D., 272); reversed, 21 
L. D., 404. 

*Reed v. Buffington (7 L. D., 154); oveteuled, 8 
L.D., 110. (See9 L. D. 360.) 

Rialto No. 2 Placer Mining Claim. (34 LD; 44); 
overruled, 37 L. D., 250. 


157); modified, 29 


, et al. (7 L. D., 411); Aveuieds 


Rico Townsite (1 L. D. , 006); modified, 5 L. D.,256. : 


Roberts v. Oregon Central Military Road Co, (19 
L. D., 591); overruled, 31 L. D., 174. 

Robinson, Stella G (12 L. D., 443); overruled, 13 
Ie Di de 

Rogers, Horace B. (10 L. D., 29); overruled, 14 
ly Ds 32: ans. 

Rogers 0»: Atlantic and Pacific R. R. Co. (6 L. D., 
565); overruled, 8 L. D., 165. 

*Rogers v. Lukens (6 L. D. , 112); overruled, 8 i. 
TD,, 119, (See 9 L. D. | 360.) 


Satisfaction Extension Mill Site (14 L. D., 178); 
see Alaska Copper Co., 32 L. D., 128. 

Bayles, Henry P. (2 L. D., 88); niodified, 6 L. D., 
797. c ; 

Schweitzer v. Hilliard (19 L. D. , 294); overruled, 
25 L. D., 639. . 

Serrano v. ‘Southeed Pacific R, R, Co. (6 C, L. O., 
93); overruled, 1 L. D., 380. 

Shanley v. Moran (1 L. 'D., 162): overruled, 15 L. 
D., 424. 

Shineherger, J oseph (8 L. D., 231); overruled, 91. 
D., 202. 

Simpson, Lawrence W. (35 L. D., 399, 609), modi- 
fied, 36 L. D., 205. 

_ Sipchen v. Ross (i L. D., 634), ‘modified, 4L. D., 

163. © 


Smead v. Southern Pacific R. R. Co. (21 Li, D., 432); 


vacated, 29 L. D., 135. 


Southern Pacific R. R.Co. (15 L. D. 7 400); Peversee: 


18 Ty D., 275. 
Southern Pacific R. R. Co. (23 L. D., 281); recalled, 
' 32 L. D., 51. 
_ Southern Pacific R. R, Co. (33 L. D. , 89); recalled, 
33 L, D., 528. 
Southern Pacific R. R. Co. v. Brung (31 L. D.,.272); 
vacated, 37 L. D., 243. 
Spaulding v. Northern Pacific R. R. Co. (21 L. D., 
7); overruled, 31 L. D., 11. 
Spencer, James (6 L. D., 217); aodined: 8 cn D., 
772; 8 L. D., 467. 


| 
\ 
I 
! 


pu em 
Pg fs — PO 


| 
7 
| 


XIx 


| State of California (14 L. D., 253); vacated, 23 L.D., — 


230. 

State of California. (15 L. D., 10); overruled, 23 L. 

D., 423.° 2. 

State of California (19 L. D., 585); vacated, 28 L. D. 

Bias 8, 

State of California (22 L. D., 428); overruled, (32 

L. D., 34. 

State of ‘California 2. Moccettini (19 L. D. , 359) Over= 

Tuled, 31,L. D., 335. 

State of California v. Pierce (3 C. L. O., 118); modi-: 

fied, 2 L. D., 854, © 

State of California v. Smith (5 L. D., 543); overruled, 

18 L, D., 343. . 

State of Colorado (7 L. D., 490); overruled, 9 L. D., 
AQg. o BS 

State of Florida (17 L. D., 355); reversed, 19 L. D., 
76. , ‘ = 

State of Louisiana (3 L. D., 126); modified, 9 L. D., 
157. 

State of Louisiana (24 Ti Dy;; aL); vacated, 26 
L. D., 

State of “Nebraska dg L. D., 
L. D., 358. 

State of Nebraska ». aaah (2C.L. L. , 647); 
overruled, 26 L. D., 123. 

Stewart ef al. v. Rees ef al. (21 L. D. 446); overruled, 
29 L. D., 401. * 

*St. Paul, ‘Minneapolis and Manitoba Ry. Co. (8 L. 
mee | 255); modified, 13 L. D., 354. (pee 32 L. D., 
21, ) 

St. Paul, M, & M. Ry. Co. v. Hagen (20 L. D. , 249); 

overruled, 25 L. D., 86. 

St. Paul, M: & M. Ry. Co, v. RSET (29 L. D., 
291);. vacated, 30 L. D., 191. 

Stricker, Lizzie (15 L. D., 74); overruled, 18 I Tes D,, 
283. 

Sweeney v. Northern Pacific R. R. Co. (20 L. D., 
394); overruled, 28 L. D., 174. 

Sweeten v. Stevenson (3 L. 

“3.1L. D., 248. 


' 124); overruled : 28 


D., 249); overruled, 


Taft ». Chapin (14 L. D., 593); overruled, 17 L. D., 
414, . 
Talkington’s Heirs ». Hempfling Q L, 
overruled, 14 L. D., 200. ; 

Tate, Sarah J. (10 L. D., 469); overruled, 21 Ave oe 
211. J 

Taylor v. Yeats et al. (8 L. D., 279); reversed, 10 
L. D., 242. 

*Teller, John C. (26 L, D., 484); overruled, 261, D., 

36. (See.37 L. D., 715.) 


D., 46); 


- Traugh v. Ernst (2 L. Dz, 212); overruled, 3 L. D,, 


98. 
Tripp v. Stewart (7 Cc. L. O., 39); modified, 6 L. D., 
795. 


Tucker v. Florida Ry. & Nay. Co. (19 L. D. , 414) 


overruled, 25 L. D., 233. 
Tupper v. Schwarz (2 L. D., 623); 
L: D., 623. | 


overruled, 6 


‘Turner v. Lang (1 C. L. O., 51); modified, 5. TL D., 


236. 
Turner v. Cartwright (17 L. D., 414); modified, 21 
-L. D., 40. ° 


- Tyler, Charles (26 L. D., 699); overruled, #0 L. Ds. : 
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Ulin v. Colby (24 L. D., 311); overruled, 38 L. D., 
- 649. 
' Union Pacific R. R. Co, (33 L, D., 89); recalled, 33 
L. D., 528. 
United States: Bush (13 L. D. 1 529); overruled, 18 
- LL. D., 441. 
United ‘Btates v. Dana (18 L. D., 161); modified, 28 
L. D., 48. 


Vine, James (14 L. D., 527); modified, 14 L. D., 622 
Vradenburg’s Heirs et al. v. Orr ef al. on D. , 393): 
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DECISION S 
"RELATING TO | 


THE PUBLIC LANDS, 


RESTORATION OF LOST OR OBLITERATED CORNERS. 
CIRCULAR. 


| Deparrmenr OF THE ; InvERIoR, 
r GenErau’ LAND Orie. 
: - Washington, D. C., June 1, 1909. 

1. The increasing number of letters from nae aird focal sur- 
veyors received at this office making 1 inquiry as to the proper method. 
of restoring to their original position lost or obliterated corners mark- 
ing the survey of the public lands of the United States, or such as. 
have been willfully ‘or accidentally moved from their original posi- 
tion, have rendered the preparation of the following general rules 
necessary, particularly as in a very large number of cases the imme- 
‘diate facts. necessary to a thorough and intelligent understanding 
are omitted. Moreover, surveys having been made under the au- 


thority of different acts of Congress, different results have been ob- — 


tained, and no special law has been enacted. by that authority covering 
and regulating the subject of the above-named 3 inquiries. Hence, the 
general rule here given must be considered merely as an. expression - 


; of the opinion of this office on the subject, based, “however, upon the > 
spirit of the several acts of Congress authorizing the surveys, as con- ~~ 


strued by. this office, and by United States court decisions. When 

cases arise which are not covered by these rules, and the advice of this 
_ office is desired, the letter of inquiry should always: contain a descrip- 
tion of the particular corner, with reference to the township, range, 
: and section of the pone surveys, to enable this office to consult the 

record. : 

2, An obliterated corner is one where no visible ere remains 
of the work of the original surveyor in establishing it. Its location 
- may, however, have been preserved beyond all question by acts of 
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: landowners, and by the memory of those who knew and recollect the _ 
true situs of Ene ene monument. a such cases it 1s not a el : 


~ corner.’ 


A loge corner is one whose: position can not. be determined, hata 
reasonable doubt, either from original marks or reliable external = 

evidence. | | | 
| Surveyors sometimes err in their decision whether ; a corner is to be 
treated as lost or only obliterated. : | | 
3. Surveyors who have been United States deputies aos eee in 
mind that in their. private capacity they must act under. somewhat 
_ different rules of law from those governing original surveys, and 
, should carefully distinguish between the provisions of the statute 
which guide a government deputy and those which apply to retrace- 
ment of lines once surveyed. The failure to observe this distinction - 
has been prolific of erroneous work and injustice to landowners. 
4, To restore extinct boundaries of the public lands correctly, the 
surveyor must have some knowledge of the manner in which town- 
"ships were: subdivided by the several methods authorized by Con- 
gress. Without this knowledge he may be greatly embarrassed in 
the field, and‘is liable to make mistakes oe his. work, and 

leading eventually to serious litigation. aa 

5. Various regions of this country were surveyed ana: different 
sets of instructions issued at periods ranging from 1 785 to the present 
time. The earliest rules were given to deputy surveyors in manuscript 
or in printed circulars, and no copies are available for distribution. 
- Regulations more in detail, improving the system for greater accu- 
racy and permanency, were issued in book form, editions of 1855, 1871, 


| 1890, 1894, and 1902. The supply of copies of these is eahacted: 


_except the ‘atest, which is now sold at, cost to unofficial ae by | 
the Sipenintendent of Documents. , 
6. The chief acts of Congress authorizing and regulating public- 7 
land surveys are summarized below to enable anyone to consult the | 
_ full record thereof for explanation of difficult questions Eee reine 7 
early surveys. : : 
7. Compliance with the provisions of ison legislation at 


| different periods has resulted in two sets of corners being established 


on township lines at one time; at other times three sets of corners have 
’ been established on range lines: while the system now in operation — 
makes but one set of corners on township boundaries, except on stand- 
ard lines—i. e., base and correction lines, and in ‘some exceptional 
cases, 
‘The following brief explanation of the modes which rave been prac- 
ticed will be of service to all who may be called upon to restore - 
obliterated boundaries of the public- ‘land surveys: 7 | 
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“Where two sets of corners were siblichet: on. township boundaries, a 


one set was planted at the time the exteriors were run, those on the. 


north boundary belonging to the sections and quarter sections north : 


- of said line, and those on the west boundary belonging to the sections 
and quarter sections west of that line. The other set of corners was _ 
established. when the township was subdivided. This method, as 


stated, resulted in the establishment of two sets of corners on all four -_ 


_ sides of the township. : | a 
Where three sets of corners were vesaeier on the range Gitte fig 
. subdivisional surveys were: made in the above manner, except that — 

the east and west section lines, instead of being closed upon the corners — 


previously established on the east boundary of the township, were run - 


_. due east from the last interior section corner, and new corners were 
erected at the points of intersection with the range line. | | 
_ 8. The method now in practice, where regular conditions are found, 
requires section lines to be initiated at the corners on the south bound- 
ary of the township, and to close. on existing corners on the east, 


north, and west boundaries of the township, except that when. the 2, 
north. boundary is a base line or standard parallel, new corners are set 


| thereon, called closing corners. But in some cases, for special reasons, 
an opposite course oe procedure has been followed, and subdivisional | 
work has been begun on the north boundary and has peen: extended — 
. southward. | | 
9. For. ihe, aoe reasons sit is evident that a sesdnent surveyor _ 
3 ought not to perform field work without knowing all the facts of the — 


original survey, lest there be unsuspected duplication of official cor- 


-ners, leading him to use the wrong one in his survey. ‘Upon town- 


ship and range lines it is. often necessary to procure copies of the plats 
of surveys on both sides, i mn order to become certain of the necessary. 


understanding of the case,.as required in section 57 of this circular. 


A great many township plats fail to show the second set of corners, 


| established in the survey of an adjoining township, oo to the 
plat of the former township. , 
10. In the more recent general instructions greater care has been 


exercised to secure ccckiapulan subdivisions by fixing a strict limita- = 


tion that no new township exteriors or section lines shall depart from 
a true meridian or east and west line more than twenty-one minutes 
of are; and that where a random line is found lable to. correction - 
beyond. this limit, a true line on a cardinal course must be run, set— | 
ing a closing corner on the line to which it closes. | 
This produces, in new surveys closing to irregular old work, a great © 
‘umber of exteriors marked by: a double set of corners. All retrac- 
‘Ing surveyors should proceed undér these new conditions with full 
knowledge of the field notes and coe pulena) methods of subdivision. — 


4 ——s DECISIONS BELATING TO THE PUBLIC LANDS. | 
SYNOPSIS OF ACTS OF CONGRESS. | 


ue The first ‘enactment in regard to the surveying of the ‘ible 
Onaihnhcac OE ine lands was an ordinance passed by the Congress of 
Congress of eee the Confederation May 20, 1785, prescribing the mode 
Laws b m6, editien 1LO¥ the survey of the “ Western Territory,” and which 
1828. provided that said territory should be divided into - 
“townships of six miles square, by lines running due north and south, - 


and others crossing them at right angles ” as near as might be. 


It further provided that. the first line running north and south 


should begin on the Ohio River at’a point due north from the western 


terminus of a line run as the south boundary of the State of Pennsyl- 


vania, and the first line running east and west should begin at the 
same point and extend through aie, whole territory. In these initial 
surveys only the exterior lines of the townships were surveyed, but 
the plats were marked by subdivisions into sections 1 milé square, . 
numbered from 1 to 36, commencing with No. 1 in the southeast cor- 
ner of the township, ae running from south to north in each tier to 
No. 86 in the northwest corner of the township ; mile corners were '— 
established on the township. lines. The region embraced by the sur- 


veys under this law forms a part of the present ec of Ohio, andis 


generally known as “ the Seven Ranges.” 
12. The Federal Congress passed a law, iopievel May 18, 17 96, in 
regard to surveying the public domain, which applied | 
Act of May 18; 1796. “Ce 
oS. Statutes, at to “the territory northwest of the River Ohio, and. 
Revised 2205, 0. 8. above the mouth of the Kentucky. River.” 3 
Section 2 of said act provided for dividing such 
lands as had. not been already surveyed or disposed of by north _ 
and south lines run according to the true meredian, and by others 
7 Crossing them at right angles, so a8 to form townships of six miles 
square,” etc. It also provided that “ one-half of said townships, 
| taking them alternately, should be subdivided into sections contain- 
ing, as nearly as may be, 640 acres each, by running through the same 
-each way parallel lines at the end of every two miles; and by marking | 
a corner on each of said lines at the end of every mile,” The ‘act also 


provided that “ the sections shall be numbered, respectively, beginning 


with the number one in the northeast section, and proceeding west and 
east alternately through the township, with progressive numbers till 
the thirty-sixth be completed. ” This method of numbering sections 
is still in use. - ~ 
18. An act amendatory of the ea peewee May 10, 1800, 
, - required the “townships west of the 1] Muskingum, 
Cae of May, 1800. “which are directed to be sold in quarter townships, 
Large, vol. 2 p. . to be subdivided into half sections of 320 acres each, 


. Section 2395. 


Revised Statutes, * as nearly as may be, by running parallel lines through 
| | __ the same from east-to west, and from south to north, — 
at the distance of one mile from each h other, and marking corners, at 
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the distance of each half mile on the lines running from east to west, 


and at the distance of each mile on those running from south to. 


north. And the interior lines of townships intersected. by the Mus-. 
_ kingum, and of all townships lying east of that river, which have not — 
_ beeri heretofore actually subdivided into sections, shall also be run — 
and marked * * *, And in-all cases where the exterior lines of | . 
. the townships thus to be subdivided into sections or half ‘sections, 


‘shall exceed or shall not. extend six miles, the excess or deficiency . 


shall be specially noted, and added to or deducted from the western 


_ or northern ranges’ of sections or half sections in such townships, — 
- according as the error may be in running the lines from east to west . 
or from south to north.” Said act. also provided that the northern 


‘and western tiers of. sections should be sold as containing only the 


quantity expressed on the plats, _ ae others as containing the | 


‘complete legal quantity. oe | 


“14, The act approved June se 1796, “ cmt the ent of land - 
7 appropriated. for martes services,” etc., provided for sf 
U. S. Statutes at dividing the “ United States Military Tract,” in the 


Large, vol. 1, p. 490... 


Act of June: 1, 1798. 


State of Ohio, into townships 5 miles square, each to 
be subdivided into quarter townships containing 4,000 acres. 


15. Section 6 of the act approved March 1, 1800, amendatory of the 7 


Ate aha iamno: foregoing act, enacted that the Secretary of the Treas- 


.. S. Statutes at n 
hares Vol. 2, p. 14. ury 


was: authorized to. subdivide the quarter townships 
into lots of 100 acres, bounded as near ly as practicable -_ 
“ay. paral! lines 160 perches in length by 100 perches i in width.’ These | 


subdivisions into lots, however, were made upon the plats in the office’ 


of the Secr etary of the Treasury, and the actual survey was only made 


at_a subsequent time when a sufficient number of such lots had been 


| located to warrant the survey. It thus happened, in some instances, 
_ that when the survey came to be made the plat and survey could not. - 


be made to agree, and that fractional lots on plats were entirely 


crowded out. A knowledge of this fact may explain some of the difi- a 
. culties met: with in the district thus subdivided, 


16. The act. oF greatest importance to the work a all eiadne | 


| surveyors is the one approved February 11, 1805, 
__Actot February 11, which is still in force, as reenacted by revision in 1878. 
-1805.. U. &. Statutes 


at Large, vol. 2, Dp. 7 
Tei It directs the subdivision of public lands into quarter 


oa Revised Statutes. sections, and sets forth three principles for ascertain-: 
ing the boundaries and contents of tracts of. a | 


land, after survey, in substance as follows: 


17. (a) All corners marked in the surveys returned by the surveyor- | 


i - 


general shall be established as the proper corners of the sections or 


-quarter-sections which they were intended to designate, and corners 


of half and quarter sections. not marked shall be placed: as nearly as. 


| possible = equidistant from those two corners which stand on the same . 


; line.” 
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18. (b) - The rece lines actually r run and: ripe ‘ nce the. 


| ee ‘shall be established as the proper boundary lines of. the sec- 


ag : tions, or subdivisions, for which they were intended, and the length - 
of such lines as returned by either of the surveyors afor esaid shall be 


held and considered as the true length thereof. And the boundary 


~ lines which shall not have been actually run and marked as aforesaid 


‘shall be ascertained by running straight lines from the established - 
corners to the opposite corresponding corners, but in those portions — 
_ of the fractional townships where no such opposite or corresponding — 
corners have been or can be fixed, the said boundary lines shall be 
ascertained by running from the established corners due north,and 
south ”. (see secs. 67 and 79) “or east and west lines, as the case may 
be, to the water course, Indian vous line, or other external a 
boundary of such fractional township.” 7 

19. (¢) “Each section, or subdivision of acacae the ea aia 
whereof shall have been ‘returned: by the surveyor-general, shall be: 
held and considered as containing the exact quantity expressed in 
- such return; and the half-sections and quarter-sections, the contents. 
whereof nell not have been thus returned, shall be held and consid- 
ered as containing the one-half or the one-fourth part, respectively, 
of the returned contents of the section of which they may make part.” 

20. These three principles were clearly designed for the purpose of 
establishing. beyond dispute all lines and monuments of accepted 
official surveys and of placing a statutory limitation against attempts 


-. to-alter the same, or to set up ea of deficiency of area as a 


| basis for LN 
PENALTIES FOR REMOVAL OF MONUMENTS. 


On. Seyetal of the States have passed laws prescribing pendliges for 


the destruction or removal of United States survey corners, and the 


act of Congress quoted on page 2 relatés to such dectrienion or 
removal in all the States and Territories. Any person having knowl- - 
- edge of a violation of the law last. mentioned may present legal evi- - 

dence thereof to the United States attorney for the district in which 


> | the land lies, and request the prosecution of the offender. “Should 


5% ee. | | 
| 22. The act. of aes apnoved: April 24, 1890, provides for the oe 


~ any such attorney improperly refuse to take action, the matter may 
be called to the attention of the Deprrment of J ustice, ‘Washington, 


sale of public lands in half-quarter sections, and re- 
ht! of April24,; 1820 


Statutes at quires that “ in every case of the division of a quarter 


Large, vol. 3, p. 566 
Section 93077 U. 8. section the line for the division thereof shall run 


Revised Statutes. = 
: - north and south,” “ and. fractional sections, contain- . 


ing 160 acres and upwards, shall in like manner, as nearly as prac- 
ticable, be: subdivided into half quarter sections, under ‘such rules 


"8, DECISIONS RELATING TO THE PUBLIC LANDS. OE 


and regulations « a may be preser ibed by the Secretary of. the Treas’ 


Revised Statutes. 


—- ury; but fractional sections containing less than 160 acres shall not be. 
divided.” 


28. ‘The ‘act of Congress approved May 4, 1824, provides - that. ei _ 


| | Ache of May 24, 1824, whenever, in the opinion of the President: of the 


ok pe i at United States, a departure from the ordinary mode. — 


| Large, vol 4, D . 
: _of surveying land on any river, lake, bayou, or water — 


7 ae would promote the public interest, he may direct the surveyor- 


ea general i in whose district such land is equated: and where the change - 


is intended to be made, under such rules and regulations as. the: a a 
President. may prescribe, to cause the lands thus situated to be sur- 


| veyed j in tracts of two acres in width, fronting on any river, bayou, ‘ 
| sasy or water course, and running back the depth of forty acres.” 


28 The act of Congress approved April 5, 1832, directed the sub- 


_ Adkot gpa sm, tions; that in. every case of the. division of a half- — 


Soca our poe momen section the dividing line should run east and 


division of the public lands in quarter- -quarter sec- — | 


west, and that fractional sections should be sub- ~~ 


- divided, under eepulacions prescribed by the Secretary of the Treas- ©. 


-.  Ury. Under the latter provision thé Secretary directed that fractional _ - 


_ sections containing léss than 160 acres, or the residuary. portion of a 7 : 
_ fractional section, after the subdivision into as many quarter-quarter 
- sections as it is susceptible of, may be subdivided into lots, each  — 


containing the quantity of a quarter: quarter section as nearly as © 


practicable, by so laying down the line of subdivision that they shall . Re | 
be 20 chains wide, which distances are to be marked on the plat of — . _ 


subdivisions, as are also the areas of the quarter- quarters and resid 
ary fractions. a 


These two acts last mentioned provided that the corners ag con- _ 
_ tents of half-quarter and quarter- quarter sections should be ascer-  - 
tained as nearly as possible in the manner and on the principles pre-. = 


seribed.i in the act. of E Congress approved February 11, 1805. 


7 _ GENERAL RULES. 


95. From the foregoing synopsis of congressional legislation it ig 


| evident— 


_ First. That. élie: boundaries of the. public lands established re re- a oH 
turned by. the duly appointed g government: surveyors, when approved 


_ by the surveyors-general and Acrepted by the Government, are un- a 
_ changeable. 7 7 


Second. That the original township, section, and quate section a; 
corners. established by the government surveyors must stand as the 


true corners which they were intended to. represent, whether the cor- - 


3 : _ ners be | in the place shown by the field. notes or not. 
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Third. That quarter-quarter corners not established by the govern- | 

ment surveyors shall be placed on the straight lines joining the section 

and quarter-section corners and midway beeween them, except on the 

last half mile of section lines closing on the north and west boundaries 
of the township, or on other lines between fractional sections. 

Fourth. That all subdivisional lines of a section running between 
corners established in the original survey of a township must be | 
_ straight lines, running from the proper corner in one section line to its 
Conposite corfesponding corner in the opposite section line. (See secs. 
75. to 82.) | 
‘Fifth. That in a fractional. econ where no opposite ery 

corner has been or can be established, any required subdivision line of - 
such section must be run from the proper original corner in the bound- _ 
ary line as nearly due east and west, or north and south, as the case — 
may be,.to the water course, Indian reservation, or other boundary of 

_ such section, as due. parallelism to section lines will permit under the 
| modifying ane in sec. 79. 

. 26, From’ the foregoing it will be plain chat extinct corners of the 
government surveys must be restored to their original locations, when- 
ever it is possible to do.so; and hence resort should always be first 
had to the marks of the survey in the field. The locus of the missing 

‘corner should be first identified on, the ground by the aid of the 
- mound, pits, line trees, bearing trees, etc., described i In ‘the field notes 
of the original survey. | | i ye Be 

27. The identification of anes pits, ‘bumed memorials, witness 
trees, or other permanent objects-noted in the field notes of survey, 
affords the best means-of relocating the missing corner in its original 


i ‘position. If this can not be done, clear and convincing testimony of 


citizens as to the place it originally occupied should be taken, if such — 
can be obtained. In any-event, whether the locus of the corner be. 


fixed by the one means or the other, such locus should always be 
tested and confirmed by measurements to known corners. No defi- 


“nite rule can be laid down as to what shall be sirflicient evidence in 
such cases, and much must be left to the skill, fidelity, and good 
_ judgment of the surveyor 1n the performance of his work. : 
28. Actions or decisions by county surveyors which may result in 
changes of boundaries of tracts of land and involve questions of 
“ ownership in connection therewith, are subject to review by the local 
courts in proceedings instituted 1 in 1 accordance with the local statutes 
| governing such matters. a 


EXCEPTIONAL CASES. 


29. When new measurements are made on a single line to deter- 
‘mine the position thereon for a restored lost corner (for example, a 
quarter-section corner on line between two original section’ corners), | 
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or when new “measurements are made betwee eral corners on — 
two lines for the purpose of fixing by their intersection the position 
of a restored missing corner (for example, a corner common to four 


sections of four townships), it will almost invariably happen that — 


discrepancies. will be developed between the new measurements and. 
the original measurements in the field notes. When these differences 
occur tha surveyor will in all cases establish the missing corner by 
proportionate. measurements. (see secs. 49, 88, 84, and, 85) on lines. 
conforming to the original field notes and by the method followed in. 
the or iginal survey. ¥F ‘rom this rule there can be no departure, since 


it is the basis upon which the whole een depende for BCcUENeY a: 


and. truth. 
- .80.. In cases where the ealeented corner can. not i ede to harinon | 


ize with the field notes in all directions, and unexplained discrepancy _ 


in the original survey is apparent, it sometimes becomes the task of 
the surveyor to place it according to the requirements of one line and . 
against the calls of another line. For instance, if the line between 
sections 30-and 31, reported 78 chains. long, would draw the missing 
corner on. range litte 1 chain eastward out of range with the other 
exterior corners, the presumption would be strong that the range 
line had been run straight and the length of the section ne wrongly 
_reported, because experience shows that west random Jines are re- 
garded as less important than range lines and more liable to error. 
31. Again, where a corner on a standard parallel has: been obliter- 
ated, it is proper to assume that it was placed in line with other cor- _ 
ners, and if an anomalous length of line reported between sections 3 
and 4 would throw the closing: corner into the northern township, a 
gurvevor would properly assume that the older survey of the standard 
line is to control the length of the later and minor line. The marks 
or corners found on such a line closing to a standard parallel fix its 
location, but its length should be limited by its actual ante eouOn) at | 
* which point the lost closing corner may be placed. 
39. The strict rule of the law that “all corners marked in the field 
ghall be established as the corners which they were intended to desig-- 


nate,” and the further rule that “the length of lines returned by the ; 


surveyors shall be held and considered as the true length thereof,” are 
found in some cases to be impossible of fulfillment in-all directions at 
onee, and a surveyor is obliged to choose, i in his own discretion, which 

_of two or more lines must yield, in order to a the rules to be 7 
applied at all, | : 
83. Ina case of an erroneous but re closing corner, seh: was | 
get some distance out of the true state boundary of Missouri and Kan-. _ 
gas, it was ‘held. by this office that a surveyor subdividing the frac- 
tional ‘section should preserve the boundary as a strai ght line, and : 

should not regard said. Cosine corner as the’ ‘proper corner of the ad- 
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_Jacent fadiousl ie. The said corner was apnsidensas as fixing the 
position of the line between two fractional sections, but that its length 
extended to a new corner to be set on the true boundary line. The 
surveyor should therefore preserve ‘such an original corner as evidence | 
of the line; but its erroneous position should not be allowed to cause © | 

a crook es mile corners of the original state boundary. It is 


. oie In cases where it 1s manifestly impossible to carry out the literal 


terms of the law that a Sunyeyor can be. a in ae such a 


decision. 4 z | 
84. The principle of the prepondaiance of one line over r another of 


less importance has been recognized in the rule for restoring a section 


<i corner common to two townships, in former editions of this circular. 
‘= The new corner should be placed on the township line; and measure- 
“= ments to check its position by distances to corners a the town- 
r:. ships are useful to confirm it if found to agree well, but should not © 


* @ause it.to be placed off the line if found not. to agree, if the general - 


i : condition of the boundary supports the presumption that it was 
«¢ properly aligned. 


MAGNETIC DECLINATION. 


35. The subject of the “variation,” formerly deemed most im- 
portant in surveys, is mentioned here only to advise against its use 
as a basis for the location of any lost line, though it. may be a'tem- 
porary g guide in a preliminary ‘search. for old evidences. Its impor- | 
tance is greatly overrated, from lack of knowledge of the actual 
practice of surveyors, in the days when both their instruments, and 
their’ knowledge were more primitive, 

86. The General Land Office prohibits its employees and con- 
; tracting surveyors from depending to any extent on courses derived — 
from the needle. It also declines to advise other surveyors what 
variation to use in their own regions, for evident reasons, as follows: 

The amount of local magnetism can not ee be determined by - 


ice. ANY process of mere calculation. _ 
' The secular change of declination pepotlad at some distant time —_ 


and place is no safe guide to the fact at any other station or period. 
The variation recorded 1 in old work may have been quite ‘incorrect, ‘ 
“as large contracts were sometimes executed by assuming a variation, 
from hearsay or estimation, and without due verification. — | 
The needle is not only subject to daily and yearly change, but j is 
also liable to. defects in the instrument, ‘SO that different compasses - 
may run different courses. | | . | : 
87. Another serious cause of ices is ioauas in | the wathond 
rules followed in early surveys, down to the year 1864, under which a _ 
vast amount of public land was surveyed with a. record showing - 
_ variations which \ were openly inconsistent, and which should here be. — 


- Sxpene 


"DECISIONS “RELATING TO THE. PUBLIC tanps. 11. 


: Before 1864, iar running Weelon and’ true ee io lines, ‘it was 


: . Yequired to ake the record of courses on the ancient plan shown: by 


this example: East on a random line between sections 1 and 12. Be 
Variation 13° 15’ E. (falling perhaps 42 links north of objective _ 


corner). West on true line between sections 1 and 12. Variation - 
13° 33’ E., ete. , thus representing the “ corrected ” course by a nominal 
change of vi auioag whereas, after the instructions of 1864, the 
record would truly show the change. to have been, not in the varla- 
tion, but in the course, thus: N. 89° 42’ W. on a true line, etc. | 

Therefore, ina large portion of the early records, the words “ east ” 
and “west ”-in such connection were only’ approximate, while byt the | 

present system the true course is intended. _ | 
.. 88. Terrestrial magnetism, the cause of “ variation,” is a. .Auetu- i 


ne quantity, subject to. unexplained changes. But since all quali- Loe 
fied surveyors and engineers of this day are competent to make the _ ‘ 


— requisite astronomical observations to— determine true courses, SUL- » 
7 vere me the needle i is s not recommended. 


| _ MARKS ON MONUMENTS OF SURVEY. 


39. Inquiries are often made to learn the meaning e the marks on . 
corner stones. It is not practicable here to give an abstract of all the 
markings used in full compliance with the mcr but the following a 
. notes. will suffice to explain ordinary cases: _ 

Notches made on-the east and: south angles of an ineeor section 


a corner indicate how. many miles it is from the east and south lines of a... - 
full township ; and by using the plan of a township plat, the numbers ee 


-- of the sections about the given corner stone will be known. In frac 
_ tional townships, marks show the sections the same as if the bounda- ye 
ries. were complete. - | : : i> * 

_ 40. Observe that there are cases of ee subdivision, where the 
‘stone or post is a corner of two townships or two sections only ; also 


. that stones may have been sometimes overthrown | or turned around - 


to a new and improper position. ‘- 
41; On township and range lines grooves cut in the stone or Bost 
~ on opposite sides show distances to-exterior corners of the township. 
Thus, two-grooves on the south and four on the north indicate a 
corner of sections 19, 24. 25,and 30. | - 4g 
42.¢ Wo” upon a inonument means a witness corner, niatet" not 
at the true corner point (which. may be in water or otherwise imprac-. 
_ticable), but established elsewhere on safe ground at a distance and 
course shown by the official field notes and plats. | 2. 2 
_“M C” shows a meander corner, placed either on an exterior or sec 


Bat tion line at any certain distance from a section corner as shown by a 
= a the oo : 7 
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43. “SC” asiiste: a standard coriennats is, a are corner ona | 
standard parallel—belonging to two sections on the north side, . wath : 
a closing corner (marked C C) somewhere east or west of it, belong- — 
ing to two sections on the south side of the parallel. The letters CC 
-are also used in many other situations, where a regular line closed 
upon a boundary of a State, a reservation, or a private land claim. | 
44. Post: corners and bearing trees (B T) have marks that are self- 
explanatory. Two chops or notches on the two opposite sides of a 
_ tree indicate that it stood upon the original line when surveyed. Such 
are called “line trees,” and are thus distinguished from trees merely 
blazed near the line. — 7 
Full instructions as to the construction, marking, and ceca | 
tion of the 108 kinds of corner monuments are given in the Manual 
of Surveying Instructions. These should be consulted, in connec- 
tion with a. correct copy of the original. field notes, in case of aE 


TO RESTORE LOST OR OBLITERATED CORNERS. | 


AD. To. restore corners. on base lines and standard parallels ——Lost — - 
— or obliterated standard corners will be restored to their original posi- 


tions on a base line, standard parallel, or correction line,‘by propor- 
tionate measurements on the line, conforming as nearly as practicable 
to the original field notes and joining the nearest identified original 
standard corners on opposite sides of the missing corner or corners, — 
as the case may be. ¥ 
' 46. The term “standard corners ” will be naeeiea ts designate 
standard township, section, quarter section, and meander corners;. 
and, in addition, closing corners, in the following cases: Closing cor- 
ners used in the original survey to determine the position of a stand- 
ard parallel, or established during. the ‘survey of the same, will, with — 
the standard corners, govern the alinement and measurements aade | 
to restore lost or obliterated standard corners; but no other: closing 
corners will control in any manner the restoration or standard corners 
on a base line or standard parallel.’ 3 - | 

47, A lost or obliterated closing corner from which a standard 
parallel has been initiated or to which it has been’ directed will be 
reestablished i in its original place by proportionate measurement from 
- the.corners used in the original survey to determine its position. 
‘Measurements from corners on the opposite side of the parallel will 
not control in any manner the relocation of said corner. — 7 

48, A missing closing corner originally established during the sur- 
vey of a standard parallel as.a corner from which to project surveys 

south will be restored to its original position by considering It a 
| standard corner and treating it accordingly. | 

49. Therefore, paying attention to the preceding. sel aes we 


have for the. restoration of one or several corners on a standard par- | 
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allel, and for Saneeall application. to. all other surveyed lines, the 
following proportion : ) 3 

As the original field-note distance pnween the selected known 
corners is to the new measure of said distance so is the original field- . 
note length of any part of the line to the required new measure 
thereof. : : 

The sum of the computed lengths of the several parts of a Tinie 
must be equal to the new measure of the whole distance. 

50. As has ben observed, existing original corners can not*be dis- 
-turbed;. consequently discrepancies between the new and the eriginal 
figldnote measurements of the line joining the selected ‘original 
--corrers: will notin: any manner affect measurements beyoiid said 
—.. corners, but the differences will be distributed proportionately to the : 
several eerie embraced in the line in question. — a 
_ After having checked each new location by measurement to. de 
nearest known corners, new corners will be established permanently - 
and new bearings ahd measurements taken to prominent. objects, — 
which should be of as permanent a character as possible, and the 
same recorded for future reference. : ae 
51. Restoration of township corners common to fous townships. — 


-.Two cases should be clearly recognized: First, where the position of 
_ the original township corner has been made to depend upon measure- _ 


- ments on two lines at right angles to each other. Second, where the » 
original corner has been located by” measurements on one line only; : 
for example, on a guide meridian. 

52. For restoration of a township corner’ ‘originally subject to the | 
first condition: A line will first be run connecting the nearest iden- - 
tified original corners on the meridional township lines, north and. 
south of the missing corner, and a temporary corner will be placed .at _ 


_ the proper proportionate evans othe will determine the corner in 


a north and south direction only. | 
‘Next, the nearest original corners on the latitudinal township fads 


will be connected and a point thereon will be determined in a similar 


manner, independent of the temporary corner on the meridional line. 
Then through the first temporary corner run a line east (or west) and 
through the second temporary corner a line north (or south), as rela- 
tive situations may suggest. The intersection of the two lines last 
run: will define the position of the restored township corner,. which 
may be permanently established. | 

_ 58. The restoration of a lost or obliterated. township: ¢ corner estab- 
lished under the second condition, i. e., by measurements, on a single 


line, will be effected by proportionate measurements on said line, be-. = 


tween. the nearest identified original corners on’ opposite: sides of the 
| missing township Boneh as. before described. | 
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«84. Ressiapbenment af corners common to. a townships. 2s | 
two nearest known corners on the township line, the same not being 
a base or a correction line, will be connected, as shown 1 in sections 45 _ 
_to 50, by a right line, and the missing corner established by. propor- | 


tionate distance as Airacted in that case; the location thus found will 


be checked upon by measurements to nearest known section or quar- 
_ ter-section corners north and south, or east and west, of the town- 
‘ship line, as the case may be, to obtain approximate though Pe | 


not exict: verification of-or iota: distances.» OO 
«BB: Reestablishment. of closing: corners Bees from: the ante ase, 
section, section, or. township corner.east. or west, as the case may-be,..- 


to the next preceding or succeeding: corner in the order of original. 


: establishment, and reestablish the missing closing corner: by propor=:.... 


tionate measurement. The line upon which the closing corner was 
originally established should always be remeasured, in order to check 
upon the correctness of the new location. ee Secs. 29 ) to 34 and 64 
to 66 for details.) : 
56. Reestablishment of. interior er corners —This dine of cor- 
ners should be reestablished in the same manner as corners common 
to four townships. In such cases, when a number of corners are 
missing on all sides of the one sought to be reestablished, the entire | 
distance must, of course, be remeasured between the nearest existing . 
recognized corners both north and south, and east and west, in-accord- 
ance with the rule laid down, and the new corner reestablished by 
‘proportionate measurement. The. mere measurement in any one of 
the required directions will not suffice, since the direction of the sey- 
_~ eral section lines running northward ingen a township, or running 
east and-west, are only in the most exceptional cases true prolonga-— 
tions of the ‘alincmient of the section lines initiated on. the. south | 
boundary of the township; while the east and west lines running — 
- through the township, and theoretically supposed to be at right angles 
with, the former, are seldom in that condition, and the alinements of. 
_-the closing lines on the east and west boundaries of the-township, in 
- connection with the interior section lines, are even less often in accord. 
Moreover, the alinement, of the section line itself from corner to corner, | 
In point of fact, also very frequently diverges from a right line, 
although. presumed to be such from the record contained in the field 
notes and so designated on the plats, and becomes either a broken or 
‘a curved line. This fact will be determined, in a timbered country, — 
by the blazes which may be found upon trees on either side of the | 
line, and although such blazed line will not strictly govern as to the 
absolute direction assumed by such line, it will assist very materially . 
in determining its approximate direction, and should never be neg- 
~ lected in retracements for the reestablishment of lost corners of any 
_ description. ea or r line trees described 1 in the field ee meenet 
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eth the. eeceties dislasicas to same, when. fully identified, will; It has 


‘been held in one or more States, govern the line itself, even when not 
in a direct or straight line between established’ corners, which lineis _ 


then. necessarily a broken line by passing through said sight trees. 
Such trees, when in existence and properly identified. beyond a ques- 
tion of doubt, will very. materially assist in evidencing the correct 
relocation of a missing corner. It is greatly to be regretted that the 
earlier field notes of survey are so very meager in the notation of the 
_ topography found on the original ie. which might in very many 


instances materially lessen a surveyor’s labors in retracement of lines — 


and reestablishment of the required missing corner. In the absence _ 

of such sight trees and other evidence regarding the line, as in an 
- open country, or where such evidence has been destroyed by time, 
the elements, or the progress of improvement, the line connecting the - 


2 known corners should be run straight from corner to. corner. 
‘57. Reestablishment of quarter-section corners on township bound- 
_ aries.—Only one set of quarter-section corners are actually marked in 


the field on township lines, and they are established at the time when | 


the township exteriors are run. When double. section corners are 


_. found, the quarter-section corners are considered generally as standing a 


midway between the corners of their respective sections, and when — 
required to be established or reestablished,.as the case may be, they 
. should: be generally so placed; but great care should be exercised. not. 


to mistake the corners belonging to one township for those of another. _ 
After. determining the proper section..corners marking the line upon 
-. which the missing quarter-section corner is to be Se Ae and 


measuring said line, the missing quarter-section corner will be reestab- 
lished in accordance with the requirements of the original field notes 


of survey, by proportionate measurement between the section. corners ge Pe 


marking the line. 
58. Where there are double sets of section corners on aise and 


a _range lines and. the quarter-section corners for sections south of the | 
op township or east. of the range lines are required to be established in — | 
- the field, the said quarter-section corners should be so placed. astosuit = 


_ the ealeulation of areas of the quarter sections adjoining the township 


boundaries as expressed upon the official township plat, adopting pro- ~ 


- portionate measurements when the present measurement of the north — 
~ and west boundaries of the sections differs from the original meas- 


~ urement. 


- 59. Reestablishment if quarter-section: corners’ on “closing ss eon 


lines between fractional sections.—This class of corners must be re- | 


_ established proportionately, according to the original measurement of — 
40 chains from the last interior section corner. If the whole measure-— 
ment does not agree with: the original ‘survey, the excess or deficiency _ 
must be divided. propertonsay between the two distances expressed 7 
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in the field notes of original survey. The section corner started from - 
_ and the corner closed upon should be connected by'a right line, unless 
the retracement should develop the fact that the section. line 3 is either 
a broken or curved line, as is sometimes the case. 7 | 

60. Reestablishment of. interior quarter-section corners. —In some | 
of the older surveys these corners are placed at variable distances, 
in which case the field notes of the original survey must be con- 


— sulted, and the quarter-section corner reestablished at proportionate "<2 


distances between the corresponding section corners, in accordance — 
therewith. The later surveys being more uniform and in stricter 


~. accordance with law, the missing quarter-section corner must bé re-_ 


established equidistant. between the section corners marking the line, — 
according to the field notes of the original survey. ‘The remarks | 
made under section. 56, in relation to section lines, apply with full © 
force here also; the caution there given not to neglect sight trees is _ 
equally applicable, since the proper reestablishment of the quarter- 
section. corner may in some instances very largely depend upon its 
observance, and avoid one of the many sources of litigation. 

61. Nors.—In some of the.southern public-land States it was the 
custom in the early surveys to establish half-mile posts at a distance 
of 40 chains from the point from which the section line was initiated, 
re the same time inserting in the field notes at the midway point 

sec. cor.” without pidicaton in the field notes that any other 
ae than the half-mile corner was set. And it is presumed that 
the 4 sec. cor. was merely “called for” at that place. . This practice 
has ions been discontinued owing to the confusion thereby. occasioned. 
' These half-mile posts have no bearing upon the subdivision of the 
section except where they happen to occupy the midway point on: 
~ true lines between section corners. In such cases, when a subdivision 
is required of a section surveyed on this plan, and no original quarter 
corners are found, the latter should be reestablished at a point on a 
true line midway bate een the original section corners. 

62. Where double corners were originally established, one of which 
- ig standing, to. reestablish the other—It being remembered that the » 
- corners established when the exterior township lines were run, belong 


to the sections in the townships north and west of those lines, the sur- 
veyor ‘must first determine beyond a doubt to which sections the exist- 


ing corner belongs. This may be done by testing the courses and dis- 
tances to witness trees or other obj ects noted in the original field 


notes of survey, and by remeasuring distances to known corners. — . 


Having determined to which township the existing corner belongs, 
_ the missing corner may be reestablished in line from the existing cor- 
ner, at the distance stated in the field notes of the original survey, by 


a proportionate measurement, and tested. by retracement to the oppo- 


site renee: corner of i section to. which the missing section. = 
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corner belongs These double corners being generally not more than | 
a few chains apart, the distance between them. can be more accurately 
laid off, and it is considered preferable to first establish the missing 

corner as above, and.check upon the corresponding interior corner as 
noted i in section 54 above. ; 

63. Where double corners were originally established, aaa both are 
missing, to reestablish the one established when the ee line was 
— run. _The surveyor will connect the nearest known corners on the’ 
township line by a right line, being careful to distinguish the section. 
from the closing corners, and reestablish the | missing corner at the 
point indicated by the field notes of the original survey by proportion- | | 
ate measurement. The corner thus restored will be common to two ~ 
sections either north or west of the township boundary, and the sec- 
tion north or west, as the case may be, should be carefully retraced, 7 


* thus checking upon the reestablished corner, and testing the accuracy 
of the. result, It can not be too much impressed upon the surveyor 
that any measurements to objects on line noted in the original survey 


are means of determining and testing the correctness of the operation. 
64, Where double corners were originally established, and both are — 
- Missing, to reestablish the one established when the township was 
subdivided.—The corner to be reestablished | ‘being common to two | 
sections south or east, of the township line, the section line closing — 


on the missing section corner should be first retraced to an inter- . 


section with the township line in the manner previously indicated, 


and a temporary corner established at the point of intersection. The - 


‘township line will of course have been previously carefully retraced 
in accordance with the requirements of the original field notes of 
. survey, and marked.in such a manner as to be readily identified when 
reaching the same with the retraced section line. The location of 
the temporary corner planted at the point of intersection will then 
be carefully tested and verified by remeasurements to objects and 
known corners on the township line, as noted in the original field — 
notes of survey, and the necessary corrections made in such relocation. 
Should unusual error be found in one of the tested lines, the princi- . 
ples in “ Exceptional Cases,” sections 29 to 34, must be considered. 
A permanent corner will then be erected at the corrected location on 
the township line, properly marked and. witnessed, and recorded for 
future requirements. ~ a 
65. Where triple corners were originally. éctublichied on range lines, 
one or two of which have become obliterated, to reestablish either of _ 
them.—It will be borne in. mind that only two corners were estab: _ 
 jished as actual corners of sections, those established on the range 
line not corresponding with the subdivisional survey east or west 


of said range line. The surveyor will, therefore, first proceed to.- — co 


identify the existing corner or corners, as the case may be, and then - 
3098—voL 838—09—2 | 7 
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reestablish the missing corner or corners in line north or south, ac- 
cording to the distances stated in the original -field notes of survey 
in the manner indicated for the reestablishment of double corners, 

testing the accuracy of the result obtained, as hereinbefore directed — 
in other cases. If, however, the distances between the triple corners 
are not stated in the spiel field notes of survey, as is frequently 
the case in the returns of Colles sUIVeYS, the range line should be first 
carefully retraced, and marked in a manner sufficiently clear to ad- 
mit of easy identification upon reaching same during the subsequent 
proceedings. The section lines closing upon the missing corners 
must then.be retraced in accordance with the original field notes of 
survey, in the manner previously indicated and directed, and the 
corners reestablished in the manner directed in the case of double 
corners. The surveyor can not be too careful, in the matter of re- 
tracement, in following. closely all the recorded indications of the 
original line, and nothing, however slight, should be neglected to- 
Insure the correctness of the retracement of the original line; since 
there is no other check upon the accuracy of the reestablishment of 
the missing corners, unless the entire corresponding. section lines are 
remeasured by proportional measurement and the result checked by 
a recalculation of the areas as originally returned, which, at best, 
is but a very poor check, because the areas awprecced upon ‘the mar- 
gin of many plats of the older surveys are erroneously stated on the 
face of the plats, or have: been carelessly calculated. 

66. Where triple corners were originally established on. range lines, 
all of which are missing, to reestablish same.—These corners should be 
reestablished in accordance with the foregoing directions, commencing 

with the corner originally established when the range line was ‘run, 

establishing the same in accordance with previously given. directions 
for restoring section and quarter-section corners; that is to say, by - 
remeasuring between the nearest known corners.on said township line, 
and reestablishing the same by proportionate measurement. The two 
remaining will then be reestablished in conformity with the general 
-rules.for reestablishment of double corners. | 

67. Reestablishment of meander corners.—Before proceeding with 
the reestablishment of missing meander corners, the surveyor should | 
have carefully rechained at least three of the section lines between 
known corners of the township within which the lost corner is to be 
relocated, in order to establish the proportionate measurement to be 

used, It is also necessary, in retracing such original lines, toascertain | 

the real course used by the first surveyor. For instance, where he | 
reported meridional lines as running due north, if they are found to 
have an average course of N. 1° 20’ E., the latter course should be con- 
sidered in restoring an extinct north line to a meander corner. 
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68. These requirements of preliminary retracement of section lines _ 
must’ in no:case be-omitted; since it gives the only data upon which 
the fractional section line can. be remeasured - proportionately and 
probable course found, the corner marking the terminus, or the mean- 
‘der corner, being missing, which it is intended to reestablish. The 
missing meander corner will be reestablished on the section or town- 
ship line retraced in its original location, by the proportionate meas- 
urement found by the preceding operations, from the nearest known 
corner on such township or. section line, in accordance with the re- 
quirements of the original field notes of survey. 

69. Meander corners hold the peculiar position of denoting a point 
on line between landowners, without usually being the legal termi- 
nus or corner of the lands owned. Leading jadicial decisions have 
affirmed that meander lines are not strictly boundaries, and do not 
limit the ownership to the exact areas placed on the tracts, but that 
said title extends to the water which, by the plat, ae to bound 
the land. 

As such water boundaries are, therefore, anit to change = the 
: cod as or recession of the stream or lake, the precise location 
of old meanders is seldom important, unless in States whose laws 
prescribe that dried lake beds are the property of the State. * 

70. Where the United’ States has disposed of the fractional lots . 
adjacent to shores, it claims no marginal lands left by recession. or 
found by reason of erroneous, survey. The lines between landowners. 
are therefore regarded as extended beyond the original meander line 
of the shore, but the preservation or relocation of the meander corner _ 
is important as evidence of the-position of the section line. The dif- | 
_ ferent rules by which division lines should be run between private 
owners of riparian accretions are a matter of State ma and 
not subject to a general rule of this office. ° | 

71. Fractional section lines.—County and _ local surveyors being 
sometimes called upon to restore fractional section lines closing upon 
Indian, military, or other reservations, private grants, etc., such lines 
should be restored upon the same principles as directed in the fore- . 
going pages, and checked whenever possible upon such corners or 
monuments as have been placed to mark such boundary lines. 

In some instances corners have been moved. from their original 
position, either.by accident or design, and county surveyors are called 
- upon to restore such corners to their original positions, but, owing to 
the absence of any and all means of identification of such locition< 
are unable to make the result of their work acceptable to the owners 
of the lands affected by such corner. In such cases the advice of this 
office has invariably. been to the effect that the relocation of. such 
corner must be made in accordance with the orders of a court of com- 


} 
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-petent jurisdiction, the United States having no longer any sitionty 
- to order any changes where the lands affected by. such corner have 
been ae of. - 3 _ ; | 

RECORDS. _ bie. 


72, The original evidences of the public-land surveys in the follow- 
ing States have been transferred, under the provisions of sections 
2218, 2219, and 2220, United States Revised Statutes, to the state 
authorities, to whom application should be made for such copies of 
the original plats and field notes as may be desired, viz: 

_ Alabama: Secretary of State, Montgomery. 
Arkansas: Commissioner of State Lands, Little- Rock. 
Florida: Commissioner of Agriculture, Tallahassee. . 
Illinois: Auditor of State, Springfield. | 
- Indiana: Auditor of State, Indianapolis. . 
Towa: Secretary of State, Des Moines. 
Kansas: Auditor of State and Register of State Lands, Topeka. 

Louisiana: (after June 30, 1909) State officers. 

Michigan : Commissicner of State Land Office, Lansing. 

Minnesota: Secretary of State, St. Paul. 

_ Mississippi: Commissioner of State Tees Jackson. 

Missouri: Secretary of State, Jefferson City... 

Nebraska: Commissioner of Public Lands and Buildings, Lincoln. 

North Dakota: State Engineer, Bismarck. | 
Ohio: Auditor of State, Colambis | 
- Wisconsin: Caanisonen: of Public Lands, Madison. 

In other public-land States the original field notes and plats are 
_retained in the offices of the United States surveyors-general. 


’ SUBDIVISION OF SECTIONS. | 


73. This office being in receipt of many letters making inquiry in 
regard to the proper method of subdividing sections of the public 
lands, the follow’ ing general rules have been: prepared as a reply to 
- such inquiries. The rules for subdivision are based upon the laws 
governing the survey of the public lands. When cases arise which 
are not covered by these rules, and the advice of this office in the. 
matter is desired, the letter of i inquiry should, in every instance, con- 
tain a description of the particular tract or corner, with reference to | 
township, range, and section of the public surveys, to enable the © 
office to consult the record ; also a diagram showing conditions found, 
giving distances in chains and links and not in feet. 

74, Preliminary to subdivision it is most essential to know th 
actual boundaries of the section, as.it can not be legally subdivided 
until the section corners and quarter-section corners have: either been 


-_ 
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found, or restored by the preceding methods, and the resulting 
courses and distances determined by survey. The practice of enter | 
‘ing a section‘ to survey a tract from only one or two corners, and 
those perhaps unreliable, is unwarranted, and may result im , Titiga- 
tion. 

The order of procedure is: First reestablish the siiensted pend: 
ary corners; next, fix the lines of quarter sections; then form smaller 


tracts by equitable and proportionate on according to the fol- ; 


lowing rules: 
_ %. Subdivision of-sections into quarter sections .—Under the pro-. 

visions of the act of Congress approved February 11, 1805, the course 
to be pursued in the. subdivision of sections into quarter sections is 
~-to run straight lines from the established quarter-section corners, 
United States surveys, to the opposite corresponding corners. ‘The 
point of intersection of the lines thus run will be the corner common 
to the several quarter sections, or, in other words, the legal center of 
the section. 

76. Upon the lines closing on. the Aan and west boundaries of a 
township, the quarter-section corners are established by the United 
States deputy surveyors at 40 chains to the north or west of the last 
interior section corners, and the excess or deficiency in the measure- 
ment is thrown into the half mile next to the township or Tange Hine, 
as the case may be. | 

77. Where there are double sets of section corners on township and ° 
range lines, the quarter corners for the sections. south of the township 
lines and east of the range lines are not established in the field by the 
United States deputy surveyors, but 1n subdividing such sections said 
quarter corners should be so placed as to suit the calculations of the 
areas of the quarter. sections adjoining the township boundaries. as 
expressed upon the official plat, adopting proportionate measurements 
where the new measurements of the north or west boundaries of the | 
section differ from the. original measurements. _ | 

78. Subdivision. of fractional sections—Where opposite coupon 
- ing corners have not been or can not be fixed, the subdivision lines 

: should be ascertained by running from the established corners due — 
| north, south, east, or west lines, as the case may be, to the water 
- course, Indian. boundary line, or other boundary of such fractional 
section. 
_. %9. The law presumes the section lines surveyed and marked in the 

field by the United States deputy surveyors to be due north and south 
_ or east and west lines, but in actual experience this is not always the 
case. Hence, in order to carry out the spirit of the law, it will be | 
necessary in running the subdivisional lines through fractional sec- 
tions to adopt mean courses, where the section lines are not due lines, 
or to run the subdivision line parallel to the east, south, west, or north — 
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fbomdae of hie section, as ere may require, where there 18 

- no opposite section line. | 

_ 80. Subdivision of quarter sections into quarter quarters. —Pre- 
liminary to the subdivision. of quarter sections, the quarter-quarter 


~eorners will be established at points midway between the section: and 


quarter-section corners, and between quarter corners and the center 
of the section, except on the last half mile of the lines closing on the 
north or west boundaries of a township, where they should be placed 
at 20 chains, proportionate measurement, to the north or west of the 
quarter-section corner, | 

81. The quarter- quarter section corners fawne been seb ned as 
directed above, the subdivision lines of the quarter section will be 
run straight between opposite corresponding quarter-quarter section 
corners on the quarter-section boundaries. The intersection of the 
lines thus run will. determine the place for the corner common to the; 
four quarter-quarter sections. 
— 82. Subdivision of fractional aur et sections.—The Saba cien 


lines of fractional quarter sections will be run from properly estab- 


lished quarter-quarter section corners, with courses governed by the — 
advice in sections 67 and 79, to the lake, water course, or reservation — 
which renders such tracts fractional, or parallel to the east, south, 
west, or north boundary of the ate section, as conditions may 
‘require. | 
83. By “ proportionate measurement” of a part of a line is meant 
a measurement having the same ratio to that recorded in the original 

field notes for that portion as the length of the whole line by actual 
--resurvey bears to its length as given in the record. Differences 

between former and new measurements may generally be expected. 
They may occur through using a chain of erroneous length, or by 
careless setting of pins, by need of leveling, or by error in tran- 
scribing notes, and these should be carefully avoided in retracement 
as in original surveys. Instead of the old practice of “adjusting 
the chain” to suit the former measure, the distance taken by a precise © 
method is compared with that of the record, and the shortage or sur- 
plus is computed by Droperhen: producing the same result i in a more 
reliable manner. 

84, Kor example: The length of the line from the quarter-section 
corner on the west side of sec. 2, T. 24 N., R. 14 E., Wisconsin, to the 
north line of the township, by the United States Genii surveyor’s _ 
chain; was reported as 45.40 chains, and by the county surveyor’s 
measure: is reported as’ 42.90 chains; then ‘the distance which the 
quarter-quarter section corner should be located north of the quarter- © 
section corner would be determined as follows: . 

85. As 45.40 chains, the government measure of the whole distance, 
is to 42.90 chains, the county surveyor’s measure of the same distance, 
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so is 90, 00- Gigs original measurement, to 18.90 chains by the 
county surveyor’s measure, showing that by proportionate measure- 
ment in this case the quarter-quarter section corner should be set. at 
18.90 chains north of the quarter-section corner, instead of 20.00 
_ chains north of such corner, as represented on the official plat. In 
‘this manner the discrepancies between original and new measurements 

are equitably distributed. | 

86. A resurvey must be initiated at some well-defined, ‘dentihed! 
and unquestioned starting point on the original surveys. It must - 


_. terminate at some equally well-known and identified none: the inter- 


mediate corners being placed along that line in proportion as the 
whole redetermined distance is to the whole distance as originally 
reported. For example, should a line originally reported. to be 
160.00 chains be found by resurvey to be 164.00 chains, then the 
corners, originally reported as being placed 40.00 chains apart, will 
be placed 41.00 chains apart, and will be so reported by the later 
‘surveyor. This it. will be seen requires that the whole distance 
between two well-defined corners (or points) be accurately known, in 
order to give the intermediate reestablished corners their proper 
relative positions, or distance apart. — _ 
= 7 Freo Dennett, | 
: Commissioner. 
. Deparraenc OF THE INTERIOR, ae 
: June 1, 1909. 
vor oved: 
R, A. Batrinerr, 
; | Seecian: | 


PREFERENCE RIGHT_RELINQUISHMENT PENDING CONTEST— | 
COLLUSIVE CONTEST. 


Reauaions. 


Department OF THE ‘Lwrertor, 
;  Genrrat Lann OFrice, | 
: W sa es D. C., June 1, 1909. 
REGISTERS AND Ricrrvers, | 
United States Land Offices. 
| GENTLEMEN : In accordance with departmental: ipeeachions: -con- 
tained in the decisions in the cases of Crook v. Carroll (37 L. D., 518) 
and James v. Stanley (37 L. D.. , 560), the following regulations are 
issued for your guidance: a 
1. In order to entitle a contestant to the preference right of entry 
conferred by section 2 of the act of May 14, 1880 (21 Stat., 140), it | 
must appear not only that he has contested the oy and. paid the 
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land office fees in that behalf, but that he ne actually ene the 
- cancellation of the entry. : | 
2. Upon the filing of the ei eat nent of an entry against which 
a good and siiicieat affidavit of contest has been filed, you will, as 
heretofore, immediately ‘note the cancellation of the entry and at once 
notify. the contestant and advise him of his preference right. If the 
relinquishment is accompanied by an application to enter, presented 
on behalf of any one other than the contestant, or if at any time prior 
_ to the expiration of the. period of preference right an application to 
enter is presented by any one other than the contestant, such apphea- 
tion should be suspended to await the action of the contestant in 
asserting his preference right. ‘This rule will be applied Pree ores 
of woes notice of the contest has been served or not. | 
8. Where, subsequent to the filing of a sufficient affidavit of contest, 

iis entry is relinquished and a-person other than the contestant is. 
erroneously permitted to enter the land, you will, if it does not appear — 
from the records of your office that notice of contest has been served 
upon the entryman who so relinquished, set a day for a hearing be- 


tween the contestant and the intervening entryman, of which each — 


shall have at least thirty days’ notice, at which the former will be 
‘allowed to submit evidence that the relinquishment was the result of 
the contest and the intervening entryman such counter showing as he 


may deem proper; and it shall be competent for the contestant to 


show that the former entryman, or some one in privity with him in 
the sale or purchase of the relinquishment, had actual knowledge of 
the filing of the affidavit of contest. Where it appears of record that 
the defendant has been served with notice of contest, personally or by . 
publication, it will be presumed, as a matter of law and fact, that the — 
relinguishment was the result of the contest and. the contestant 

awarded the preference right of entry without necessity for a hearing. 
_. 4, Where, prior to hearing in a contest, a junior contest is filed, . 
alleging a valid ground for the gancellation of the entry and, in ad 
tion thereto, the collusive nature of the prior contest, the junigr con- 
-testant may, if the entryman has*been served with notice of the prior 
_ contest, intervene at the hearing’ and submit testimony in support of 
his are Should the junior:contestant elect to offer testimony in 
support of his charge of collusion only, he will not gain a preference 
right of entry, if such. charge’ bé established. If at the.time of the 
filing of the junior contest notice is not issued on the prior contest, 
‘you will issue such notice andvat the same time notice onthe junior | 
contest; the latter notice must recite all the charges contained in the 
; affidavit and state, in addition; that the junior contestant will be 
‘allowed to appear at the time) set for taking testimony in the prior 7 
contest and offer evidence in.support of his charges... The junior 
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contestant t will be required to serve notice on both the pr: contestant 
and the entryman. : . 
- .5. If, before the case eee to a hearing, the entryman’s ela: 
- eee be filed, both contestants must be notified of the cancella- 
- tion of the entry and of their right to apply to enter the land within 
thirty days after the receipt of such notice. Should both apply 
- within such period, you will set a day, for hearing,-of which each. _ 
_ shall have at least thirty days’ notice, at which the junior contestant | 
will be allowed to prove his charge of collusion and so defeat. the 
claimed preference right of the prior contestant. An application to 
enter by a party other than either of the contestants, presented within | 
_ the preference right period, must be’ suspended to await. the.action. 
of the contestants in asserting their preference rights. | 
- 6. Where a junior contest charging collusion is‘not filed until after | 
the prior contest has proceeded to a hearing, it will be suspended, 


_ pending the closing of the latter case, and must wholly fail if the ; 


entry be canceled as the result of the prior contest. ‘This, however, 


will not prevent the junior contestant. from attacking the application >: 
of. the successful contestant to make entry, upon the around of collu- 


sion or for any other valid cause, should the latter attempt to exercise 


the preferred right of-entry, nor, should the prior contest result in. 


favor of the entryman, will the j Junior contestant be precluded from 

prosecuting his case if his affidavit, in addition to the charge of col- 

Iusion, states a sufficient. ground foe the cancellation of the entry 

other than the char ge tavolyed in the trial of the prior contest. | 

Respectfully, 

FRep Denner, Boniiisionen 

eee ane 1, 1909: 3 _ 
R.A. Becca Seeretary. 


- OPENING OF LANDS IN LEMHI INDIAN RESERVATION. 
INSTRUCTIONS.2 


DrEPaRTMENT OF THE INTERIOR, 
GeneraL Lanp Orricz, 
Washington, D. C., June 4, 1909. 

-Reotster AND Bacecak ; - | | _ 

Hatley, [daho. 

Sir: The approved plats of survey of the Lemhi Ingian reserva- | 
' tion have been filed in your office and the lands, except as mentioned - 
below, will in accordance with the provisions of the acts of February 


*See supplemental instructions, page 27. 


—6OB . DECISIONS. RELATING TO THE PUBLIC. LANDS. 


23, 1889 (25 Stat. , 687), aa June 21, 1906 (34 Stat. , 834), be ecanet 
to settlement under the general provisions of the homestead. laws. on. 
July.15, 1909, but shall not be subject: to entry, filing; selection, or 
other form of appropriation until August’ 16,1909. No person will 
be permitted to gain or exercise any right. whatever. under any set- 
tlement or occupation begun prior to July 15, 1909, and. all such 
settlement or occupation. is hereby forbidden. 

- The lands on which there are Indian improvements will not be 
subject to settlement or entry by other than the preference-right 
purchasers, until the latter have had an opportunity, as provided by 
law, to enter the lands. <A list of these purchasers, and the lands on 
which such improvements are located, was sent you: with office letter 


of May 18, 1909, instructing you to give such purchasers notice that | 


they are allowed 30 days from. notice in which to purchase the lands. 
At the end of the period mentioned, all lands containing Indian 
improvements not entered by such preference-right purchasers will — 
be subject to settlement and entry the same as the other lands in 
the reservation, but none of the lands will be subject to settlement 
before July 15th next. You will as soon as the preference-right 
period has expired, post in your office a list of the lands containing 
Indian improvements which were not purchased by such preference- 
right purchasers. 
_° Furthermore, the lands comprising the agency and school plant 
and ay school farm, boec ule with the buildings thereon, viz: NW. 4, 
NW. £.S8W. 4, Sec. 28, NE. 4 NE. 4,5. 4 NE. 4, SE. 4, Sec. 99, T° 
18 .N., 'R. 24 K., 475 acres, vill not be subject to oe but these 


. lands and the buildings cher on. except the W. $ SE. 1 NE, 3 4, the 


4 SW. 4 NE. §, See 29, T. 18 N., R. 24 E., 40 jae and. a tract 
7 5 acres Binied by the Foreign ana Domestic-Missionary Society | 
of the Protestant Episcopal Church, will be sold at public auction at 
your office at not less than the appraised price under Secs, 2122 and _ 
2193, U. S. R. 8:, on September 1, 1909. A list of these buildings | 
and their appraised price will be furnished you as soon as possible. 
A copy of the notice opening these lands is herewith inclosed, and — 
you will post the same in your office, and continue such posting 
until it is deemed no longer necessary. A copy of the notice has - 
been sent the Lemhi Herald of Salmon, Idaho; Wood River Times, 
Hailey, Idaho; and the Star ot Kansas City, Missouri, for ee 
—eation. | mar 
Very respectfully, | a i Duke 
3 Commissioner. 
Approved: _ 
 R. A. Bauurncer, Secretary. 
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OPENING oF LANDS IN LEMHLI INDIAN ‘RESERVATION-SUPPLE- 
MENTAL, Verner 


INSTRUCTIONS. 


| DEPARTMENT OF: THE INTERIOR, 
. GENERAL .LAND OFrice, 

4 | | Washington, D. oe J une 11, 1909. 
REGISTER AND Rca. ; | 

_. + Hatley, Idaho. | ee 
| “Gurnee: The regulations of June 4, 1909 (38 1 L. D. ai. for 
the opening of lands in the former Lemhi reservation, are hereby SO) 
modified as to make the lands subject to entry only on J uly 15, 1909, and 
thereafter to both settlement and entry on August 16, 1909; but no 
rights can be acquired under any. settlement ae on any or these 
lands: under the homestead laws, prior to August 16, 1909, and no 
ee so claimed will be recognized by you. | 


You are directed to supervise the formation of applicants appear-. 


Ing at your office on July 15, 1909, into a line 1 in the order in which 
they appear. The person ee in the line will be accorded the first 


right to make entry, the person second i in the line the second right, - 


und soon. It will be well for you to assign to each person appearing 
in line a number corresponding with his position in the line and let 
the numbers thus given control the order in which applications to 
enter may be presented at your office. After the persons in line have. 
been numbered, you will begin the allowance of entries by calling 
the names and numbers of the persons to whom numbers have been: 
assigned, in the order-in which they were assigned. This will obvi- 


ate the necessity for applicants to remain in line until their applica- . 


tions can be presented. If any person fails to respond and present his 
application: to enter when his number is called, he will lose his right 
to make entry under the number assigned to es and you will pro- — 
ceed to call the name and number of the person holding the next 
highest number and permit him to present his application to enter. | 
Tf, in the maintenance of order and the formation of the line it | 
Ceca: necessary for you to do so, you will call on the local city and 
| county authorities for assistance. : 

jvery respectfully, | 7 Faep Denner, 

| | Commissioner. 
awe, June 14, 1909: | | 
R. A. Baxranemr, Secretary. | 
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eee MINING CLAIM—LOCATION-IMPROVEMENTS—MINING 
DREDGE. 





| ne ave Bar Puacer. 


A placer mining location’ made by several persons for the maximum quantity 
of land that may lawfully be embraced in a single location ‘by that number 
-of-persons, can not be amended to include a larger area. o. 

The owner of two. or more contiguous placer mining locations can not, under 
the guise of amending one of them, substitute therefor a.single location. 

Where a placer claim or group of.claims held in: common contains deposits of 

- such character and extent that they can be most’ economically worked by 
means of a mining dredge, and the owner of such claim or group has in 
good faith purchased and actually placed in good working order thereou a 
dredge, for the exclusive purpose of working such deposits, which dredge 
has not theretofore been used as the basis for patent for any other area, it 
is entitled to be regarded as a minirig improvement, so far as that particular 
elaim or group is concerned, and to have its cost accredited thereto. 


First Assistant Secretary Pierce to the Commissioner of the General 


(F. W.C.) — Land Office, June 6, 1909.  (E.P.) 


January 28, 1908, Joseph Wharton ‘filed application for patent for 
the Garden Gulch Bar placer mining claim, survey No. 2,272, situate 
in the Centerville mining district, Boise land district, Idaho, upon, 
which entry was allowed May 16, 1908. 

The claim as applied for and ‘entered embraces 129.665 acres. It 
lies longitudinally in a northeasterly and southwesterly direction, 
is 8,750 feet in length, and ranges in width from about 30 to 1,800 
feet. Extending in a northwesterly direction from the westerly side 
line of the claim there is a projection, some 1,650 feet in length by 
from 208 to 360 feet in width. | 

The certificate of location upon which the survey ana the applica- | 
tion for patent were based recites that— ~ 


g. Ik. Goldtrap, the undersigned citizen of the United States, over the age of 
twenty one years, having complied with all the requirements of the laws of 
the United States and the State of Idaho, relating to the location of mining 
claims, and with the local laws, customs, rules and regulations of the mining 
district, in which this claim is located hereby make and file this my amended - 
location of the “Garden Gulch Bar” Placer Claim, claiming by right of: 
discovery, location, primal appropriation’ aud possession, the ground. herein- 
after described, being about 8700 feet in length by about 600 feet in width, 
together with all the metals, minerals and miner al. aa within the nee 
of said claim. 

. This claim is situated in Centerville Mining District, County of Boies. State 
of Idaho, and is more particularly described as follows : (Here follows a de- 
scription, by course and distance, of the exterior lines of fie: claim.) 

This claim is bounded on the east by the Silver Key Placer, and. on. the | 
' South and southwest by the Junction Placer and contains 127 acres. The loca- | 
tion work has been done near Corners No. 2, 5, 8, 9, 10, and half way between — 

9 and 10, ; 
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Consisting of Garden Guleh Bar Placer 80 acrés, eureka Placer of 40° 
acres: and Reservoir Gulch of 20 acres. 

This amended location is made in conformity with the original location: ‘tinde = 
Sep. "98th, 1897, Dec. 14th, 1897, Oct. 28th, 1898, recorded Oct. 9th, 1897, Jainy 
6th, 1898, in Book 4 Page 148, 255 of Placer Locations in the office of thé “Re 
corder of said County, and it is made for. the purpose of appropri iating’ ‘all 
ground within the boundaries hereinbefore described, and of more definitely 
describing the situation and boundaries of said_claim, correcting any irregu- 
larities, informalities or errors, and supplying any defects which may exist in 
the original location or the record thereof; hereby waiving no rights acquired . 


‘under and by virtne of said original location; and if the original location or ~ 


the certificate thereof is void then this location ‘shall be an orig na. location ; 


i and this certificate an original certificate. 


Date of original PUROyeLy ee 28, 1897, Dec. 14, 1897, October 28, A. D, 
1898. 
. Date of Amended Location Noy ember 24, A. D: 1898. 
S. K. GoLprTrRaP. 


| The aries of eres of the Garden Gulch Bar claim, as originally 
made, a copy of which notice constitutes a pe of the abstract of 
title; reads as follows: 3 


Notice, is hereby given that we the under signed citizens of the United States, 
do this day claim under the Rev ised Statutes, of the U. S. and the laws of 
Idaho, 80. acres of Placer mining ground on this Bar, situated just below 
Garden Gulch Commencing at the notice at and joining. the lower line of L. E. 
Anderson’s claim on said Bar, thence running Jown the Bar, or creek 320 rods, 
- in a southerly direction to a similar notice and being 40 rods wide, joining the — 
west line of the silver. Key creek claim on Grimes creek this claim shall be — 
known as the “ Garden Gulch Bar” placer claim situated about one mile below 
the town of eae poe County, Idaho, Centerville mining District. 

Locators : 

Ss. Kk. GoxpTrap. 

A. C. GOLDTRAP. 

ART CUNNINGHAM. 
Saray ©. CUNNINGHAM. 


By deed dated October 4, 1898, Art Cunningham, Sarah C. Cun- 
ningham, and Anna C. Goldtrap conveyed to their colocator, S. K. 
Goldtrap, all their right, title, and interest in and to the said Garden 
Gulch Bar placer mining claim. _ 7 

The Eureka claim appears, from an ae in the abstract. of title, 


to have been located December 14, 1897, by Art Ciftiningham and ~ 


FF. M. Goldtrap, and according toa statement in the same entry “ it 
joins ‘Garden Gulch Bar’ placer claim and is 160 rods long by 40 
rods wide, containing 40 acres.” ‘The title to this claim, so far as 
anything to the contrary is suificiently shown by ‘the record, has | 
never passed out of the locators thereof. 

The certificate of location of the Reservoir Gulch claim reads as 
follows: 


Notice is hereby given tint: I, the undersigned citizen of the U. S., do this 
day ae according to the laws oe the U. 8. and also the laws a Idaho evenly 
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. (20) acres of placer mining ground in Reservoir Gulch, Centerville mining 


district, Boise County, Idaho, and more particularly described as follows: — cs 


“ Commencing : at. the -west . line. of Garden: Gulch Bar: ‘placer claim at: the: 
mouth of the. gulch, thence running. one hundred and’sixty (160) rods. wester y , 
to stake and notice and. twenty.(20) rods: wide, including all the gulch. 
Known as Reservoir Guleh placer claim distant 4 4 miles below. town | 
Centerville, Boise. County, Idaho, October 28, 1898. | 
: F. th. GOLDTRAP. 


By deed dated: Negenne: 9, 1898, the claim last neterred to was 
conveyed by the locator to 8. K Goldtiap. 

June 25, 1901, S. K. Goldtrap and: Anna C. Goldtrap, his wife, _ 
- conveyed to one Gratz “all their right, title, and interest to the . 
Garden Gulch Bar placer mining. claim, contami ae 127 acres,” 
and this interest passed eventually by mesne conveyance to Joseph ~ 


Wharton. 


As near as can be astecounea from the present record, the so-called. 
amended Garden Gulch Bar location embraces 59.725, of the 80, acres 
lying within the limits of the original claim of that name; 35. 46, of 
the 40, acres embraced in the Bureka location; 8.16, of ine 20, acres 
embraced in the Reservoir Gulch location; and 26. 39 acres of, so far 
as. appears, then vacant and citiappropriaedss ground. | 

‘There are sought to be accredited to this claim, as attempted to be 
amended, the following improvements: An open cut 80 by 150 feet, 
valued at $66.70, and a dredge 40 by 80 feet, valued at $35,000, both : 
situated within what would seem to be the limits of the original 
Garden Gulch Bar location; a storéhouse, valued at $200, and a build- — 


ing, denominated a “ headquarters house,” ‘valued at $1,500, situated 
within what would seem to be the limits of the Eureka claim; and 


four boarding houses, valued at $200 each, situated on the new 
ground. — | : 7 

. Upon considering che case, your sffiee: by decision of Derambent 18, 
1908, held the entry for cancellation, on the grounds: (1) that the 
applicant was not the owner of the Eureka claim at the time he 
attempted to include it in the amended Garden Gulch Bar location; 
(2) that there is no authority of law for consolidating by amendment 
two-or more placer mining locations; (3) that the claim, as attempted 
to be amended; is not reasonably compact in form; and (4) that the 
- available improvements are insufficient in value to satisfy the require- 
- ments of the law, it being held that the cost of neither the buildings 
nor the dredge can be properly accredited to the claim, for the reason’ 
that such buildings are not shown to be associated with actual mining 
- operations, and that “in view of the size of the stream in which this 

dredge floats and the possibility of floating it off the claim, the wee | 
is not considered a permanent improvement.” | | 

From this decision the entryman appeals. 


DECISIONS RELATING TO THE PUBLIC LANDS. = 38 


It appears from the foregoing that S. K.. ‘Goldtrap, ae then 
the sole owner of the Garden Gulch Bar location, made by four 
persons for a certain 80-acre area, sought by way of amendment to 
so change the boundaries of said location as to exclude therefrom 
20.275 acres, and include ‘therein 69.94 acres of, so far as that claim 


--was concerned, new ground (the latter. consisting of ‘8.16 acres cov-_ 


ered by the Reservoir Gulch claim, then owned by him; 35.46 acres 
covered by the Eureka location, then, and so far as.the record shows, 
still owned by Art-Cunningham and F. M. Goldtrap, the locators 
thereof; and 26.82 acres of.then vacant and unappropriated land), 

and thus j increase the area of the Garden Gulch. Bar claim from 80 to . 
129.665 acres. : 
It is provided by section 2331, Revised Statutes, eat no Seas 


* . location shall include more. than 20. _acres -for-each individual claim, — 


the word “ claimant ” as used in. the section meaning locator. — 

In view of the. provisions of said section it is clear that the Garden 
Gulch Bar location, having been made by four. persons for the maxi- 
mum quantity of Sound that that number of persons could lawfully 
embrace in a single location, could not be amended by them so as to. 
include a larger area. A fortiori, it.could not be so amended by one 
person. Nor is there any a authority for an owner of two or more 
contiguous placer. mining: locations to. substitute therefor a single 
location, under the. guise of amending one of them, as was attempted 
to be done with respect toa portion of the land involved in this case. _ 
Indeed, it would seem that such a substitution could lead to no result 
of any substantial benefit to an owner of several locations so at- 
| tempted to be consolidated, other than to enable him to maintain a. | 

_ possessory right to, and. obtain patent for, the area embraced therein, 
upon making annual and patent. expenditures sufficient in value to 
satisfy legal requirements as to but one location, a result that. would 
- be in direct contravention of the plain terms of the placer mining | 
~ laws, which require that expenditures of the amounts named therein 
shall be made upon or for the benefit of each separate location upon — 
which, in possessory .or patent proceedings, rights of claimants or 
_applicants are sought to be predicated. -For these reasons the so- 
called Garden Gulch Bar location must be held to be of no effect 
for any. purpose whatsoever. .— 

Referring to the separate locations upon which the. so-called 
amended location was based, the Department finds that the record 
wholly fails to show that the claimant has, or ever had, title to the 
Eureka location, or any portion thereof. Therefore no ee con- 
‘sideration will be given that location in connection with this. case. 
It does appear, howecer that at the time ofsubmitting final proof on” 
the application, the claimant owned the portions of the original 
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Corie Gulch Bar sad Resécvoie Gulch eres that are covered 
~ by the. entry. Had. he based his application for the latter area on ~ 


these two locations, as a group, he undoubtedly would have been 


~ entitled, upon making a satisfactory showing as to improvements | 


~ therefor, to a patent to that area. His application, therefore, was, as © 


_to that area, defective in form rather than in substance, inna ‘ie | 
Department. sees no reason why the entry may not be permitted to © 
remain intact as to the area common to that embraced in said two 
locations and the plat and advertised notice, provided the entry- 
man, within a time to be fixed by your nGnice. cause an amended | 
survey to be mace thereof, and file in your office a plat of such sur- 
vey, together with a showing. as to improvements sufficient ‘to satisfy 
the requirements to be hereinafter named. | 

The Department concurs in the action of your office respecting 
the buildings, whose value is sought to be accredited to the claim. 
It is constrained, however, to express its dissent from the holding 
of your office to the effect that money expended in the purchase of 
a dredge placed upon a placer claim by the owner thereof can under 
no circumstances be accredited to that claim in ‘satisfaction of the . 
statutory requirements as to improvements therefor. On the con- 
trary; it is of opinion that in cases where it has been, or shall be, sat- 
isfactorily shown that an area embraced in a placer location, or a 
group of locations held in common, contains deposits of such char- 
acter and extent as to permit them to be more economically worked 
“by means of a mining dredge than by any other means; that the ~ 
owner of the claim or group has in good faith purchased, and actually 
' placed in good working order thereon, a dredge, for the exclusive pur- : 
pose of working such deposit, and that the dredge has not been used 
as thexbasis for patent for any other area, it is entitled to be regarded 
as a mining improvement so far as that particular claim or group 
is concerned, and to have its cost accredited thereto. oe 

The showing as to the dredge, whose.cost is sought to be accredited _ 
to the ground in question, does not meet these requirements, but if | 
the deficiencies therein be supplied by a supplemental showing, the 
cost of that improvement will be, in the absence of other objections, - 
-acéredited to the claim or claims for whose benefit it was made, if 
embraced in the amended survey and. oe hereinabove required tobe | 
made and filed. : 

AS thus amended the aeels10n. of your. office 1s s affirmed. 
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| "HOMESTEAD ENTRY—CULTIV ATION—RAISIN G OF r HOGS. 


-Grorce ‘“Harmaway. 


The use of land for the raising of hogs is an agricultural use, and where the 
land is better adapted to. that use than tillage of the soil, meets the re- 
quirements of the bomestead law with respect to cultivation. | 


Lerst Assistant t Secretary Pierce to the Commissioner of t he. General 
(F.W. CG.) Land Office, June 8, 1909. ~? SS BS 


George Hathaway has appealed from the decision of your office 
of March 1, 1909, affirming the decision of the local officers, rejecting 
his commutation proof on his homestead entry, for the NW. 4 NW. 
4, Sec. 27, N. 4 NE. 4 and NE. 4 NW. 4, Sec. 28, T. 2 S., R. ot W., 
Camden, pera on the ground of insufficient suleyacons | 

Cathie ae made entry November 15, 1906, and submitted eommu- 
tation proof July 6, 1908. His proof hows the. he began building 
his house October 12, 1906, and established. actual residence therein 
November 20 following, His improvements consist of a one-room 
frame house with additional room used as a post- -office; a blacksmith 
shop, stable, chicken house, 50 fruit trees, one small garden, one acre 


of land partly fenced, and two pens for fattening hogs,. valued at 


os $950. It shows that claimant actually resided on’ the land con- 
tinuously from November 20, 1907, up to submission of-final: proof, 


_ a period of about nineteen months and sixteen days, except from Feb- | 
ruary 1, 1907, to May 1, a period of about three months, when he was > 


‘away at work. He stated that at the time of his absence he was. un- 


. married and had no family to leave on the place, but that he has _ 
_ since married. As to cultivation of the land he stated that he raised _ 


a small vegetable garden in 1907 and 1908, and was using the land for — 


_ stock raising, mostly hogs; that he had one horse, 50 hogs, and about | 


50 rods of post and rail fence under construction; that. the land is | 
ordinary homestead land, mostly valuable for stock raising. 

His proof was rejected by your office and by the local office, slaty 
upon ‘the ground of insufficient cultivation. 

It does not appear to be questioned that a ane established and 
inaintained a bona fide residence on the land for the period required 
under the commutation provisions of the homestead law. It is clearly 
shown by the proof that from the time he established residence on 
the claim up to the submission of final proof he maintained an 


actual residence upon the land for nearly twenty months, except for — 


three months while absent at work, and there is nothing in the record 
to show that such actual gettience has at any time since been 


ahs abandoned. 


In his appeal to your office claimant stated that he is ‘the soe: : 
master in charge of the post- -office at his house and that a great deal 
of his time is employed i in carrying the mail, He gave that as a 
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-yeason why he had not made more actual cultivation of the land. 
_ Whether that was a sufficient excuse for his. limited cultivation, it 
showed very conclusively that his actual home. was upon the land. 
The only purpose that could be served by showing a larger area of 
cultivation would be to satisfy the Department that the land is being 
used for agricultural pursuits and to clearly establish the bona fides 
of his residence. But those facts are fully established by the proofs. 
The purpose of the homestead law is to secure the establishment of 
actual agricultural homes upon the public lands. The improvement - 
and cultivation of the land are necessary acts to that end. But the » 
use of the land for any agricultural purpose will answer the require- 
ment of the law as to cultivation, whether it be in the planting. and 
harvesting of crops, the use of it for hay, or for the raising of stock. 
Its office is to serve as proof of the establishment of an actual agri- 
cultural home. _ 
If the land is better adapted to the raising of dee whether it be © 
~ eattle, horses, or hogs, and such occupation would: be more profitable 
than the tillage of the soil, the entryman would be justified in mak- 
ing such use.of it to the absolute exclusion of tillage and it would 
fully answer the requirements of the law as to cultivation. — or 
Claimant made the entry with a view to the raising and selling. | 
of hogs, an occupation with which he was familiar. At the time of 


_. his appeal from your decision his stock had increased to 60. His 


improvements were ample for comfortable living. He had a horse, 
chickens, 50 fruit trees, and was annually reaping the profits from 
his agricultural pursuits. Can it be questioned that this is an actual 
agricultural home? 

Your decision is reversed, and the entry will ae “approved for 


patent 


CONFIRMATION~PROCEEDINGS BY GOVERNMENT—AUTHORITY = 
. REQUIRE ADDITIONAL EVIDENCE. 


Tf. M. Purrer. 


While the Government may prosecute investigations under proceedings begun. 
against an entry within two. years after final receipt at any time until - 
the suspension on account thereof has been formally removed, it may not, 
after two years, require the entryman to furnish additional evidence of 
his compliance with law, unless such requirement be in furtherance of like | 
action taken prior to the expiration of that period. . 
In the absence of a statute of specific limitation, ne doctrine of laches does 
not apply as against the government, 


First Assistant Secretary Pierce to the Comméssioner of the General 
(F. W. C.) ; Land Office, June 9, 1909. (JEL T. : 


January 28, 1909, you transmitted motion for review upon behalf 
. of KF. M. Plier, transferee, ce copartnicnte: decision of January 2, 
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1909, in the matter of commuted homestead entry of Thomas No 
_ Loudermilk.for the N. $ NE. 4, SH. 4 NE. 4, and the NE. 4 SE. 4, © 
Sec. 7, T.28., R. 20 W., The Dalles, Oregon, land district. 
The said entry was made May 5; 1900, and commutation proof was 
submitted November 80, 1901, upon which final receipt issued — 
cember 5, 1901. 
On Novenber 14, 1901, a letter was written to your office by a resi- 


dent of Oregon, attaching notices of publication of two entries, one. - 


of which was that of Loudermilk, and plaid that both entries were 
fraudulent. . 

Your office, on me, 1901, directed pepe Agent. ©. E. 
Loomis: as follows: : a | 
You are directed to make a. eareful and thorough examination of ese ‘entries 
at the earliest date possible, together with the other entries in the sey 
complained of by . . .- heretofore referred. to. | 

Under date of Ase 7, 1903, Special Agent Dixon transmitted to 
your office a list of entries, among them that of Loudermilk, stating 
_ that the said entries would be duly investigated at as early a date as — 
practicable. 

October 31, 1903, you directed Special Agent Neuhwusen *to make 
investigation of-a number of alleged fraudulent homestead entries, _ 
a list of which was to be turned over to him by Bee Agent meen aa 
the same being the list above referred to. : 
_ It does not appear that any report was received on the case aiiele 
consideration until March 28, 1908, which was made by Special Agent - 
Pollard. You state that a report shows that claimant had only 
a very small portion of the land plowed, that the. land had been | 

transferred to S. B. Barker and F..M. Pliter, of Condon, Oregon, 

and that the Special Agent also stated that he could not obtain defi- 
nite evidence as to residence. 

Instead of ordering a hearing upon said report, your office, by 

letter of August 18, 1908, called upon the entryman to submit a 
supplementary affidavit setting forth in detail the number of periods 
of absence from the date he established resiclence until the date he - 


made proof, and the length of such periods, and also held that unless 


such affidavit be furnished, the entry would be canceled. | 

November 9, 1908, counsel for transferee filed in your office a 
motion to reconsider the case and for issuance of patent under the 
provision of section 7, act of March 8, 1891 (26 Stat., 1095). You 
~. denied said motion November 27, 1908, whereupon appeal was taken 


_ to the Department and your decision was affirmed January 2, 1909, 


of which latter decision this motion for review is filed. 
There ean be no doubt that the proceedings had in connection nn 
. the entry herein are ee to prevent ae running of the statute. | 
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| (See cases of John 8. Maginnis, 33 L. D., 306; J ohn N. Dickerson, 
33: L. D., 498; Cora M. Bassett et al., a Li D., 167 ; and William 
Gribble, 37 L. D., 829.) 
Counsel relies upon the decision in the case of Montana Implement 
7 Company (35 L. D., 576), in which case an investigation had been 
ordered by the Government within the two-year period, and a report 
favorable to the entry had been made, whereupon your office called 
upon claimant to furnish additional proof. The Department held 
that if the proceedings begun prior to the two-year period were 
- abandoned, a new and different pr ae could not thereafter , 
commenced. 


It is not necessary that the report upon which a hearing j is ordered _ 


be made by the Special Agent originally directed to make the in- 
vestigation. (Cora M. Bassett et al., supra.) Neither is a proceed- 
ing’ cece. abandoned by the Goverment inion receipt of a 
Special Agent’s report which is insufficient upon which to order a 
hearing, or even a report favorable to the entry. Proceedings begun 
a within proper time prevent the running of the statute until the sus- 
pension on account thereof is “oemaally removed... It was not in-— 
tended in the Montana Implement case, supra, to hold that further 
investigation might not have been had under the proceedings begun 
if the same had been advisable. And so in this case, still further 
Investigation could be directed if it appeared advisable to do so. It 
~ does not seem, however, that further investigation would probably 


develop any new material facts, in view of the time that has ces aa 


_ and of the investigations already made. 
In your said decicion.: November 27, 1908, acplaniag the sefion ; 


~ taken in your letter of August 18, 1908, you stated that the office 


preferred to act on the proof rather than proceed to a hearing and, 


therefore, required a supplemental showing of claimant; but “the — 


question at issue, however, is the same as ‘that incorporated in the 
protest, viz., whether or not the residence of claimant was sufficient.” 

The Department considers such action a new proceeding. If the 
proof upon its face was insufficient, no investigation was necessary. 
to establish that fact. The Pavestiaation was ordered upon suspicion 
and charge of fraud, and unless the Government stands ready to— 
prove the charge, the entry must be patented. It ‘is not understood 
that you have abandoned the proceedings begun through the investi- 
gation originally ordered, but that you considered either of two 
- courses open to you, and you preferred the one taken rather than put | 
the Government to the trouble and expense of a hearing. The re- 
sult, however, would be a different character of proceadins result- 
ing in a shifting of the burden. After the lapse of two years from — 
| the issuance of final oes the carmen cannot, Propeny be re- 
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quired to furnish additional evidence of his compliance with law, — 
unless the present requirement be in furtherance of like action there-. - 


| ~~ tofore taken. After such period, when an entry is under attack, 


the burden is upon the Government or the individual who has pre- — 
_ -vented the running of the statute by proper proceedings begun prior 
to the two-year period. The party thus attacking an entry must 
furnish proof to sustain his charge if the entry is to be defeated. 


__ In this.connection, see case of Montana Implement Company, supra. 


_. Therefore, your action requiring additional Byacenee: as to. residence 
was finiauthorized. | : | 

Counsel representing the transferee contends that in view of the 
great length of time since making of proof, the land department. 
_ should now be considered estopped from proceeding further against 
the entryman because of laches. This view cannot be accepted. 
Congress, by specific legislation in the said act of 1891, enumerated: 


the conditions under which the Department: is estopped from pro- | 


ceeding against entries of this class. As above stated, the conditions — 
fierein specified do not obtain in this case. In the absence of a 
' statute of specific limitation, the doctrine of rene does not apply as 
against the Government. (See United States v, Beebe, 127 U. S., | 
838; and United States v. Nashville, &c., Railway, 118 U. S., 120.) | 
Wurlhermore. it cannot be assumed fran the mere lapse of time — 
that the land. department has lacked diligence in pursuing its investi- 
gations. Expedition in such cases depends upon circumstances. The — 
- land. department should, in justice to claimants, bend every effort 
_to prevent undue delay aad bring about as soon as possible a termi- 
nation of the proceedings commenced against an entry. But it must 
be remembered that those persons who are guilty of violations of the 
law do nothing to assist the Government, but, on the contrary, usu- 
ally make it as difficult as possible ‘for the Government to procure 
proof of their. wrong doing. The extensive and complex ramifica- 


tions of frauds in connection with entries of public lands in certain ~ 


- sections have imposed an onerous burden upon the Department, and — 
in some cases great delay has been the result. Under the circum-. 
stances, however, it should not be said that there has not been proper 
diligence. 


There need be no ‘further delag in this case, how over If you have | 


sufficient information to warrant a hearing hereon! you will order 
same, and if not, you will pass the entry to patent. 7 
In this connection it may be said that this is one of a hanes of 
entries made about the same time for land forming a contiguous 
body and said to have been made in the interest of the parties shown 
to be the same as the present transferees. Nine of these cases have 
been considered. 1 in connection with this soem and, aS your orders 
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¥ 


for hearing in said cases have been upheld, it would seem hae: like 


action should be taken in this case. 
Your said decisions of August 18, and November oT, 1908, and . 
departmental decision of January 2, 1909, are modified accordingly. 


UNTIMBERED UMATILLA INDIAN LANDS—GRAZING—ACT Or J UNE 29, 
1906. 


Dantet: C. Bowman. 


To meet the requirements of the act of June 29, 1906, which provides that pur- 
chasers of untimbered Umatilla Indian lands who prior thereto had made 
full and final payments therefor should be entitled to patent upon submit- 
ting satisfactory proof that the lands are not susceptible of cultivation or 
residence but are exclusively grazing lands, a showing that the Jands have 

~ actually been used for grazing purposes is not essential, where the fact that 
they are exclusively g grazing in character is otherwise satisfactorily shown. — 


First Assistant Secretary: Pierce to the Commissioner of the General. 


(RWC) = Land Office, June 11, 1909. de dee 2 


Motion for review of departmental decision of January 19, 1909, 
has been filed by Daniel C. Bowman, who made gore a No. 735 
May 8, 1903, to make Umatilla cash entry for the SW.4 NW.4, Sec. 
35, T. 1 Ss R. 33 E., untimbered lands, and the NW. 4 NE 1, Sec. 380, 
a de Nes R. 30 E., timbered lands, La Grande, Oreson: land district, 
which was amended April 29, 1908, so as to embrace the SW. 4 NW. i, 
Sec. 35, T.15., R. 33 E. and NW. 4 | NE. 4, Sec. 80, T. 1-N., R. 85 E,, 
W.M. Proof was mada December "20, 1906, and. certificate wihheld 
to await the investigation of a special agent. 

‘February 26, 1908, Special Agent Alexander submitted a report | 
ne ‘that poor be considered under the act of June 29, 
1906, and entry be passed to patent, and stating that there are no 


-_ improvements of any kind; that there is no evidence that entryman 


made any use of the land; that the tract is a steep hillside, rough, 
‘stony and unfit for eae or cultivation, essentially grazing land; 
and that claimant made application for his own use and benefit. 

In the proof offered by claimant it is shown that the land 1s graz- 
ing land, not suitable for residence or cultivation. 

By your decision of June 8, 1908, you rejected the proof offered 
because it was not shown, that the land had actually been used by 
claimant for grazing purposes. ‘You cite the instructions Mager the 
act of June 29, 1906, and then state that— a 
nnder. these instr uctions it is implied that if the lands are chiefly valuable for 
grazing and claimant takes them by reason of that purpose, showing no resi- | 


dence or cultivation, he must show that he has grazed same. The best evidence _ 
that lands are yaluable for grazing purposes is proof that they have been used: 


: -for that purpose. 


DECISIONS RELATING TO THE PUBLIC LANDS, ~ 39 


Your said decision was affirmed by departmental decision of Janu- 
ary 19, 1909, whereupon the motion for review was filed as stated. 
_. The act of March 8, 1885 (28 Stat., 340), providing forthe dispo- 
sition of the Umatilla lands at public sale to the highest pide at 
not less than the appraised value, provided: 3 | : 
And before a patent shall issue for the untimber ed lands, the purchaser shall 


make satisfactory proof that he has resided upon the lands purchased at least | 
one year and has reduced at least. twenty- -five acres to cultivation. | 3 


The act of J uly 1, 1902 (32 Stat., 730; 31 L. D. , 892), provided for 


the disposition of the remaining lands at private ea under the con- — | 


ditions stated in the first act at the appraised price. 
The act of March 3, 1905 (33 Stat., 1048, 1072-3; 33 L. D. , 515), 
provided : | | | 
That all persons who have hevetetoxe purchased any of the lands of the 
Umatilla Indian Reservation and have made full and final payment thereof in 
conformity with the acts of Congress of March 3, 1885, and July 1, 1902, re- 
specting the sale of such lands, shall be entitled to receive patent: therefor, 
upon submitting satisfactory proof to ‘the. Secretary of the Interior-that the 
untimbered lands so purchased are not susceptible of cultivation or residence 
and are exclusively grazing lands incapable of any profitable use other than for 
grazing purposes. : 
~The law last queen was reenacted J une 99, 1906. (34 Stat, POLL): 
_ The instructions issued under the act of March 3, 1905 (33 fe De 
515), stated that— | 


~ guch purchasers will be required te show ‘specifically in what repack the un- 
timbered lands So purchased are not. susceptible of cultivation, what efforts, if 
any, have been made to cultivate the same, and for what reasons residence 
could not be maintained thereon, and that the lands embraced in said entries 
are exclusively grazing lands incapable of any profitable use other than for 
grazing purposes, and to what extent they have been so. used for eters pur- - 
poses since they were. purchased. - 

The original act required residence and Aleuons It did not 
require grazing. The remedial act of 1906, made it unnecessary to 
show either residence or cultivation in perfecting entries where full 
payments had been made prior to said act, where it is satisfactorily 
shown that the lands are unfit for roaidente or cultivation. To: re- 
quire that the lands in such cases be grazed, would be to impose a 
condition not found in the law. The language of the act does not. 
require it and such a requirement would be unreasonable and imprac-:" 
ticable. The instructions merely indicated the line of proof in order. . 
to inform the Department and aid in an adjudication of the material 
question as to whether. the lands purchased are incapable of any 
profitable use other than for grazing purposes. 

Actual use for grazing would not prove this fact and other evl-_ 
~ dence might be more convincing than proof of such. use. | 
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_ This land is shown to be rough, steep and devoid of water, and 
while it may be grazed a portion of the year in common with the 
surrounding lands, it would not be practicable to fence same with a — 
view to confining stock to this particular tract, on account of lack of — 
water, and especially would such requirement be impracticable for — 
one not living upon the land. The Government agent reporting on . 
this entry supports the showing as to character, location and condition 
of the land. , 

These lands were first. pened to entry through public sale, and by 
the act of 1902, they were made subject to entry at private sale with 
certain conditions imposed as stated above. The acts of 1905 and 
1906 remove these conditions as to entries where full payments were 
made prior to said acts, respectively, upon the showing therein re- 
quired to be made. Full payments had been made upon this pur- 
chase prior to the act of 1906, and being satisfied from the showing - 
filed that the land cannot be profitably used for other than grazing 
- purposes, I have to direct that in the absence of other objection final 
cash certificate be issued and the entry as » thus ae pee to | 
2 patent. _ 3 : 
The previous dedartncntal decision’ in this case is, upon the show- 
ing now: made, recalled and vacated and your decision of June 3, 1908, 
is reversed. Former departmental decisions not in harmony herewith za 
will no nner be followed. ? 7 | 


eet 


PARAGRAPH 41 OF MINING REGULATIONS—EXTENT OF VEIN. 


INSTRUCTIONS. 


DeparrMenr or tue [NreRrior, 
4 Genera Lanp Orricer, 
| : Washington, D. C., June 11, 1909. 
‘Recisters anpd Recrivers, | | 
United States Land Offices. 
| Sirs: The attention of the Department has been called to the last, 
clause of paragraph 41 of the mining regulations, approved March 
29, 1909 (87 L. D., 728, 766), which provides as follows: 3 
The vein or lode must be fully described, the description to include a state- 
ment as to the kind and character of mineral, the extent thereof, whether ore 


has been extracted and of what amount and value and such other facts as will 
support the applicants’ allegation that the claim contains | a Vanna mineral © - 


deposit. . . 
It seems ‘hat the expression, ‘t the xian thereof” is ee con- 
strued as meaning that the applicant must’ affirmatively show by 
proof of exploration that the vein exists in fact Parone nou the whole 
| cl of the claim, , cise  . & 
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This construction of the paragraph is erroneous. By the words 
quoted it was intended to requiré the claimant. to show the existence 
of a vein in such. workings as he relied on to establish a discovery. 
By the extent of the vein was meant its size and quality as disclosed: 
That being done, the presumption exists that the vein extends on its _ 
strike Ge odenont the whole length of. the claim as located. 

The sole purpose-of that part of paragraph 41 quoted was to enable 
the land department to know, so far as applicant can reasonably show, | 
the definite facts upon which the right to the patent is predicated so_ 
as to determine whether a valuable mineral deposit exists in the land 

claimed. | } : 

You will give this as wide publicity as possible, furnishing it to 
such newspapers in your district as may want to publish it or refer 
to 1t as a matter of news, 

Very respectfully, | F rep Diacees 


Commassioner. 
Approved June 11, 1909: 
R. A. Baris, S coretary. 


EXCHANGE OF ALLOTMENTS—CEDED LANDS—ACT OF MARCH 
3, Ze00: 


_ INSTRUCTIONS. 


| eee oF THE INTERIOR, 
GENERAL Land OFFICE, 
eb . & Ww ashington, D. C., June 14, 1909. 
Recisters AND RECEIVERS, | 
United States ad Offices. 


Strs: It-is provided Py. the act of March 3, 1909 le Stat., 781, : 
784), that: 


If any Indian ofa tribe whose surplus. inna have been. or shall he céded or 
- opened to disposal has received or shall receive an allotment embracing lands 
unsuitable for allotment purposes, such allotment may be cancelled and other 
-unappropriated, wnoccupied, and unreserved land of equal area, within the 
ceded portions of the reservation upon which such Indian belongs, allotted to 


him upon the same terms and with the same restrictions as the original allot-— 


-ment, and lands described in any such canceled ‘allotment shall be disposed of 
_ .as other ceded lands of such reservation. This provision shall not apply to the 
lands formerly comprising Indian Territory. The Secretary of the Interior is 
' authorized to prescribe rules and regulations to carry this law into effect. 
On May 28, 1909, the Secretary of the Interior approved instruc- _ 
tions to agents, samerintendelits and special allotting agents, pre- 
pared by the Commissioner of Indian Affairs, under this. act. A 
copy of the same is enclosed. ie p. 44.) 
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‘Section four thereof provides that the officer of the Indian Service 
having charge of the proposed change in an allotment shall promptly 
advise the register of the appropriate land. office of such proposed 


-. change. 


You will accordingly, on receipt. of such notice, dice: proper nota- 

_ tion thereof on your plats and tract books, in the regular order of its — 
receipt in your office, in relation to other applications for lands, 
noting the exact time of such filing on said notice, and keep the same 

and thereafter’ allow no appropriation of the lands affected, until 
advised of the final disposition of the application for change. 

As this notice is intended merely to serve the purpose of caveat to 
prevent. your subsequent disposition of the lieu land, you will give 
_ the same no serial number and make no report to this office thereof. 

vey eae 
S. V. Provprir, 

| - — Assistant Commissioner. 
' Approved, June 14, 1909: - 

R. A. Barxinerr, Secretary. . 


EXCHANGE OF ALLOTMENTS—CEDED LANDS—ACT OF MARCH 8, 1909. 
INSTRUCTIONS. 


DEPARTMENT oF THE INTERIOR, 
—  Gewrrat Lanp OFFIcE, 
Waakingern, Dd. C., June Hoe 1909. 


Rucisters AND RxEcErvers, 
Cass Lake, Crookston, and Duluth, Was: 7 | 
Sirs: It is provided by the act of March 3, 1909 (35 Stat., 781, 
184), that: 


~ If any Indian of a tribe whose surplus lands have been or shall be coded or 


opened to disposal has received or shall receive an allotment embracing lands : 


unsuitable for allotment purposes, such allotment may be canceled and other 
unappropriated, unoccupied, and unreserved land of equal area, within the ceded | 
portions of the reservation upon. which such Indian belongs, allotted to him 
- upon the same terms and with the same restrictions as the original allotment, 
and lands described in any such canceled allotment shall be disposed of as _ 
other ceded lands of such. reservation. This provision shall not apply to the 
lands formerly comprising Indian Territory. The Secretary of the Interior is 
authorized to prescribe rules and regulations.to carry this law into effect. 


On May 28, 1909, the. Secretary of the Interior approved instruc- 
tions to upents. sdperintendents.” and special allotting agents,. pre- 
pared by the Commissioner of Indian Affairs, under this act. A 
copy of the same is enclosed. [See p. 44.] | , 
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Section 4. thereof. provides that the: officer. of the Indian Service : 
Beet charge of the proposed change in an allotment shall promptly | 
advise the register of. the appropriate land office of such Propose: 
_ change. i 
~~ You will accordingly, on 1 receipt of aicky sistiea mate proper. nota- 
tion thereof on your plats and tract books in the regular order of its . 
receipt in your office, in relation to other applications for lands, 
noting the exact time of such filing on said notice, and keep the same 
until advised of the final disposition of the application for change. 

_ As this notice is intended. merely to serve the purpose of a caveat 
to prevent your subsequent disposition of the lieu land, you will give — 
the same no serial number and make no report to this office thereof. 

Section 8 provides that the instructions of May 8, 1909, to the local 
officers at Cass Lake, governing the exchange of allotments within . 
the Chippewa National Forest (act of May 23; 1908, 35.Stat., 268), 
shall apply, wherever practicable, to exchanges under the act of 
March 8, 1909, as to all Chippewa lands. A copy of said Instruc- 
tions 1s nicloee (See 37 L. D., 665.) 
~ As the act of May 23, 1908, was designed to encourage Indians 
_ having allotments in the N ational Forest to. exchange the same for 
lands in the Chippewa reservation, outside of such forest, they were 
allowed to take allotments on the Chippewa reservation having pine 
thereon of equal value with that surrendered. 

The act of March 3, 1909, provides for the ising of the lieu allot- 
ment on the unappropriated, unoccupied, and unreserved land within 
the ceded portions of the reservation upon which the Indian ap- 
plying belongs. As this act is of a general nature, applying to all 
reservations, and as allotments have not been allowed. of “pine | 
lands ” in the ceded portions .of the Chippewa reservations, appraised | 


> for sale at a certain rate, for the benefit of the tribe, the privilege of 


taking pine lands of equal value with those surrendered is not 
granted by the act, and so the provisions of section one of the in- 
structions of May 8, 1909, do not apply, except when the allotment 
desired to be changed is partly within the National Forest, in which 


-. ease the provisions of section one will be extended to all the tracts 


in the surrendered allotment. 
' Sections two and three are applicable and will be followed. 

Tt is intended that applications for changes under this act, with 
the evidence submitted in support of the same, should be filed with 
the proper officer of the Indian Service; consequently you will, where 
such applications are filed in your ae place the proper caveat on 


- your records ond forward the a to such officer. 


| | -Frep DENNETT, Senos 
Aanteve J une 14, 1909: | oo . 
RR. A. Batirnesr, Secretary.. 


44:00: DEGISIONS RELATING TO THR PUBLIC LANDS, 
EXCHANGE OF ALLO TMENTS—CEDED LAND S—ACT OF MARCH 3, 1909. 
REGULATIONS. 


. _ DrparrmMent or THe InTERtor, _ 
Orricse or Inpianw Arrarrs, 
. Washington, D. C., May 28, 1909. 


To AGENTS, SUPERINTENDENTS and SPECIAL een AGENT: 

The act of March 3, 1909 (35. Stat., 781, 784), reads in part. aS. 
follows: 

That if any Indian of - tribe whosay surplus lands have been or » shall he , 
_ ceded or opened to disposal has received or ‘shall receive an allotment embrac- 
ing lands unsuitable for allotment purposes, such allotment may be canceled — 
and other unappropriated, unoccupied, and unreserved land of equal area, 
within the ceded portions of the reservation upon which such Indian belongs, 
allotted to him upon the same terms and with the same restrictions as the 
original allotment, and lands described in any such canceled allotment. shall be 
disposed of as other ceded lands of such reservation. This provision shall not 
apply to the lands formerly comprising Indian Territory. The Secretary of tho - 
Interior ifs authorized to prescribe rules and regulations to carry this law into. 
effect. 

The following rules governing. changes in allotments have been 
approved by the Department. : 
4. Under this law any Indian of a tribe whose surplus lands have 
been or shall be ceded or opened to disposal who has received or shall. 
receive an allotment embracing lands unsuitable for allotment pur- 
_ poses, will be allowed to relinquish such allotment and select in lieu — 
thereof unappropriated, unoccupied and unreserved land of equal 
area and like character, within the ceded part of the reservation on 
which such Indian belongs, on the same terms and with the same 
restrictions as the original allotment. . | | 

2. Each request for a change shall be made the subject of a sepa- 
rate report, in duplicate, accompanied by the papers and facts on 
eae you base your recommendation for a change of allotment. 

3. Departmental’ regulations of May 3, 1909 [37 L. D., 665], in 

- the form of instructions to the register Pe receiver of the local land 
office at Cass Lake, Minnesota, governing the exchange’ of Indian 
allotments on Chippewa lands, under the act of May 23, 1908 (35 - 
— Stat., 268), shall apply, eierogce. practicable, to changes. under the. _ 
provision of the act of March 3, 1909, supra, as to all Chippewa 
Jands. 7 
4. In order that the lieu et ote may be promptly noted in the 
tract books of the local land office, the register of the land office © 
having jurisdiction over the lands selected for allotment must be. 
notified of all selections of lieu allotments on the same: » day aS sub-. 
mitted to the superintendent. | 
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5. Endorse on the trust patent, where such has issued to the allot- — 
tee, a relinquishment of all the right, title and interest in and to 
the allotment described therein, together with a - description of the 
lieu lands wanted. 

6. The relinquishment must be signed by the allottee, and acknowl- 
edged before you or some other officer authorized to take acknowledg- 
ments. All signatures by those who can not write should be by thumb | 
a and witnessed. | : 

. Where the allottee has died, the miedo must be: ‘signed 
- the heirs of the decedent, aca must be. accompanied by an affi- 
davit showing specifically that the persons who signed the relinquish- 
ment: are the lawful heirs. The interests of living minors, whether 
in their own allotments or those inherited, must be relinquished by 
their natural guardians, as such. 
8. Where the original trust patent has been lost. or destroyed ‘the 
-relinguishment and application for reallotment may be submitted in 
the form of a letter, but the letter must be accompanied by an affi- 
davit showing such eee or destruction of the original trust patent. 
i no patent has been issued that fact should be set out in the letter. 


The following is the approved form of relinquishment, to be altered’ 
- “to suit the circumstances of each particular case: 


State of ae 
County of —— 


I hereby relinquish all my right, title and interest in and to ie allotment | 





- described in the within trust patent, for and in consideration that I be allotted, — 


in lieu thereof, the lands described as follows: 





~~ 


Witness. 











_ Subscribed and sworn to before me this day of 3 


“While the Indians are entitled to change their allotments under 
this act, where they have received worthless lands, it should be thor- 
oughly understood that no application should’ be submitted to the © 
office, which is based on other than the most sueenuelt reasons. | | 

~ Very ee 
R. G. Vea a 
Acting Commissioner. 
pecs, May 28, 1909: OO Oo 
PRANK Pinner, a 2 
| First Assistant Secretary. | 
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RAILROAD GRANT—ADJ USTMENT—SILETZ INDIAN BONDS aCe OF 
. _ JULY 1, 1898. 


NorTrHEerNn Pics Ry. Co. 


‘Lands within the former Siletz Indian reservation and opened tG disposition. 
by the act of August 15, 1894, are. not subject to selection by the Northern ; 
Pacific Railway Company under the act of July 1,1898. ~~ 


First Assistant Secretary Pierce to the Commissioner of the General 
(EW. Cy > Land Office, June 15,1909.  . . . (G.B.G.) 


Under date of J une 9, 1909, your office: tranamits for.the considera-. 
tion of this Department the application of the Northern Pacific Rail-_ 
- way Company, filed February 24, 1909, to make selection per list No. 

01602, under the act of July 1, 1898 (30 Stat., 597, 620), as extended _ 
by the act of May 17, 1906 (34 Stat., 197), of lot 4, Sec. 7, T.8 S., 
R. 9 W., Portland, Oregon, i in lieu of lot 4, Sec. 3, T. 1 Sy R. 26 E., 


. said State. 


Your office reports that the tract applied for lies pith the ae 
Siletz Indian Reservation, and, referring to departmental decisions in 
Cole ef al. v. State of. Washington (37 L. D., 387), and Northern 
Pacific Ry. Co. (87 L. D., 408), requests that the Department — 
' consider the question of selections in the case presented and: that your | 
office be instructed as to whether or not said selection, among several 
others of like nature awaiting disposition, should be construed as 
being within the purview of the act of August 15, 1894 (28 Stat., 
286, 326). | 

The act in question ratified and confirmed an acca with the 
- Alsea’ and other Indians, and opened to settlément certain lands in 
the Siletz Indian Reservation, providing for their. ‘disposition as | 
follows: : 


The mineral lands shall be ‘disposed of under the laws applicable thereto, 
and the balance of the land so ceded shall be disposed. of ‘until further pro-_ 
_ vided by law under the townsite law and under the provisions of the homestead 
aw: Pr ovided,. however, That each settler, under and in accordance with the 
provisions of said homestead laws, shall, at the time of making his original — 


entry, pay the sum of fifty cents per acre in addition to the fees now required . : 


by law, and at the time of making: final proof shall pay the further sum of 
one dollar per acre, final proof to be made within five years from the date of 
entry, and three years’ actual residence on the land shall be established by 
-- such evidence as is now required in homestead proofs as a ae to title 
_ or patent. | 
That all of the money so held by. the United States to pay the delayed pay- 
ments shall draw interest at the rate of five per centum per annum after the 


passage of this act. 

In the case of Northern Pacific Railway Company. (37 L. oe 667), 
the company had attempted to assert a Tight of selection under the 
act of July 1, 1898, ue to certain lands in the former Fort Rice 
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Military Reservation, eaetared to the public domain aidies and 1 Se ; 
accordance with the act of July 5, 1884 (23 Stat., 103), as amended 


_ by the act of August 23, 1894 (28 Stat., 491), which provides, among: - 
other things, that the land should be appraised and disposed of to - 
homesteaders, subject to such appraisement. After most careful con- 
sideration of said case it was held that such lands were not subject 
to the company’s selection, mainly because the provision for appraise- 
ment amounts to an appropriation or dedication thereof to a par- 
_ ticular use, and that they were therefore “reserved” from the com- 
pany’s selection within the meaning of the excepting clause in the 
act of July 1, 1898. : 

In view of this ruling, I have to advise you that that provision of | 
the act of August 15, 1894, above quoted, which provides for the pay- 
ment.of $1.50 per acre for lands restored to the public domain from 
‘the former Siletz Indian Reservation, amounts to a reservation and 
-appropriation of said lands for a particular disposition, and that they 
are not therefore subject to selection under the acts of J ay. 1, 1898, 
and May 17, 1906. , 3% 

The cases of Cole e¢. al. v. State of Washington, and Northern 
Pacific Railway Company, supra, cited by your office, are not con-_ 
trolling of the question presented. In those cases the lands involved — 
were restored to the public domain under acts which did not ey - 

the payment of any sey therefor. 


—_—_——— 


: Tuomas EMaNvELSoN. 


Motion for. review of departmental decision. of May 13, 1909, 37 
L. D., 687, denied ee First, Assistant ee) Pierce June 18, 1909. 


SOLDIERS» ADDITION AL—MILITARY SERVICE—SIXTH DELAWARE Ins 
| FANTRY. © 


J URGEN Kune. 


Members of the Sixth meant Delaware Infantry Volnnteare organized and - 
_ mustered | in under special contract for duty in that State, are entitled. tc 
~eredit for military service, as a. basis for soldiers’ additional rights, only 
from the date or dates on which © they were called upon to perform active 
military duty, and. not from the date of muster-in. 


First Assistant Secretary Perce to the. Commissioner of ae Gone al 


—(F. W. C.) . Land Office, Sune 83,1909. J. HT.) 


— Jurgen Kuhr, assignee of Jonathan S: Green, has appealed from 
your office decision of April 26, 1909, rejecting his application to 
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enter, under Sec. 2306, R. oe ire 1 and 2, See. 2, 'T. 80 N, R. 20 E., 

M. M., Glasgow, Montant The tract nopled for contains 79.60 aes | 
| The application was based on homestead entry No. 1810, made by 
Jonathan S. Green at Nebraska City, Nebraska, April 18, 1868, for 
_ the NW. 4 NE. } and NE. 4 NW. 4, Sec. 10,'T, 12 N., R. 10 E., con- | 

taining 80 acres, and on military service allened by J enathan D. 
Green in the name of John S. Green, in Company G, 6th Regiment, 
Delaware Infantry Volunteers, siienine that he was mustered into 
said service November 99, 1862, and honorably discharged therefrom | 
August 23, 1863. 

It sufficiently appears fis ins affidavit of J euathen S. Green, 
sworn to June 29, 1906, the affidavit of M. E. Balloo, dated August 

16, 1906, and that of Phil Green, dated September 15, 1906, that the 
J onathan S. Green who made said entry i is identical with the John 8. 
Green who performed military service in the said 6th Delaware. 

The sole ground for rejecting the application is your holding that 
Great s military service was for less than ninety days, hence did not | 
authorize favorable consideration, under the terms of the statute. 

The appeal takes. definite exception to that holding, and insists that 
the said Green served for more than ninety days in “the. Army of the — 
United States during the War of the Rebellion. 

- Your office bases its holding on a supplemental report of di ee 

Department, dated April 16, 1909. Said report reads as follows: 

7 The 6th Delaware Infantry was: organized in the months of. October, No- 
_ vember and December, 1862, and mustered into service for special duty in the 
State of Delaware with the condition that the officers and men were to receive 
‘pay only for the time they were actually on duty. After its muster into service | 
the regiment was disbanded and the members thereof permitted to go to their > 
homes to pursue their private vocations until the month of. J une, 1863, wen 
they were called upon to perform military service. - 

The service of this regiment was therefore. under a psc cou which. 
was in force for the period of nine months from the date of muster-in, the 
officers and men being bound for that per iod to perform. service for the Govern- 
ment, provided that they were called upon to do so, but not until so called, and 
it has always been held by this Department that they were in the military 
service of the United States only from the date or dates on which they were 

called upon to- perform active military duty. 

Although the records show that John 8. Green of’ Company G, of that regi- 
ment, was mustered into service November 22, 1862, it is also shown by the 
records that he was actually on duty in the military service of the United 
States from June 27, 1863, only to August 23, 1863, when mustered out, 


. In the case of Sarah A. Kersey, widow of William Kersey, late 

of Company G, 6th Delaware Volunteer Infantry, the Department 
(6.P..D; 1) gamed the action of the Commissioner of Pensions — 
“rejecting “the claim for pension under the act of J une 27, 1890. 
Kersey, the deceased husband of the applicant, served in the same 
| ompany and. regiment with John § . Green, whose right to soldier's 
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additional entry. is here in question, both having been mustered in — 
on the same date, having been called into active service on the same — 
date, and - having been mustered out on the same date. The claim 
was rejected on she ground that service for at least ninety days is 
essential to pensionable status under the act of June 27, 1890, and 
that the soldier in question served less than the required period. 
In said decision recital was made at length from the official orders : 
_ of the War Department, and it was stated: 


~ 


| From the foregoing official papers, it is clear (1) fiat the actual service ren- 
dered by the 6th Regiment, to which the soldier (IXer sey ) belonged,, extended 


- ‘from June 27, 1863, to August 22, 1863, a period of less than sixty days; and (2). 


‘that the members of said regiment were paid by the Government for. only said 


‘period of actual services These two facts of record can be neither ignored nor _ | 


modified by this Department, and. they furnish a conclusive . index in determin- | 
ing the question whether or not the late soldier (Kersey ) served ninety days 
or more in the Army or-Navy of the United States during the late ‘War. of the 
Rebellion. ... The fact appears that the 6th. Regiment of Deleware Volun- 
teers, to which the late. soldier (Kersey) belonged, was simply a military 


regiment mustered into the service of the United States and then practically 


disbanded, but made subject to a call into the service as occasion or einergeney - 
might require. They. were not euipted in the fees for Feet service but for 


special service. 


~ Sees. 2304 and 2306, R. S., upon ens the alleged ein herein i 1s 


based, reads substantially, so far as here material, as the act of June ©. . 


27, 1890, upon which the decision. above quoted” was rendered, except — 
that the act of 1890 requires. ninety days service in the military or 


naval service of the United States, while Sec. 2304 requires service — 


for said period i in the Army, N WY or. Mt arine Corps of. the ree 
States. 

The cases of Edgar A. Coffin (32 i D. Faas: Tali D. Whitehurst 
(32 L. D. , 356), George C. Hazelet (382 ia D., 500), and like cases, 
wherein it is stated that the date of the aster: in determines the | 
beginning of the service of a soldier, were intended only to apply | 


to the ordinary and usual muster-in and not to a special muster-in 


or contract as shown in the case here under consideration. In said 
decisions it was intended to establish the rule that the service, re- 
quired as a basis for a soldiers’ additional right, must have been in 
the Army, Navy, or Marine Corps of the United States, and that 
service rendered before actual muster-in to such organization was 
not service defined by the law, and therefore the period between the 
date of the enlistment and the date of.the actual muster-in could not 


be credited. Said decisions are not considered in conflict with the | 


holding now made that the soldier herein did not serve the © requited 
ninety “days as required by Sec. 2304, R. 8. pe £ s oe. 
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In the case of George W. Hill (7 P. D. 235), it. was stated: | 


The question as to commencement of service is peculiar ly within the province. _ 


13 of the War Department to determine from its records, and when determined, 





“oF 


after full consideration of the law and the facts in any claim based upon 
service during or since the War of the Rebellion, this Deparanent will wceeue | 


such determination as -final. 


It is, therefore, held that. Green did a sict perform | military service 


_ for. the required ninety. days, and, tee your action rolecuee 


the application 3 is affirmed. 


— 


OKLAHOMA PASTURE LLANDS—PAYMENTS—EXTENSION OF TIME. 


_ Iystiructions. 


Durawearew or THE INTERIOR, 
Genrrat Land: Ovaicae | 
Ww ashington, dD. C5 June e 1909, 
Ruoisrer AND Rucerver, 
| Lawton, Onlahona. | 
- Gentiemen: I'am in receipt of your letter. of May 20, 1909, ee 


questing instructions in the matter of collections on. defernad pay- 
- ments on pasture lands sold under the acts of J une 5, 1906 (34 Ett 
918), and June 28, 1906 (34 Stat., 550). 


The acts coder which these ipnas were. sold, referred to above, 


contained substantially the same proviso, to wit: 


In case any -purchaser fails to make’ such annual payments when lie: all 
ont in and to the land covered by his or her purchase shall at once cease, | 


and any payments theretofore made shall be forfeited and his or her ony 
shall be canceled. | : 


Thus an absolute forfeiture was “provided + as eee for failure 


to pay any annual payment when due. 


By the acts of March 11, 1908 (35 Stat., 41), and fobs 18, 


1909 (85 Stat., 636), extensions of time tor one year from the date 


the annual paynients affected thereby became due were provided for. 
As a condition precedent to obtaining the benefits of such extensions, 
a payment of four per centum, under the act of June 5, 1906, and five 


per centum, under the act of ii une 28, 1906, upon the amount of the 


deferred instalment, was required. ee. 

In a.large ianiber of cases, entrymen, with the intention of sub- 
mitting commutation proof, hace failed to make the payment due 
at the end of the first year, or to pay the per centum which would - 


entitle them to the benefits of me relief acts of March 11, 1908, and 


February 18, 1909. 
‘Under the terms of the original act, June 5, 1906, cess entries were. 
subject to forfeiture, but i in view of the statutory extensions of time, 
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such. persons will be deemed to have intended to avail cheaiwelyes of | 


the rehef ee and will be required to pay the per centun, fixed 
by. law.. 


You Fi) observe that this payment is not interest, but Is in the 


nature of a premium for the additional privilege; and being, as be- 


. fore stated, a condition precedent, upon payment thereof the entry- — 


_man-may-avail himself of the year’s time granted by the law. 


Whether he takes advantage of the entire year, or makes proof in a 


less time, is optional with the entryman, but the a ac such 7 | 


privilege i is the same in any event. 


Where the lands were sold under the act of June 5, 1906, in all | 
cases in which a payment is deferred, and regardless of the ae such . 


- payment is deferred under one year, you will collect four Der centum = 


_ of the amount of such delayed instalments. 


‘Where the lands were sold under the act of June 28, 1906, you will 


ie collect five per centum of the amount of the deferre instalment, as — | 
above, and this payment will be in lieu of interest. for the year te é: 


_ which the payment is extended. 


In all such cases wherein you have been directed to require interest 


payment for a given time, you will instead collect. four per. oe. 7 


of the amount of the instalment not paid when due. 
These instructions will supersede any former instructions which 
may be in conflict herewith. : 
Very respectfully, | Da Ve ee 
| 3 . Assistant Commissioner. 
Approved Ji une 24, 1909: : | oe 
HENS Prenen: Acting Secretary Y. 


3,; PRACTICE-WITEDRAWAL OF CONTEST PENDING APPEAL~DISMIS SAL. 


OF APPEAL—READI UDICATION. 


OwNBEY v. Cae. 


Where a contest is withdrawn while an appeal to the Department. by the entry- 


- man is pending, and the entryman thereupon and for that reason. with- . | 


draws his appeal, the matter should thereupon be reconsidered as between . 


the entryman and the gov ernment in the light of conditions then eSEEOE 


| First Assistant Secretary Pierce to the Commésstoner of the ee | 


(R. W. C.) _ Land Office, June 26, 1909. VJ. FT.) 


May 18 , 1902, Frederick W. Culver made homestead entry number 


.20878 for the S. $ NW. 4 and N. 4 SW. 4, Sec. 14, T. 4.N., R. a W., 


6th Ps M., » Denver, Golerade. and district. 


, 
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September 25, 1906, J eile ¥. Ownbey filed ‘contest affidavit 
against said ee allesine that: | 
. Culver has not established and. maintained his residence upon said inva for 


any period of time, or at all, since date of the entry thereof and application 
therefor aforesaid, and has not improved and ay said land as required 


by Jaw. 
The hearing’ was before: -the. local ices in J anuary, 1907, all 
parties appearing In person with counsel and witnesses, and by joint 
decision of August 12, 1907, cancellation of the entry was recom- | 
mended, | | 
‘Upon: appeal to your ices iy your decision of January 20, 1908, 
the action of the local officers is affirmed upon the and that the 
entryman had not maintained “a bona fide residence upon the land ~ 
entered for a home to the exclusion of one elsewhere.” Sa 
“From your decision.claimant appealed to the Department aad on 
May 27, 1908, sald appeal was disposed of as follows: | 
May 18, 1908, you transmitted to the Department the record in the above 
. entitled case, with the appeal of Frederick W. Culver from your decision of © 
January 20, 1908, and on the same date, May 13, 1908, you referred to tke: 
Department a dismissal of said appeal my Chas. M. Kr euger, eTLOLDEY of record ; 


for said Frederick W. Culver. 
There is: also found among the files in said case a dismissal of said: pOnteet 


by Jeptha Y. Ownbey. 
The appeal is accordingly dismissed, and the case ds returned to your otfice 
for appropriate action. 


Said letter of the Department. was “promulgated by your. office 


. letter “H” of June 8, 1908, and the local officers having reported no 
- action taken by the entryman, by your office letter “ H” of December 
9, 1908, said entry was,canceled and the case closed. — 


. December ae 1908, the local officers transmitted to your office final . 
certificate aaeADer 0980 for the land in question, issued to Culver 
August 24, 1908, upon his final proof that day duly submitted, with 
his motion for review of the action of your office cancelling his entry. 4 

_ The motion is as follows: , 


-When Ownbey dismissed his contest against this entry, fier was no occasion _ 
for the Secretary passing upon the matter, and. therefore the contestee, through 
his attorney, filed a dismissal of his said appeal. 

This procedure naturally should -have left the entry intact upon. the recor ds 
of the General Land Office and the Denver Land Office, and we are at a loss 
to understand why the Honorable Corimissioner, upon December 9, 1908, can- 
‘celed the entry of Culver upon the records of the General Land Office, and 
directed the Denver Land Office 70 note said ccpaceanon upon their Records, 
which they did. 

The contest against the entry of RK. W. Culver ‘having Jong since been dis- 
missed, it was error upon the part of the Commissioner to cancel said (entry 
. upon ,a dismissed contest. ; 
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It is therefore prayed that the said entry No. 20878 be reinstated upon the 


records of the General Land Office; and that the Denver, Colorado, land office | 7 


be instructed to reinstate the said entry upon their records. 
-It is further prayed that, pending your. determination of this matter, the 


_ Denver, Colorado, land office, be instructed to allow no other entry or applica- 


~ tion for the land embr aced in the. canceled homestead ‘entry No. 20878 of Freder- 
. ick W. Culver. | 


By your decision. of. March 10, 1909, you denied this. motion, hold 
ing as follows: : 


Culver’s dismissal of his. appeal left the decision of this office, holding his 
entry for cancellation, final: His dismissal was unaccompanied by any motion 
for reconsideration or review of the said decision, or a petition that his entry 
be allowed to remain intact. From his motion now filed, he seems to have 
concluded that the withdrawal or dismissal by Ownbey of his contest, had 
the effect of leaving-the entry in the same condition it oceupied before being 
contested. Such conclusion cannot be sustained. This office having once held 
an entry for cancellation on evidence snbmitted at a hearing duly had, will — 
not, of its own motion, allow such entry to remain intact, simply because the 
plaintiff has seen fit to dismiss his contest. The Government is always a party - 


in interest .in disposing of the public domain and will see to it that entries 


will not be passed to patent with evidence pending in the land Pparinent 
' showing noncompliance with the law. 7 | 

The motion to-reiustate the entry upon the showing made is: ‘denied and the 
final certificate will be noted canceled as of date of cancellation of the original 
entry, unless appeal is filed within ‘sixty days from receipt of notice. 

. It was error to issue final certificate until the contest had been finally acted’ 
upon by this office and in the future, in Similar cases, you will allow the proof 
but suspend the issue of final certificate until the case is closed. | 
In due time report, action taken by. Culver, transmitting therewith ‘evidence : 
of service of notice hereof upou him, 


- Culver has appealed to the pena | 

The question: involved is one of procedure, but the substantial 
rights of entryman are involved. Upon examination of the record 
it appears that the dismissal of the contest by Ownbey was trans- 
mitted to your office by the local officers on the date of its execution, 
April 21, 1908, and received April 24, 1908. After title one case and 
: ecapiee of entry, it reads as follows: 


In the matter of the above- entitled case: 

Comes now Jeptha Y. Owtibey, contestant, and hereby dismisens his contest 
against said described entry for the. reason that he does: not degire to further 
prosecute the same. Further, that he does not desire further to be a party to 
depriving entryman of his right to. the land embraced in his said entry and the 
improvements placed thereon by him. (Signed) | JEPTHA Y. OWNBEY. 

‘Witness to signature; Emma T. KRUEGER. | 


It further appears that the dismissal of the apreal by. Gaive was 
executed at. Denver, Colorado, April 24, 1908, transmitted to your | 
office by the local aificers: on May ‘6 1908, and ee in your office’ 
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“May 11, 1908. After title of case and 1 description of entry, it reads 
as follows: | 


me 


In the above- entitled. case: mH § | q 2h 7 ; 
Comes now, Frederick W. Culver, by his duly authorized attorney-in-fact, 
Charles M, Krueger, and dismisses his appeal from the decision of. the Commis- 
sioner of the General Land Office, filed March 25, 1908, for-the reason that the 


contestant, on April 21, 1908, filed-a dismissal of the contest. cpienen hs CHAS. 7 - 


M. EKrurcer, attorney for Freperick W. CuLver. 


Tt thus appears that his appeal was dismissed by Culver because of . 
the dismissal of the contest by Ownbey, no doubt with the under- 
-standing.and belief that the case, being thus left between Culver and 
the Government, would be adjudicated upon different principles and — 
under different rules than those applicable in a personal contest 
proceeding. It is clear that contestant was eliminated from further 
consideration in the case. The local officers evidently knew of the 
withdrawal of this contest, and it is probably for that reason that 
' they supposed themselves justified in issuing final certificate upon 
the proof afterward submitted by Culver, as said officers were familiar 
with every step taken in connection with this entry. 


By your action in holding your decision of January 20, 1908, in __ 


the contest case, final, Culver was denied any possible benefit of his 
appeal to the Department, and also denied an adjudication of his . 
case under the rules applicable to a proceeding between the Govern- 
ment and an uncontested.entryman. Almost two years elapsed be- 
tween the date of the filing of this contest, September 25, 1906, and . 
_ the submission of Culver’s final proof, August 24, 1908, and there is 

nothing to show that he did not reside eunnaoily upon and culti- 


- wate this land for the entire period between said dates. 


In view of the facts herein stated and in consideration of the entire | 
premises, no other rights having intervened because of the subsisting 
—unceanceled final tariipeats of ord in the local office, it is thought 
that the entryman is entitled to a readjudication of his case upon the 
entire record as between himself and the Government, with the right 
of appeal to the Department after notice of your action. Nothing | 
herein -will be considered as interfering with your judgment as to — 
what, 1f any, portion of the testimony in the contest hearing shall be 


considered by: you in this new adjudication, nor with any action you~ 


may deem proper as to further investigation in connection with said 

entry, and your previous decisions in connection therewith are hereby 
_ vacated and the case remanded to your office for further proceedings: 
in accordance with the views herein expressed. 


‘DECISIONS ee TO THE PUBLIC LANDS, te, =BBe 


CONSTRUCTIVE RESIDENCE-—-OFFICIAL EMPLOY MENT—ASSISTANT 
POSTMASTER. 


EUGENE E. Horsroox: 


After eeciaeuee has in good faith been established upon a aistietiena claim, 
- absence due to. employment as assistant postmaster in a fourth-class post. 
office, under an appointment made prior to April 1, 1909, will be regarded as - 


constructive: residence, where it is shown that the-business of the office res | 


_. quired the services of an assistant and the duties incident to such. employ- 
ment were actually and continuously performed by the entryman and that | 
his absence from the claim was due to. such employment. 


First Assistant Secretary Pierce to the Commissioner of the Clee 


(F.W.C.)  ——s Land Office, June 26, 1909. (C.J. G.—J.F. T.) 


An appeal has been filed by Eugene E. Holbrook from the decision 


of your otfice of February 10, 1909, sustaining the action of the local 
officers in rejecting the final proof submitted on his homestead 
entry for the SE. $ SW. 4,58. 4 SE. 4, Sec. 28, and SW. 4 SW. 4, Sec. 
2%, T. 18 N.,-R. 12 W., Galland. California. 

The aneey. was mandé May 16, 1901, and final proof submitted May 
18, 1908, which was rejected by the local officers because of insufii- 
client showing as to residence. | 

The proof shows that Holbrook’s ( first) house was built in A cust, 
1901. He states that he established residence “in the summer a 
1901,” and his witnesses say that “ his settlement and residence began 
over five years ago.” His improvements consist of a frame house 
12 by 16 feet, clearing, road, and material for fence, all valued at 
$200 or $300. The members of his family were himnsel wife and 
three children. He states that their residence on the land was not 
- continuous as his duties would not permit of continuous residence. 


We were there part of each season and during vacations in school. For five 


-years after taking. this claim I was Dep. Postmaster. at Potter Valley, and since | 7 


Jany., 1907, I have been County Recorder, so could not reside continuously on 
. my homestead, and my children were too small for my family to stay there with-. 


out me, Wo school near the land and I had to be absent for this reason also.” © 


I established residence in summer of 1901, and was appointed Dep. Postmaster 
in January, 1902. Have taken in stock on pasture, quite a. number of cattle | 
and hogs. Have not. used it for cultivation but have grazed stock there. each 

. season since settlement. Had 2 or-3° head of my own horses there. 


With the final proof was submitted the following affidavit: 


John M. Roberts, being duly swoin, deposes and says: That at all times from 
January 1st, 1902, to the present time he was the Postmaster at Potter van 
"Mendocino County, California. = : 
' That Eugene E. Holbrook was the Assistant Postmaster a that office from | 
January ist, 1902, to August 1st, 1906, but Was. absent from the office from 
. October 10, 1902, to May 10, 1908. 
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- Your office, i in affirming the decision of the local officers, who made 
no reference to official employment, found: | 


Kt appears that the Postoffice at Potter Valley, California, is a fourth-class | 


- postoffice, and it has been held by the Department that employment as. deputy 


or assistant in fourth-class postoffices can not be held as official duty, CACHEINE | 
the presence of the homestead entryman on the lands. 


In instructions of February 16, 1909 (87 L. D., 449) , it is stated: | 


For many years it has been the practice of the Department to permit a home- 
stead entryman who had established residence upon his claim, and afterwards 
had been elected or appointed to a Federal, State, or County office, to be absent 
from his entry if required by his official duty, and to consider such absence con- 
- structive residence upon his claim.. This ruling includes deputies and assistants 
in such offices. 7 


As the privilege above referred to was s found to result in grave 
. abuse, it was decided in said instructions to limit the practice of allow- 
ing credit for constructive residence on account of official duty to 
those persons who have been elected to office. But the change of 
practice was not intended to operate upon persons who have acted: 
under the old rule, or to deny the benefit of such. rule to persons 
occupying appointive offices prior to April 1,1909. 7 

The general knowledge, of which none can -be taken, dine the 
duties of a postoffice of the‘fourth-class do not usually require the 
services of as,many as two peoplé, was the probable basis for the” 
: practice referred to by your office, namely, that employment as assist- 
ant in such an office can not be accepted as official duty excusing 
residence on a homestead claim. | 
In the unpublished case of Neta nicer April 26, 1909, the facts 
were that entry was made August 26, 1902, upon which final proof 
~-was submitted March 18, 1908, and final certincnte: issued the same 
day. The proof shows that claimant was appointed assistant post- 
master.in-a fourth-class postoffice in December; 1906. | No question 
_ was raised as to her compliance with law in the matter of actual 
residence up to the time of such appointment. Numerous affidavits 
were filed showing that the business transacted in said postoffice was | 
such as require the. services of two people and that claimant was 
actually and continuously employed for the time stated in her final 
| proot. ‘Upon the showing made it was determined that the claimant 
in that case was entitled .to credit + in her homestead proof for con- 
structive residence during the on of her employment i in the post- 
office. _ 
' The principle in the Galloway case was Tien ie: involved i in the _ 

case of Ray v. Shirley (384 L. D. , 80), wherein it was said: | 
‘The Department has held that absences made necessary by official duties 


may be excused, provided such duties devolved upon the entryman subsequently 
to the making of the entry and the establishment of residence upoE the land, | 
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but it -is not sufficient. to show that the entryman held an office the duties of 
_ which had.to be performed at some place other than the land embraced in his 
_ entry. It must appear that his absence was due to his official position or 
employment, and if this is not shown, the fact that he held such official position 
constitutes no sufficient excuse for his absence from his claim. It is material, — 
. therefore, to a proper disposition of this case to determine whether the defend- 
ant’s absence. a the land has: been shown to have been due to his one 
‘position. : 


It is observed that the final proof of Holbrook is very indefinite 
as to when he established residence, or what acts were performed | 
by him at the time. His appointment as Assistant Postmaster fol- 
lowed. soon after the alleged establishment of residence, and beyond 
the mere statement of such appointment does not show that the duties’ 
of such office required an assistant or that he actually and continu-— 
ously performed such duties. In fact there was a period of eight 
months when he was not employed in the. office, but it is neither 
_ alleged’ nor shown that the time during the absence was — on 
the land: | 
‘The practice of accepting a showing of official employment as an. 
excuse for absences from the homestead rests on no express statutory 


enactment, and while recognizing the practice, the Department has ~_ 


never accepted such employment as a showing in homestead proof 
upon. the mere assertion of appointment. While absences after bona 
_ fide establishment of residence, rendered necessary by the duties: inci- 
dent to. appointment as.assistant postmaster in a fourth-class post-. 
office, may be excused, that is, in cases of appointment, prior to April 
1, 1909, yet under the decisions of the Department it is not sufficient - 
to merely allege the fact of appointment—it must also be shown that 
the absences were in. fact due to such appointment, that the services — 
of the appointee are justified and required by the business of the 
office, and that the duties incident. to the TED Oy ment: were actually 
and continuously performed. | 
In the foregoing view the action of your office in rejecting Hol- 
brook’s final proof upon the showing therein made was. warranted, 
_ although such rejection was for a different reason. But before finally | 
rejecting the final proof or canceling the entry, he should be given a 
reasonable time, to be fixed by your office, in which to submit evidence 
‘supplemental to such proof along the fae above indicated. In the 
event of failure to furnish such supplemental evideiice satisfactory 
in all respects, the action of your office rejecting Holbrook’s: proof | 
will stand approved and his entry will be canceled. 
The decision of your office is modified accordingly. 
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_ RECLAMATION-IMPROVEMENTS—CONDEMNATION-SEC. Ts AcT OF 
JUNE aes 1902. 


‘Lysrructions. : 


- Departenr OF THE Interior, 
| (GENERAL LAND Oretcx, 
| Washington, D. C., June 30, 1909. 
Ruarsters AND RECEIVERS, | - : 
| United States Land Offices. | 
Sirs: Paragraph 9 of regulations approved inet 6, 1905 (33 L. D., 
607), concerning the procedure on failure to agree on the amount. to | 
be paid the owners. of improvements on lands needed in the con- 
_ struction. and maintenance of irrigation works in pursuance of the — 
-act of June 17, 1902, is hereby amended to read as follows: 
9th. Where the owners of the improvements mentioned’in the pre-— 
ceding section shall fail to agree with the representative of the Gov- 
ernment as to the amount to be paid therefor, the same shall be 
acquired by condemnation proceedings under ical process: as 
provided by section 7 of the Reclamation Act. | . 
Very respectfully, : | | 
| | ‘ | Frep Dennett, Commissioner. 
Approved June 30, 1909: | | ws : 
Tranwx Prrrce, Acting Secretary. : 


ADDITIONAL HOMESTEAD ENTRIES WITHIN RECLAMATION PROJECTS. 
INSTRUCTIONS. | 


DEPARTMENT OF THE INTERIOR, : 
Renee eds D; C., June 16, 1909. 


Tue Drrecror or THE 

RECLAMATION SERVICE. 
Szr: With your letter of May 3, 1909, you submitted four. ques-— 

| tions, as follows: _ | | 
. 1 Whether a person who has made entry upon ‘ie: public domain for less 

than 160 acres may make an additional homestead entry within. a reclamation 
-project. | 
-.. 2, Whether a per son who has veered and oval up on a farm. unit within 
a project may make an additional entry of public lands outside of the project, 
and — oe ae | oS | 
3, Whether a person. who makes entry for a unit of less than 160. acres 
within a project may, after proving up upon same, make an additional entry 


within the same project. 
4, Whether under the conditions of proposition 3 the anny could ieice 


| an additional entry on another project. 
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You state that these. ee had been ian: up: informally with 
* ‘ihe General Land Office and that “ concurrence of view has been 
_ obtained to the effect that the first. question must be answered in 
the affirmative, and the second, third, and fourth questions in the 

shegative.” | 3 : 

The Commissioner of the General Pana Office, i in his letter of 
May —, 1909, concurs in the conclusion stated-by you as to the second, 


_ third, and fourth propositions, but is inclined to the opinion that the. — 
first must also be answered in the negative,. although a. different aus pee 


might have been recognized by his office. 

Upon gonsideration of the matter the Department. 1s. eiey of 
opinion that one who has made entry upon the public domain for | 
less than-160 acres is disqualified from making an additional entry 
of a farm unit within a reclamation project, which farm unit is the — 
equivalent of a homestead entry of 160 acres of land outside of the 
reclamation project. The same reasoning which leads to a negative 
answer to the second proposition inevitably leads to a like answer 
to the first proposition. You are advised that each of the four propo- 
sitions submitted must be answered in-the negative. 

Very respectfully, 
R. A. Bauuinger, Secretary. 


MININ G LOCATIONS IN NATIONAL FORESTS—J Die iSTion OF LAND 
DEPARTMENT. 


H. .H. Yarp eT AL. 


The land department has full authority, of its own motion or at the instance of 
others, to inquire into and determine whether mining locations within 
National Forests were’preceded by the requisite discovery of mineral and 
whether the lands are of the character subject to occupation and purchase 
. under the mining laws, notwithstanding the locator has not applied for 
' patent; and if the locations be found to be invalid, the lands covered. 
‘thereby will be administered as part of the public domain, subject to the 
reservation for forest purposes, without regard to the locations. 
A placer: location for 160 acres, made by eight. persons and subsequently trans- 
ferred to a single individual, invalid because not preceded by discovery, 
can not be. perfected by the pausteree upon a subsequent discovery. 


First Assistant Secretary Pierce to the Commissioner of the Genet : 
Bor C.) Land Office, July 3, 1909. ee (E. B. C.). 


HLH. Yard, the North California Mining Cae: and certain 
other parties have. appealed from your office decison of February 27, 
1908, wherein, concerning 85 placer mining locations situated in — 
T. 25 N., R. 9 Ey M. Dz M., and the immediate vicinity and - now -— 
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snibraced errr the Plumas National Forest, iiantiin, California, 
land district, it was held: | 
that said locations were invalid when made, because of ‘insufficiency of dis-. 
covery, and-that prospecting thereon since dates of location has failed to show 
_ the lands to be valuable for their mineral deposits, and is insufficient to war- 
rant locators in continuing in possession thereof. ie 

This decision was an-affirmance of the andinge and conclusions 
theretofore reached by | the local officers from the evidence adduced 
at the hearing. 3 3 

All of the claims are Peter named and described by Teel 
subdivisions 3 in your office decision, which details need not be restated 
here. The claims in most instances embrace 160 acres and purport 
to have been located during October and November, 1902, J anuary, 
1904, January, 1905, and a few later; the last four, May 12, 1906. ° 

Under date of March 13, 1907, the Acting Forester filed in -your 
office a protest against these claims and others. April 16, 1907, your 
office directed the local officers to order a hearing and issue proper 
notice thereof, arid therein set forth the charges as follows: 
. That the lands embraced by the her einafter described placer mineral locations | 
ane situated within the present limits of the Plumas National Forest, California, 
“are nonmineral in character; that no discovery of mineral bas been made 

upon’ them by the locators or ‘Claimants, and that the proper ope oer 
work has not been performed by the claimants.” 


It has been further charged that some of the locators. of these distin joined - 
in the locations, not in good. faith for their own benefit, but in- the interests 


of H. H. Yard, or other parties. 


Notices were issued, to which were attached copies of your office 
letter, and service was duly made upon the various claimants... In- 
July, 1907, certain depositions were taken, and in August and Sep- 
tember following, the hearing proceeded before the local officers. 
— Evidence was submitted on behalf both of the Government and cer- 

tain of the claimants, who were represented by counsel, but a number 
of the record claimants made default. -.The record, as finally made 
up, comprises some 1,500 pages: of testimony, together with numer- 
ous papers, plats, abstracts, and samples presented as exhibits and» 
introduced in evidence. | 

The claims here involved are but a small portion of a large num- 
ber, several hundred, of asserted placer mining locations. that over- 
spread the public onan of that region, both within and without 
the national forests. It is well remarked by counsel in the opening 
portion of their brief that “ the SN involved ‘4 in these hea rings 
are both important and interesting.” 

Counsel for claimants in their appeal have set forth twelve grounds 
) therefor, covering questions both of law and fact. In oral argument 
and in their printed brief counsel confine themselves principally to a 
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discussion ‘of the varlous > lea questions arising upon the record. 

“Fhe important and basic contentions urged are that this proceeding 
is not authorized by and is without authority of law; that the land. 
_department has no jurisdiction to determine the questions involved; 
‘that the proceeding: has no proper eae not having been initiated by 


upon a duly verified S reteat or ar and that, even n conceding the | 
action warranted and proper, the inquiry can result in no possible 
good and is entirely ineffectual for the reason that the land depart- | 
ment can not enter up a judgment of-ejectment against the claimants, 
and, if it did, is entirely without authority to enforce any such ad- — 
judication. They, further, urge broadly that the decision com- | 
plained of is not sustained by, and is contrary to, both the law and 
the evidence. 


The objections to he: i aadiction of the land department, ifwell 


_ founded, are determinative of the conver and will, therefore, 
be first ened and discussed. : | 
The following provisions of law outline the general scope of the | 
power and authority vested in the Interior Department pertaining — 
to the public domain and specifically to the mineral lands. thereof: 
The Secretary of the Interior is charged with the supervision of public busi- 
ness.relating to the following subjects: . se oe | ; 
Second. The public lands; including mines. [Sec. 441, R. 8.] 


The Commissioner of the General Land Office shall perform, . under the 


direction of the Secretary of the Interior, all executive duties appertaining | 
to the surveying and sale of the public lands of the United. States, or in any- 
wise respecting such public lands, and also, such as relate to private claims of 
land, and. the ‘issuing of patents for all grants of land under the authority of. 
the Government. [Sec.. 453 Jd.]. 

The Commissioner of the General Land Office; under the direction of the’ 
Secretary of the Interior, is authorized to enforce and carry into execution by . 
appropriate regulations, every part of the provisions of this ane not otherwise - 
specially provided for. [Sec. 2478 I d.] 


The title specified is “ Title XXXII, The Public Lands,” of 
which “ Chapter Six, Mineral Lands and Mining eeoUnes e ee 
tions 2318 to 2352) is a part.. 
In section 2319, Revised Statutes, ne has dcatuist that all 
valuable mineral deposits in lands of the United States are to be 
free and open to exploration and purchase, and the lands in which ~ 
such deposits are found, to occupation and purchase by citizens of 
the United States, under regulations prescribed by law, and. accor d- 
" ing to local customs and rules of miners. 
It is provided in section 2320 that: 


' No location of a mining claim shall’ be made until. the discov ery of a vein or 
lode within the limits of the claim Jocated. 
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| By section 9322, Gotisress has provided that locators of all mining — 
locations, their heits and assigns, shall have the exclusive right- of 
possession and enjoyment of all — surface included yan the 
lines of their locations: 

It is clearly contemplated. by. ho provisions of section 2335 that — 
a contests, as to the mineral or agricultural character of land, ” will 
arise. : 
By sections 9399, 2830, and 2331, ane mining locations are pro-— 
vided for, and the segregation of mineral land from agricultural | 
land ene) - 7 

In sider “to enforce and carry into execution by appropriate regu- 


“lations every part of the provisions” of the public land laws, the 


rules of practice, the mining regulations, and various other regu-_ 
lations, circulars and instructions, from time to.time, have been 
prepared and promulgated under ceparenienta authority, for the : 
guidance of those concerned. | 
~~ Paragraph 8 of Mining Rendlacons provides: | 

No lode claim shall be located until: after the discovery of a vein or lode. 


‘within the limits of the claim, the object of which provision is evidently to pre- 
vent ‘the appropriation ,of presumed mineral ground for speculative purposes, 


to the exclusion of bona fide prospectors, before sufficient work bas been done — 


to determine whether a vein. or lode really exists. . 
Paragraphs 99 e¢ seg. contain provision relating to hearings before 
the land department to determine the question of the character of 
lands, whether mineral or nonmineral, } | 
- When such rules and regulations are reasonable and la the pur- | 
view of the statute and not beyond its scope, they must be respected — 
and obeyed as lawful rules and regulations, and have the force and — 
effect of law. U.S. v. Eliason (16 Peters, 291, 302) ; Boske ». Com- 
ingore (177 U. S., 459) ; Dastervignes v. U. 8. (122 Fed. , 80), and 
Shannon vw. U.S. (160 Fed., 870). . | 
In departmental letter of J uly 5, 1906, mien to the ‘Sie 
of the Department of -Apriculture, which is commented upon at 
length by counsel for claimants, after a discussion and citation of 


numerous authorities, the following opinion 1s expressed : 


There would. seem to be no good reason, however, why the ‘character of und _ 


in forest reserves, located and claimed under the mining laws,-may not be 
determined by. the land department in the absence of entry or application for 
mineral patent, where such determination appeared. to be necessary to the due - 
and. proper administration by your department of the laws providing for the 
protection and maintenance of such reserves. The land department unques- 
 tionably has jurisdiction over any and all lands embraced within such locations 
_ for the purpose of determining whether they are of the character subject to 
| occupation and purchase under the mining laws. 


Since that time essentially similar views have been reiterated in 
the regulations of May 3, 1907 (35 L. D., 547), andthe circulars of 
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cares 26, 1907. (35 L. D., 682), and ja 93, 1908 (36 LD: 1 


es See, ais: instructions of May 15, 1907 (385 L. D. , 965). 


The complaint or protest presented by the. forestry officer is not | 
: Peau to be verified for the reason that the same is considered and | 
treated as an official report of a Government officer, made within the 
scope of his authority and importing verity to Shieh the sanction of 
an oath would add nothing. <A similar practice has long prevailed. 
in regard to hearings based upon reports and recommendations from 
special agents of your office. - 7 
The jurisdiction, powers, and duties contend: upon the land ae: —_ 
‘partment, in respect to the public domain, have frequently received 


the attention of the courts. ~The following excerpts will serve to indi-- _ | 


-eate the opinion entertained by the Supreme Cours of the United | 
. States in this regard: 


‘The public domain is held by the Government as part of its trust The ase 
ernment is charged with. the duty and clothed with the power to protect it. 


_. from trespass and unlawful appropriation, and under certain circumstances, to | 
- invest the individual citizen with. the sole possession: of the title which had till 


then been common to all the people as the beneficiaries of the trust. LUnited : . 
States v. Beebe, 127 U. S., 338, 342, | 
In Knight v. United States Land "Association, 142 U.S. 161, the supervisory - . 


power of the Secretary of the Interior over all matters relating to the sale and — : 


disposition of the public lands, the surveying of private Jand claims and the. 
issuing of patents thereon, and the administration of the trusts devolving upon - 
the Government by reason of the laws of Congress or under treaty stipulations, - 
respecting the public domain, was fully considered, and numerous authorities - 


. Cited. It was declared by Mr. Justice Lamar, speaking for the Court, that the 


Secretary was clothed with plenary authority as the supervising agent of the 
- Government to do justice to all claimants, and to preserve the rights of. the 


people of the United States, and that he could exercise such supervision by _ 


direct orders or by review on appeal, and, in the absence of statutory direction, ~ 
prescribe the mode in which it could be exercised by such rules and regulations 
as he might adopt. [McDaid v. Oklahoma, 150 U. S., 209, 215.) 


The views thus expressed by the Supreme Court of the United States : 
are authoritative and controlling, and support the opinion set forth 


=e an the foregoing departmental decisions. 


‘But it is urged by appellants that they are seine no ) title from 


. the Government; that they have not applied to purchase or secure - | 


patent for the land: that they have not invoked any of the functions © 
of the land department or submitted their claims to its jurisdiction | 
- in any manner or by any act on their part. | 
Jt will not be inappropriate to briefly examine the. nature and 
extent. of thé estate possessed by the locator of a valid mining claim | 


situated upon the public domain. Locators, their heirs.and assigns 


are vested with the exclusive right of possession and enjoyment of 
all the surface included within the lines of their location. (Section - 
2322, Revised Statutes.) In _ the event of a failure to perform the __ 


‘ 
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requisite annual assessment work, the claim or mine is open 6 relo- 


cation as if no location had ever been made. (Section 9394, Revised’ 


Statutes.) The announced object of the mining laws: is to develop 
the mining resources of the United States. | 

_ The courts on numerous occasions have spoken i in. er to the 
rights secured by the locator: 7 | : 

A mining claim perfected under the law is. property in the preneat sense of | 
that term, whieh may be bought, sold, and ee and will BESS: by de-. 
~ scent. 
The right of location upon mineral lands of the United States is a. privilege 
| granted by Congress, but it can only be exercised within the limits prescribed . 
by the grant. A location can only be made where the law allows it to be 
. done. Any attempt to go beyond that will be of no avail. . . . 
A. location is: not made by taking possession alone, but. ‘by’ working on the. é 


a ground, recording and doing whatever else is required for that purpose » by 
the acts of Congress and the local laws and regulations. [Belk v. Meagher, 104°. 


U.S., 27 9, 283, 284.] 

When the location of a mineral lode or vein, properly made, is ‘perfected under’ 
the law, the lode or yein becomes the property of the locators or their assigns, | 
- and the Government holds the title in trust for them. ES vile bugs “Neves "t, 
Mantle, 127 U. §., 348.]. - - 
See also the later’ cases of St. Louis, &c., Company. w. Montana 

Company, 171 U. S., 650; Brown #. Gurney, 201 U. S., 184; Farrell v. 
Lockhart, 210 U. S., 142; ‘Elder v. Wood, 208 oF S., 296, and Bradford 


», Morrison, 212 U. S., 389. 
- Mr. Lindley, in his work on mines, ond edition, secon 539, p. 892 © 
et seq., sums up the characteristics of a mining lection as follows: + 
As between the locator and everyone else save the paramount ‘proprietor, the 
estate acquired by perfected. mining location possesses all the attributes of a 
title in: fee, and so long as the requirements: of the law with reference to con- 
tinued development are satisfied, the character of the tenure remains that of 
the fee. As between the locator and the Government, the former is the owner 
of the beneficial estate and the Jatter holds the fee in trust, to be conveyed to 
such beneficial owner upon his application in that behalf: and in compre 
with the terms prescribed. by the paramount proprietor. | 
Until the patent issues the locators’ muniments of title consist of the laws 
under the sanction of which his rights accrue, the series of acts culminating in a- 
completed. valid location, and those necessary to be contmucisy performed to 
perpetuate it. 
- Such is the high Gaver of the estate vested in a mining locator, — 
and on such rights he must ground his application for a patent when | 
he seeks to obtain the paramount legal title from the Government; 
~ yet the appellants. earnestly contend that such a claim, the assertion 
of such rights upon the public lands, when met by the cnavee that the 
claim is unlawful and invalid because not made in compliance with 
Jaw, calls for no investigation and the land department possesses = 
no power or jurisdiction in the premises, No such conclusion is de- | 
ducible from the statutes or from the authorities above cited, but, on 
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the itis: the very sopponte eynelusion peeetciy follows for the 
decisions cited all contemplate a valid location based on a ered Z 
of mineral. | e | 

Again, these claims, about which five areal controversy has arisen, 


are now within the limits ot the Plumas National F Forest, which is a 


public reservation established pursuant to a by Executive prone 

mation. | , 
By the act of Tu une 4, 1897 (30 Stat. 11, 35, 36), Congress in mre 

tion to forest reservations, provided as follows: | 


It isnot the purpose or intent of these provisions or of the act providing for 
such reservations, to authorize the inclusion therein of land more valuable for “ 
mineral therein, or for agricultural purposes, than for forest purposes .. 

Nor shall anything herein prohibit any person from entering upon such forest 
reservations for all proper and lawful purposes including that of prospecting, 


locating and developing the mineral resources thereof: Provided, That such. - 


persons comply with the tules and regulations covering such forest reserva- 


tions. 


And any’ mineral lands in any forest reservation which have been or which 
may be shown to be such, and subject to entry under the existing mining laws 
of the United States and the rules and regulations. applying | ‘thereto, shall con- 
tinue to be subject to stich location and entry, notwithstanding any provisions 


herein contained. 


Congress, by act 68 ebraaty 1, 1905 (33 Stat., 698), entitled “An 
act providing for the transfer of ae reserves frail the Department 
_ of the Interior to the Department of Agriculture,” enacted that. the 
‘Secretary of the Department of Agriculture should execute or cause 
to be executed all laws affecting public lands nes in. ‘forest - 


reservations— | 


excepting such laws as affect the surveying, prospecting, locating, appropriating, | 
entering, relinquishing, reconveying, certifying, or patenting of any of such lands. 

The terms of this act clearly contemplate that within forest reserves 
(now national forests) those laws affecting the surveying, entering, 
and patenting of lands shall continue as theretofore to-be executed by 
and under the supervision of the Interior Department: and also all” 
such laws as affect prospecting, locating and appropriating any such 
lands. Here is an express Congressional declaration reserving to the 


land department the execution and enforcement of those laws govern- 


ing the latter class of acts in the same terms and with no element of 
distinction as are employed with reference to the former, the depart- . 
mental jurisdiction over which no one will question. The legislative 


- announcement recognized the right, authority, power, and jurisdiction ~ 


as already existent and vested and declares that such power and 
- authority shall remain where now seated, viz: with the Interior 
Department. i, 
Thus it is seen that the. bnoad and ae reasoning by which — 


jurisdiction of the land department is established, is apes _ 
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- reinforced by a significant and express declaration of the legislative. 
will which is peculiarly appropriate and applicable 1 in the case now 
~ under consideration. . _ 
While the foregoing is deemed amply sufficient to arian and . 
sustain the proposition that the land department possesses full power 
and authority to investigate and pass upon the questions here in. 
controversy, yet there are other considerations that inevitably lead 
to a like result. These in passing will be briefly mentioned as sug- 
gestive but. will not be dwelt upon. 

The rights acquired under a valid location are essentially a grant 
~ under the laws of Congress upon certain conditions. The adminis- 
tration of grants upon the public domain is exclusively committed to 

a special qribunal: viz., the land department, unless the contrary 
; pense anc affirmatively appears to be the intention of Congress. 
Lake Superior, ete., Company . Patterson (30 L. D., 160) ; Bishop v.. 
Gibbon (158 U. S., 155, 167) ; Cosmos Company v. . Gray Eagle Co. 

ue U. S., 301). 

A valid ecgon invests ihe. locator and his successors with the 
exclusive beneficial use, en] joyment and. possession of the mineral land 
covered by the location, and in so far consummates a disposal of 
those interests in and to such lands and hence the status of a location 
as such falls well within the scope of the jurisdiction of. the. Depart- 
ment. | 

- In general, discovery, marking on the Sean posting snd. paeond: 


en ae ‘notice, and compliance. with law are essential elements in. the > 


initiation of rights under a mining claim and constitute the founda-— 
tion‘ upon which the right of obtaining the legal title is predicated. . 
Many reasons are apparent why the land department, in a proper 
“proceeding, upon due notice, with full opportunity for claimants to 
be heard, should investigate such matters prior to application for 
patent, as well as when legal title is sought, if due occasion therefor — 
arises in connection with the administration of laws applicable to the 
“public domain. Clearly the consent or nonconsent of the parties — 
claimant, their invocation of or failure to invoke the jurisdiction of 
the Department, in no way affect or govern the general question as 
to jurisdiction over the un) ect matter, that 1s to say, the cause of 
action. 

As to oibiel lands not valuable fe chain mineral ispoats within 
national forests, the forestry reservation attaches absolutely and the 
Government, through its proper executive officers, is entitled to the 
free and. unrestricted possession and control of such area and the tim- 
ber growing thereon, in order to properly administer the same as 
the law directs. Mining claims not asserted in good faith and not. 
based upon any sufficient discovery of mineral interfere with and 

infringe upon the governmental. right of possession, control and 
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sdntice adn. ae such cases a Geeeeon as ote the character 


of the land and the validity of locations becomes essential and that 


duty devolves upon the land department. In a national forest, the 


Government occupies a. position, so far as the mining ‘claimant. is 


concerned, very similar to that of an individual claimant upon the 


open public: domain under any of the nonmineral land laws, and the 


Government is not without its remedy any more than the individual, 


when rights under the law are not respected. | 

Again, if the asserted placer locations are without proper founda- 
tion and are unlawful, as is alleged, and if, as the record indicates, 
these claimants have venceniciad telephone lines, wagon roads, trails, — 
ditches, dams, and reservoirs within the national forest without 
proper application having been made therefor and requisite authority 
granted in that behalf by the proper officer, pursuant to the statutes” 


anid. regulations governing those matters, such construction work 


within the reserve 1s unlawful and constitutes a trespass, merely col- - 
orable mining locations affording no protection for such unwar-— 
ranted intrusion and unlawful invasion upon the territory of the 


~ national forest. The investigation of these matters is clearly cog- 
_ nizable before the land deparcnant | in order that the actual facts and 
circumstances may be ascertained and declared and that such further 

and appropriate action may be taken in regard thereto as will secure 


compliance with and enforcement of the laws and regulations con- 


trolling such works. 


In support of their contention as to the lack of. i eedicion: coun- | 
sel for appellants direct. attention to the practice in regard to.pre-_ 


emption declaratory statements, and assert that a contest against 


such a filing was not permitted prior to the offering of proof, and 


cite Sprague v. Robitison (1 L. ‘D., 469) and Guyselman v. Schafer 
et al. (3 L. D., 517). : 


Counsel alco rely upon the | case sor Nome and Sinook Co. et a wn — 
Townsite of Nome (on review, 34 L. ne 2/76) , wherein oe following 
expressions are found: | | 


In the decision’ complained of the Department. held. in substance andl effect 
. (3) that, in the absence of applications for ‘patent. by. the protestant the 


aDepartment is without authority. to determine any aneeon relating to their | 


rights as against the townsite claimants. ; 
The cases cited by counsel - apparently proceed ‘upon the theory 


that the hearing sought was unnecessary, inexpedient and undesir- 


able as a matter of administrative policy, rather than that no general _ 


jurisdiction existed in the land department to enter upon an investi- 
gation. The disclaimer of jurisdiction in the Nome-Sinook decision 
_ was not necessary to.the disposition of that. case. The Department 


Is" not unaware that expressions of similar import are to be found 
in other cases. But, after a careful examination of the authorities , 
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and full consideration of the question, the Department is of opinion. 
that it has jurisdiction over the subject matter. of the po investi- 
gation. | 
_ There arises upon the record a further question of law which merits 
consideration. The locations involved were made by eight persons 
and in most instances embrace 160 acres of land, or approximately 
‘such area. So far as the evidence shows, no discovery of mineral 
was made prior to the making of the “ paper ” locations, that 1s, the 
posting and recording of the notices of location. These claims, in 
the majority of instances, were transferred either to H. H. Yard or 
to the North California Mining Company, a corporation. The ap- 
pellants maintain that, even if no discovery was made before the 
locations, any subsequent discovery operated to validate the claims. 
Such alleged subsequent discoveries occurred as is shown by the evi- 
dence, during the spring and summer of 1907, and at a time when the 
asserted locations were claimed and owned either by Yard or the 
company. Does a discovery under such circumstances serve to vali- 


date a claim of 160 acres? It is conceded that a single discovery upon vt 


a maximum placer location held by eight persons is primarily suffi- 


_ cient to sustain ‘the location, but the eight associated. persons are 


absolutely essential to the initiation and completion of such a loca- 
tion. When an asserted placer claim of 160 acres, which is invalid, 
being without a discovery, is transferred to a single individual, it is 
inconceivable that he alone can perfect such a ‘location by making a 
subsequent discovery, seven associates being necessary to initiate and | 


perfect a valid location thereof, The-same situation arises as to a 


claim of maximum area held by-a corporation which is in legal 
contemplation an entity, in which all property rights under the loea- 
tion are vested, the individual shareholders not being co-owners with | 
the corporation. or with each other in the corporate property. Re- 
peater and Other Lode Claims (35 L. D., 54). In the opinion of the 
Department there is no basis for the theory that a subsequent dis- 
covery works the validation of a placer claim where the area of the 
claim exceeds that which the then holders can locate in the first - 
instance. The coritrary doctrine would. not be within the purview of 
the statute, but entirely beyond its scope and unaythorized. 
“The appellants also argue that discovery operates by relation back 
to the initial steps and validates the location from that date, in the 
absence of intervening rights. This the Department cannot eqncede. 
The correct statement is believed to be in. substance that when -all 
other initial steps are taken and discovery occurs later, it is at that. 
time and not before that a valid and completed location springs up, — 
all the ‘prerequisites having at that point concurred. The locator’s 
rights flow from his discovery and his rights do not arise before: or 
antedate discovery, which is the primary source of his title. Creede, 
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ete. Company v. Uinta Tunnel Company (196 U. S., 387) and the. 
numerous authorities there cited. It then follows that if at the time 
rights would otherwise accrue, the holder of a placer mining claim — 
who, as has been shown, cannot invoke the doctrine of relation, 1s 
‘incapable of making a location embracing more than 20 acres, he 
cannot, by the very reason of such incapacity, assert or maintain that 


his claim exceeding such area is validated by the subsequent discovery, 


for, as an individual, he is panied by the law from locating more — 
than 20 acres. | 

The appellants also urge ve as. Sroanediors hey are epaiavanteed 
by law the privilege of prospecting and exploring upon any part of 


the public domain so long as they see :fit without let or hindrance, _ _ 


provided they comply with the laws and regulations, and that this — 


proceeding infringes and abridges such right. There is no charge. | 


affecting. prospecting or exploring i in the notices of hearing issued. 
_ The attack is directed against certain alleged invalid placer mining 
locations. Whatever finding is made as to such locations will not in 


any manner abridge the rights of appellants to prospect and explore 


~~ upon the public domain on equal terms with all other prospectors. — 


_ Appellants, however, have no right. to mterpose barriers or to assert 


within. the national forests or elsewhere merely colorable’ mining 
_ claims in order supposedly to secure or es their rights as mere _ 

: pee and explorers. 
Appellants insist upon certain fornia ana technical oh ecnonss in-. 


a? ae to depositions taken on behalf of the Government at Quincy, — 


California, and urge that these depositions are no part of the record 
because they were not read or offered’ in evidence at the hearing. 
- The objections have been considered. Notices to take these depositions 
were regularly issued and served. Counsel representing appellants 


appeared and cross- -examined the Government witnesses and pro- — 


duced and examined witnesses on behalf of the defense. The matters © 
objected to did not deprive appellants of. full opportunity | to be heard | 
or of any substantial rights in the premises. | - 
Neither in their printed brief nor in oral argument did counsel 
for the claimants attempt an analysis or discussion of the evidence 
adduced at the hearing. ‘They have not, in their specifications of 
_error, assigned any particulars or pointed. out wherein the evidence — 
is contrary to, or insufficient to support, the findings. Unless the’ 
findings and conclusions reached below are clearly perceived to be 
contrary to the evidence, they are to be sustained. : 


The voluminois record, particularly the ,testimony, has eae a 
examined and carefully seratinized: As against the. Government’s 


prima facie showing as to the nonexistence of valuable placer de- 
_ posits within these claims, the appellants have made no serious at- 
tempt to show affirmatively the mineral character of the lands — 
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claimed. They did undertatee to — that shortly before the hearing 
discoveries, which are claimed by them to be sufficient, were made 
upon many of ‘these locations. Such purported discoveries con- 
sisted of obtaining by panning, from favorable places, from one to 
several colors of gold which were mostly angular or “ quartz” colors. . 

As to what constitutes a sufficient discovery under the mining laws 
numerous authorities may be cited. The following principle has | 
been stated by the Department in cae v. Womble: (19 L. me 4.55, 
457) : | | 
_ where minerals have been found and the ‘evidence is of such a . char acter that a 
person of ordinary prudence would be justified | in the further expenditure of 
-his labor and means, with -a reasonable prospect of success in developing a 
: valuable mine, the requirements of the statute have been met. 

In a case peculiarly applicable in the present controversy, the Cir- 
cuit Court of Appeals for the Ninth Circuit, in Steele ». Tanana — 
Mines R. Co. (148 Fed., 678), made the following statement: | 


The sium and substance of this evidence is, not. that gold had been discov ered 
on the claim in such quantities as-to justify a person of ordinary prudence in 
further expending labor and means with a reasonable prospect of success, but 
that colors of gold had been found which were fairly good prospects of gold. 
‘Doubtless, colors of gold may be found by panning in a dry bed of any creek 
in Alaska, and miners, upon such encouragement, may be willing to .further 
explore in the hope of finding gold in paying quantities. But such prospects are 
not sufficient to show that the land is so valuable for mineral as to take it out 
of the category of agricultural lands and to establish its character as mineral 
land when it comes to a contest between a mineral claimant and another claim- | 
ing the land under other laws of the United States. : 


See also the case of Chrisman v. . Miller (167 U. S., 313) rie 


_' cases there cited. 


Charged as it is with the aie of administering the public domain 
_ and with disposing of lands therein to qualified applicant: under the 


laws appropriate thereto, it is incumbent upon this Department to see 


that. the public lands are not withheld from use by the Government 
or from acquisition by proper applicants, through invalid locations, 
filings or entries made without proper foundation. and held without 
due coraplintics with law. While it is true, as urged by appellants, 
-.that this Department has not the judicial authority to remove locators 
from their invalid claims, it has the power to declare such claims 
void and to refuse thereafter to recognize them as the basis for pro- | 
ceedings’ in the land department, and this course is not only required. 
- asa matter of administration but, as above indicated, is a power. con- 

“ferred by: implication by those laws which charge this Pp epaecncns 
with the proper disposition of the public lands. 

‘Upon a review of the entire record, the Department finds no eround 
upon which to disturb the concurring findings and conocer of the 
local officers and your office. The locations were not founded upon . 
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the discovery required by the mining laws and have at no time since 
been validated by such a discovery, even were the latter course legally - 
possible under the claimed present ownership. It is therefore ad- 
Judged that the asserted mining locations were and are wholly null 
and void, and the lands ees thereby will be administered as part 
of the Sablic domain, subject to the reservation for forest purposes, 
without regard to the so-called locations. . 
The. ‘accion of your office is accordingly affimed. 


—— 


SOLDIERS? ADDITION AL—CERTIFICA TE—-RECERTIFICATION—ACT OF 
AUGUST 18, 1894. 


D: N. Crark. 


An invalid certificate of soldiers’ additional right never transferred but de- 
‘stroyed in the hands of the original holder was: not validated by the act 
of August 18, 1894, and the land department is without. authority to recer- 
tify euch right. - 7 | 


Hurst Assistant Secretary Pierce to the Commissioner of the General 
(Fk. W. C.)_ Land Office, July 7, 1909. . (J. LT.) 


- A motion for reopening and for reconsideration of departmental 
decision of May 14, 1908, denying motion for review of departmental 3 
decision of Decerbee 10, 1907, affirming the action of your office in 


refusing to recertify the llesed soldiers’ additional homestead right 


of Samuel R. Grier, by D. N. Clark, who claims as assignee of oa - 
- Grier. . 
Samuel R. Grier made homestead entry me Springfield, Missouri: | 


January 22, 1867, for the SW. 4, NW. 4, Sec. 29, T. 30. N., R. 19 W., | 


which was patented November 1, 1873. He also performed ailitany 
service in Company G, Phelps County Regiment, Missouri - Home » 
Guards.. May 15, 1878, a certificate in evidence of his additional 

homestead right under section 2306, R. S. U. S., based upon the said | 
homestead entry and military service in the said organization, was 
issued to Grier. March 4, 1907, Grier made application for the re- _ 


issuance and rerarti ication: of the alleged additional right under said 


certificate, furnishing evidence that the certificate was destroyed in 
his sight, and.on March 8, 1907, he assigned his alleged right to T. K. 


~ Paul, who, on September 18, 1907, Be dae to D. N. Clark, the. | 


claimant herein. 
November 14, 1907, you denied the application of Clark, upon ‘the 


— ground that the. service. rendered by Grier in the Missouri Home © . 


Guards is not such military service as furnishes a basis for an addi- 
tional right under section 2306, R. S., citing the case of Kdgar’ A. 
3 ae 82L.D.,44. | _ * fe 


19 CO DECISIONS RELATING TO THE PUBLIC LANDS. 


The claimant bases his reset motion upon departmental decision 
‘of March 16, 1909 (unreported), in the case of D. N. Clark, Assignee 
of Coraeliis: B. Brackett. In his argument in Puppet of the motion — 

_ he states: | 


It is eapeceeully: submitted that this case is legally identical with the case 
ee Cornelius B. Brackett. In that case,..as in this, the certificate issued upon 
defective military service. In the Brackett case the service was for only 
eighty-eight days, while in this case, under the Hair decision (32 L. D., 44), 
there was no service. It is submitted that there can be no distinction between. 
this case and the Brackett case so far as the service is concerned. One de- 
_fective service is just as defective as another in the eyes of the law. As the 
Brackett case was defective, and the Department has decided that notwith- 
standing such defect the certificate was validated by the act of August 18, 1894, 
it follows, in legal reasoning, that the same act validated this certificate upon 
defective service. 


There can be no question that the certificate issued to Cae: was 


invalid in its inception and wrongfully issued, inasmuch as the mili- _ 


tary service upon which it was based was-not eh service as 1s recog- 
nized to support a claim for additional right under section 2306, 
R.S. (See case of Edgar A. Coffin, 32 L. D., 44, and cases ihareia 
cited.) It is insisted, however, that said ’certificate is validated by — 
the act of August 18, 1894 (28 Stat., 8397-8). . Said act provides: * 
That all soldiers’ additional homestead certificates heretofore issued under . 
the rules and regulations of the General Land Office under section tweuty- 
three hundred and six of the Revised Statutes of the United States, or in - 
pursuance of the decisions or instructions of the Secretary of the Interior, of 
date March tenth, eighteen hundred and seventy-seven, or any subsequent — 
' decisions or. instructions of the Secretary of the Interior or the Commissioner | 
of the General Land Office, shall be, and are hereby, declared to be valid, not- 
withstanding any attempted sale or transfer thereof; and where such certifi- 
~ cates have been or may hereafter be sold or transferred, such sale or tr ansfer 
' shall not be’ regarded as invalidating the right, but the same shall be good and. 
valid in the hands of bona fide purchasers for value; and all entries heretofore 
‘or hereafter made with such certificates by such purchasers shall be apEroNed, 
and patent shall issue in the name of the assignees. 


Tn the Brackett case above referred to, the soldier performed only 
eighty-eight days’ military service, and therefore was not entitled _ 
to an additional homestead right based thereon, under section 2306, 
R. S., but as a certificate had been issued, it was held that the same 
was validated by the act of 1894, supra, and that therefore the right 
- should be recertified to the assignee, Clark. The original certificate - 
issued to Brackett November 28, 1877, and on October 25, 1907, he 
assigned his right to Clark, and furnished evidence of the loss of the 
cocina certificate. It was shown that no other assignment had been 
made of the certificate or of the original right. , 
Neither in this case, nor in the Brackett case, was any assigument 
made prior to the loss or destruction of the certificate. In this case 
the certificate was destroyed prior to the date of the act of August _ 


4 


_ DECISIONS: RELATING TO THE PUBLIC LANDS. 7 g 


18; 1894, -silile in the Brackett case the certificate was Lost prior to 
said date and its whereabouts unknown. 
However, the Department i is of the opinion that the act of August © 
— 18, 1894, supra, did not validate certificates in the hands of the — 
poldine: but only in the hands of a bona fide purchaser. The object: 
_and purpose of the act is fully set forth in the case of John M. 
Rankin (21 L. D., 404), wherein it was stated that “ with full infor- 
-ny.tion on this subject, Congress validated all certificates which had 
 béen issued and found in the hands of dona fide purchasers, and vali- 
dated all such transfers.” It was further stated: “and he is a bona © 


7 fide purchaser who bought without notice of illegality of the certifi- 7 


_ cate at its inception, or of its invalidity for any other reason.” | 
There could have been no object in declaring such certificates valid. 
-as long as they remained in the hands of the persun (soldier) to | 
whom they issued. It was only to protect a purchaser that they were 
validated “in thé hands of bona fide purchasers for value.” Tf, 
therefore, a certificate which was invalid in its inception, because not — 
based upon proper military service, or for any other reason, is de- 
stroyed prior to transfer, the act of 1894, supra, 1s inoperative to 
validate it. And such certificate having. been destroyed could not 

“be sold or transferred,” and could not be “in the hands of eee pur 
chaser. | 

In the case under consideration, the certificate never was in the 


hands of.a bona fide purchaser. It was not, therefore, validated by  __ 


the act of 1894, and the alleged right should not be recertified, nor 
any rights whatever recognized, under section 2306, R. S., based upon 
the said military service. In the case of panty N. Copp aa L. D., 

| 123) it was held (syllabus): 


| In view of the provisions of the act of August 1S, 1894, validating Sutetanes . 
- ing soldiers’ additional certificates in the hands of bona side purchasers, a dupli- 


cate certificate may issue to such a pur chaser in the name of the soldier on due 


showing of the loss of the original and the further fact that it has not been 
located. ; 
In that case, eae it appears that the certificate was ata, and, 
ithe it had been transferred prior to its loss. “Thspotorest 
‘said decision ‘is not in conflict with the ruling herein made. In fact, 
the motion is based mainly upon the decision in the case of Brackett. © 
It is not believed that the Brackett decision was correct in so far as. 


it held that the certificate, under the circumstances therein shown, 


was validated by the act of 1894. Said decision will not, ray - 
be followed. 
_ The motion is accordingly denied. 
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RIGHT OF WAY-SURVEY BY DISQUALIFIED CORPORATION—ACT OF 
: MARCH 8, 1875. 


CocuHIsE Exxcrite. BR. R. Co. wv, Arizona SourHern Co. 


Where the laws of a State or Territory declare that every act done by Dy 
foreign corporation within said State or Territory prior to filing its articles 
of incorporation therein as provided by law shall be nnll and void, such 
corporation can acquire no rights within that jurisdiction under the act of 
March 3, 1875; by the survey of a right of way prior to the filing of its 
articles of incorporation in compliance with such State or Territorial laws. 


_ first Assistant Secretary Pierce to the Commissioner of the General 
. (O.L.) Land Office, July 16, 1909. (G. B. G.) 


This is the appeal of the Arizona Southern Company from your 
office decision of December 11, 1908, rejecting its application under 

the act of March 3, 1875 (18. Stat. | 489), for conflict with the appli- — 
cation of the Cochise Electric Railroad Company under the same act, 


for railroad right of way from a point in unsurveyed section 35, 


T. 23 S., R. 24 E., to a point on the west line of section 12, T. 24 S., 
R. 27 E., a ean of 19.418 miles, in Phoenix, Cochise sounies land 
district, Savon: | | 

It appears that the appellant, the een Southern Company; was - 
organized under the laws of the State of Minnesota, and that in 
accordance with such laws it filed its articles of incorporation in the 
office of the Secretary of. State at St. Paul, April 29, 1908, and on 
May 14, 1908, filed such articles of incorporation | In the efncs of the’ 
auditor for the Territory of Arizona. 

The appellee, the Cochise Electric Railroad Gonsane, Was organ- 
ized under the laws of the Territory of Arizona, and filed its articles 
of incorporation in the office of the auditor for sald Territory, April | 


~ 16, 1908. 


The Arizona Sauce. Company’ Ss survey of. the line in question 
was begun April 17, 1908, and finished May 2, 1908. It was there- 
fore made before the filing of that company’s articles of incorpora- 
tion, as required, of a foreign corporation before it is authorized. to 
do business ; in said Territory. 

Section 909 of the Revised Statutes of the rey of Arizona 
provides, among other things, that before a foreign corporation shall 
carry on any business in said Territory, it shall file a certified and 
duly authorized copy of its articles of incorpor ation or charter with 
the secretary of the Territory. 7 

Section 911 of such statutes is as follows: 


No corporation such as is mentioned in section 149 [909] of this title, shall 
transact any business whatsoever in this Territory until and unless it shall 
have first filed its articles of incorporation and appointment of an agent as 
required in the two preceding pections,: and every act done by it prior: to the 
een thereot shall be utterly: void. : 


DECISIONS RELATING TO THE PUBLIC LANDS. © AB 


In. view of this statute, every act done by this company prior to 
_ May 14, 1908, was and is utterly void. Its survey was therefore as 
‘though it had never been made. See Washington and Idaho. Rail- | 
. read ie. v. Coeur d’Alene Railway Co. (160 U. a. van 
If it be admitted, as argued upon appeal, that the law had been 
complied with barons the day upon which the Cochise Electric Rail-. 
road Company adopted the survey of its line of road, still it can not 
well be said that this circumstance furnishes any substantial grown 
for holding that the Arizona Southern Company has the better right. — 
It is well settled that the legislative power of a State or Territory 
has the right to preseribe the conditions upon which a foreign cor- 
poration. may engage in business, other than interstate commerce. 
within that jurisdiction, and inasmuch as at the time the right of the | 
Cochise Electric Railroad Company, by virtue of its incorporation — 
and its survey, attached to the line in question, the Arizona Southern: 
Company had not complied with the laws of the Territory, it had, 
so far as that jurisdiction is concerned, no corporate existence. The 
decision of the Supreme Court in the case of Washington and Idaho 
Railroad Company v. Coeur d’Alene Railway Company, supra, is, 
therefore, peculiarly apt. 
‘The ces appeaee: from 1 is affirmed. 


“Hucu i earauee OR Cues Cue 


Motion for review of departmental decision of March 29, 4909, 
87. L. D., 509, denied by First. Assistant Sa Pierce, uly 15; 
(1909. 


SANTA. Tenaea GRanr. 


Shieen for review of departmental decision of March 9, 1909, 37 
L. D., 480, denied by First Assistant Secretary Pierce, July 16, 1909. 


} 


TIMBER CUTTING—MINERAL LAND—CAL IFORNIS—ACT OF JUNE 3, 
1878. 


INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
 Generrat Lanp Orrticr, 
i 7 . | Washington, D. C., July 17, 1909. 
Tu Conranissr0NpR OF THE 4 | 
| -Generat Lanp Orricr. 


Sm: Under date of March 31, 1909, you asked the instructions of — 
. this Rie ee concerning the scope o an act relating to the re- 
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moval of timber from mineralized public lands, viz., the act of June . 
8, 1878 (20 Stat., 88). The practical question is: Does said act relate 
6 such lands situate in the State of California, or is it confined to 
the States and Territories expressly enumerated in the act itsel{— 
Colorado, Nevada, New Mexico, Arizona, Utah, Wyoming, Idaho, 
Montana, and the Dakotas? . 

Departmental construction heretofore has uniformly been ‘6 the 

effect that the expression “and all other mineral districts of the 
United States,” following the enumeration of States and Territories 
in said act, is sufficiently comprehensive to include ‘the States of 
California, Oregon and eee oe uctions, 29 L. D., 8493— 
» 24 L. D., 167.) * 
This construction is more favorable to the individual than that 
which has obtained in the United States courts for California and 
Oregon. (United States v. Smith, 11 Fed: Rep., 487; United States v. 
Benjamin, 21 Fed. Rep., 285.) In these cases the courts held that 
said act does not apply to Oregon (United States v. Smith). nor to 
California (United States v. Benjamin).. The courts were persuaded 
that another act of the same date (20 Stat., 89) defined the rights 
of residents of the Pacific coast states 1 in the removal of timber from 
the public domain. | 

Both cases were considered by the Department i in i previous in-. 
sie ae the last (29 L. D. , 849) peuig under date of December 14, 
1899. 

Since this date, nowevee a, Federal court Gua again had occasion to 
‘construe the act. In United States v. English e¢ al. (107 Fed. Rep., 
867). it was held, in effect, that “ other Fea districts of the United 
States,” does not enlarge the field of operation of the act, because 
Oregon (and the same is true of Washington and California) 1s not | 
“a9 mineral district.” | | 
The line of demarcation thus seein in considering. the terri- 
- torial operation of either act, was again eal in United States: v.° 
Price Trading Co. (109 Fed. Rep., 289). | | 

While the subject was not immediately adie by the Supreme 

Court in Northern Pacific Ry. Co. v. Lewis (162 U. S., 366), yet the 
-Janguage of Mr. Justice Peckham may not be without sionificance. 
In speaking of the act he said (p. 876): | : 


‘The government, ‘however, chose. to make some exceptions in favor of certain 


3 classes. of people to whom was given the. right to cut timber for certain pur- 
poses: Ist. They were to be. citizens of the United States. 2nd. Bona e de | 


residents of the State or Territory mentioned in the act. 

The construction by the courts, whenever the matter has iieen pre- 
sented, is more restrictive than that given by the Department. The © 
effect is a paradox. ‘The Department, holding to a more liberal con- 

struction recognizing in residents of California, Oregon and Wash- 
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ington the same rights that the act of June 3, 1878, expressly confers — 
upon residents of the other States and Territories therein named, may | 
nevertheless instigate suits or prosecutions for the cutting or removal 
of timber in the mineralized portions of those three States, which 
the Federal courts will sustain. | ' Z 
Without further consideration of the question in thesé, and without 
relation to whether the administrative or the judicial construction 
better expresses the legislative intent, it is now idle to insist upon an. 
interpretation which confers no defense to a prosecution before a 
Federal court. | | 
The instructions heretofore given are therefore vacated and with- 
drawn, and you will Haneetorth: so administer the act in question as to 
cde) from its purview any State or Territory not specifically . 
therein mentioned. , ey oo | 
Very respectfully, _ Frank Pierce, 
7 e First Assistant Secretary. 


“4 NORTHERN PACIFIC GRANT—J URISDICTION OF LAND DEPARTMENT— 


J VANS: RPSOLUTTON OF MAY Sl, 187 0. 


Hearn Vv, Norrmern Paciric Ry. Co. 


. While fis joint resolution. of May 31, 187 QO, fresidee that all lands ‘ieee 


granted to the Northern Pacific Railway Company which shall not be sold 
or disposed. of, of remain subject to mortgage, at the expiration of five 
_ years after the completion of the entire road, shall be subject to settle- | 
- ment and preemption, the land department is without authority, in the | 
absence of specific legislation, to authorize the salé or entry of any such | 
| lands. which have been earned by the company and are. still held by it. 
‘Where such lands have been patented to the company the jurisdiction of 
the land- department has terminated, and where earned but not patented it 
is the duty of that department to issue patents therefor, leaving for de- 
termination by the courts questions arising under said provision. 


First Assistant Secretary Pierce to the Connie of the General 


(O. L.) 7 Land Office, July 17, 1909. (8. W. W.) 


This case involves the construction of the joint resolution of May 


31, 1870 (16 Stat., 878), making a grant of lands to aid in the con- 


struction of that.portion of the Northern Pacific Railroad from 
Portland to a point on Puget Sound, and is brought before the De- 
partment by the appeal of Melvin Heath from your office decision of 
November 14, 1908, affirming the action of the eee and co 
wieeane his homestead application for lot 1, SE. + NE. 4 and E. 4 _ 
SE. 4, Sec. 5, T. 5 N., R. 3 E., Vancouver, Washineton, land diecice 7 
It appears that the lands involved herein are within the primary _ 
_ limits of the grant made by the joint resolution aforesaid on definite 
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| ieatien of Sapeaibe 29, 1882, and were listed by the company vie 
gust 6, 1895, per list- No. 56, but no patent appears to have been 
iscued, and when on May 11, 1908, Heath presented his homestead 
elon it was rejected by the register and receiver for the rea-_ 
son of conflict with the railroad company’s claim. 

In his appeal to your office the homestead applicant contended 
that the railway company was violating the terms of the grant made 
by the act of July 2, 1864 (13 Stat., 365), and the joint ‘resolution 

aforesaid in that more than five years had elapsed since the comple- 
tion of the road and the company was holding the land in violation 
of the express terms of the joint resolution which provided: 


That the Northern Pacific Railroad Company be, and is hereby authorized 
to issue its bonds to aid in the construction and equipment of its road, and to 
secure the same by mortgage on its property, and rights of property of all kinds 
and descriptions, real, personal and mixed, including its franchise as a corpora- 
tion; and, as proof and notice of its legal execution and effectual delivery, said 
mortgage shall be filed and recorded in the office of the Secretary of the Inte- 
rior; and also to locate and construct under the provisions and with the privi- 
lege, grants and duties provided for in its act-of incorporation, its main road . 
to some point on Puget Sound, via the Valley of the Columbia River, with the. 
right to locate and construct its branch from some convenient point on its main 
trunk line across the Cascade Mountains to Puget Sound. 
And that twenty-five miles of said main line between its western terminus 

and the city of Portland, in the State of Oregon, shall be completed by the . 
first day of January, Anno Domini Highteen Hundred and Seventy-two, and 
forty miles of the remaining portion thereof each year thereafter, until the 
whole shall be completed between said points: Provided, That all lands hereby 
granted to said Company, which shall not be sold or disposed of, or remain 
subject to the mortgage by this act authorized, at the expiration of five years 
after the completion of the entire road, shall be subject to settlement and pre- 
emption like all other lands, at a price to be paid to said company, not exceed- 
ing two dollars and: fifty cents per acre; and if the mortgage hereby authorized 
~ ghall.at any time be enforced by foreclosure or other legal proceedings, or the 
mortgaged lands. hereby granted, or any of them, be sold by the trustees to 
whom such mortgage may be executed, either at: its maturity, or for any 
failure or default of said company under the terms thereof, such lands shall be 
sold at public sale, at places within the States and Territories in which they - 
shall be situate, after not less than sixty days’ previous notice, in single sections 
or subdivisions thereof, to the highest and best bidder. | 


Your office decision holds that by reason of regular praeesdinas 
nad in the courts whereby all the property of the Northern Pacific 
Railroad Company, including the land grant, was sold to the North- 
ern Pacific Railway Company, ‘the lands granted to the company 
are no longer subject to the provision relied upon' by the appellant; 
and that moreover, whether such lands are subject to preemption or 
- not, there is no authority in the officers of the land department of 
the United States to accept payment for the lands or to allow Suiry 
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thereof, citing as authority the decision of the Department in the case. 
of Cooper e# al. ». Sioux City and Pacific Railroad Company (9: 
C. L..O., 217; 1 L. D., 348). 

The itera! facts concerning which there can fe no controver ‘sy 
may be briefly stated as follows: 

The original Northern Pacific Railroad Company Was eens by: 
the act of Congress of July 2, 1864, se ae and by the same act: cer- 
tain lands were granted to said company “ its successors and assigns ” 
(section 3) ; and for these lands patents were to be issued to said com-_ 
pany confirming the title as the lines should be completed i in sections .. 
of 25 miles (section 4). : .- 

By section 10 of the act. the : issue of mortgage or Gonchalcton: 
bonds was forbidden except upon the consent of Agi but by the 
joint resolution of March 1, 1869 (15 Stat., 346), Congress granted 


_ the company authority to issue bonds and secure the same. by mort- 


gage on its railroad and telephone lirie, and by the joint resolution of 
1870, aun authority was granted the company to mortgage its 
property “of all kinds and descriptions, hae personal and mixed, 
including its franchise as a corporation.” Bonds were thereafter 
issued secured by mortgage, which were foreclosed in 1875, on suit’ 
instituted by the trustees in the United States Circuit Court, Southern. 
District of New York. Under an amended decree rendered by. that 
Court August 6, 1875, all the property of the corporation including 
its franchises. (except lands which had at that time been patented or’ 
certified to the company and with which this case is not concerned) 
was ordered sold and was purchased by a committee of the bond 
holders who reorganized the company as the Northern Pacific Railroad 
‘Company under a statute of the State of New Y ork, and conveyed all. 
the property so purchased to the reorganized company. Thereafter 
other mortgages were issued from time to time and money raised with 
which the road was completed and put into operation. - 
In 1896 a second foreclosure sale took place under a decree of the © 
United States Circuit Court of the Eastern District of Wisconsin, — 
* whereby the. Northern Pacific Railway Company, a corporation 
organized under the laws of the State of Wisconsin, became the pur- 
chaser and has ever since claimed ownership of the entire road, 
including the lands and land grants. By the terms of the decree 
under which this sale was made the lands in the State of Washington 
which had been patented to or selected by the company were sold in 
| separate tracts, by specific description, while the lands not selected 
“including every possible right, title and interest of said railroad — 
company in and to any of the are within said State covered by any — 
grant to-said railroad company by the Congress of the United States 
and which may not be included in the sale under said decrees under 
the foregoing description of lands for which letters patent have — 
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issued to aaid wiread company and the right to receive lands for 


‘which letters patent have not issued but have been selected by and 
certified to said company,” were sold as one parcel. | 

The land involved in this case was surveyed ‘in April, 1894, as 
shown by the township plat approved October 10, 1894, and the con- 
struction of that part of the road coterminous therewith was Re 
_ by the President on October 4,18838. 
' Counsel for appellant have submitted elaborate arguments in sup- 
port of their contention which they claim are applicable not. only to — 


-. this case but to many others similarly situated and now pending be- » 


fore the Department, which arguments may be summarized as fol- 
lows: that the Northern Pacific Railway Company 1s not only the 
successor of the Northern Pacific Railroad Company but it is in fact 
the latter company by a new name; that by the purchase under the 
foreclosure of 1875 the New York company acquired no title to any. 
lands in the State of Washington, but merely the right to earn such 
lands by complying with the requirements of the laws of ‘Congress 


’ making grants, and thus the New York company took the: lands to 


_ be thereafter acquired, subject. to all. the conditions specified in the 

laws; that the sales made under the foreclosure proceedings were not — 

in accerdanes with the provisions of the joint resolution of 1870 in 

{hat the lands were not sold at different places in the State and “in 
single sections or subdivisions thereof;” that the mor tgage executed 
in 1870 exhausted the right of the company conferred by the joint 
resolution to mortgage the. lands and consequently all subsequent 
- mortgages were invalid; that more than five years having elapsed 


since the completion of ‘the road and the land involved herein not . 


having been sold or disposed of by the company is subject to pre- 
emption; and that the land department of the United States has au- ~ 
thority without additional legislation to issue regulations providing 
for the entry under the homestead laws of the lands now remaining | 
~ unsold upon the condition of payment for the same at $2.50 per — 
acre, which the Government should 1 in turn pay over to the Pallwey: i 
company. | i 
This Department i is thus asked to determine the effect of the legal 
. proceedings had in the United States Circuit Court for the Southern’ 
District of New York whereby the mortgage of 1870 was foreclosed 
and whether the execution of that mortgage exhausted the right to 
mortgage. which was granted by Congress; to determine the right 
acquired and the obligations assumed by the reorganized Northern 
Pacific Railroad Company under the New York statute; to de- 
termine the validity of the mortgages issued by the reorganized _ 


ee company and the legality of the proceedings had in the. United States _ 


Court for the Eastern District of Wisconsin for the foreclosure of 
such monies Pe and the of the sale had 1 in pursuance thereof. 
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Upon the assumption that the Department will reach the eouciaen | 
that the Northern Pacific Railway Company is actually but a new 
_ name for the original corporation created by the act of Congress of 

1864, and thus, while entitled to all the. benefits and’ privileges | 
| granted by the oe is also under all the obligations imposed thereby, — 
the appellant asks that regulations be issued providing for the entry — 
of all lands found by the Department to have been earned by the 


- railway company and of which it has made no sale or other disposi-. 


tion. | 
In support of these “enteanons ae for. ential rely upon the, 
decision of Secretary Schurz rendered July 23, 1878 (5 C. L. O., 69), 
in the case of Nelson Dudymott, construing i somewhat similar : 
provisions of the act-of July 1, 1862 (12 Stat:, 489), making a grant to 
the Leavenworth, Pawnee ad Western Railroad Company, and 
claim that a titer decision of Secretary Teller in the case of Cooper — 
et al. v. Sioux City and Pacific Railroad Company,. supra, did not 
_ properly construe the decision of the Supreme Court in the case of 


7 ‘Platt ». The Union Pacific Railway Company (99 U.S., 48). bv 
~ “It is true that the Secretary’s decision in the Dudymott case held . _ 


that ‘under the third section of the act of July 1, 1862, supra, any of — 


the lands donated to the Kansas Pacific Railroad Company, not sold | 


by said company within three years from the completion of said 


road, should be sold by the General Land Office to actual settlers. 


- under the preemption laws at $1.25 per acre, the money to be paid — 
- to the company. But after the decision of the Supreme Court’in the 


case of Platt v. Union Pacific Railroad Company, supra, the Depart-. 


inerit’s decision in the Cooper case was rendered, in effect overruling 
the Dudymott case. It thus appears that the latest decision of the 


| Department upon this subject is adverse to appellant's. contentions, 


but, in view of the earnestness with which the matter is again pre- 
sented, the Department has carefully considered all the questions in- _ 


volved, realizing the importance of the same and the possible immense . _ 7 


; value of the property involved. | 
- There seems to be much force in appellant’s. contention that the 
foreclosure sale under the proceedings had in New York in 1875, 
whereby the railroad and its franchises, including the right to earn — 
lands granted by Congress, did not amount to the disposal of the 
land within the meaning of the joint resolution of 1870, because in — 
that case the Court specifically held that it was an impossibility: to 
_. sell lands earned by the company which had not been surveyed and — 


~~ that lands which had been surveyed but not certified to the company | 


could not be sold, because the claim or interest of the company in or. 
to such lands had not been ascertained so as to determine what parcel 


or parcels thereof might inure to the company under’ the conditions _ 


and provisions of the charter. (Bee 2 25 Opinions | of the Attorney - 
3098—voL 38—09-—6 : 
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General, 401, 405.) But it does not necessarily follow that the sub- 
sequent. sale under the foreclosure proceedings in Wisconsin also — 


failed to operate as a disposal of the lands within the meaning of the - 


joint resolution, because under those proceedings all the lands which 
had been: patented to or selected by the company were orderéd to: 
be sold in the manner prescribed by the terms of the joint resolution, 
and evidence has been submitted on behalf of the company showing _ 
that the land involved herein was sold in accordance with the decree. 
However, whatever may have been the effect of the various mort- _ 
gages and the legal proceedings and sales resulting therefrom, and 
_ whatever may have been the effect: of the failure an the Government | 
to survey the lands promptly and its interference to that extent with 
. the sale of the lands by the company, and whatever may have been. 
the effect of such additional legislation as the act of July 1, 1898 
(30 Stat:, 597, 620), whereby‘ the company’s right to dispose o its 
lands was further curtailed (Humbird v. Avery, 195 U. S., 480), it 
is obvious that this Department may not, in the absence of specific 
_ legislation, authorize the sale or entry of lands which are admitted - 
to have been earned by the company and to which under the plain - 
letter of the law it is the duty of the Department. Lg issue confirm- 
atory patents. . 
_. Lands granted by Congress to aid in the construction of talpoads | 
do not revert after condition broken until a forfeiture has been as- 
serted by the United States either through judicial proceedings insti- 
tuted under authority of law for that purpose or through some - 
legislative action legally equivalent :to a judgment of office found at 
common law (St. Louis, Iron Mt. -& Southern Railway Company V. 
McGee, 115 U. S., 469, and cases cited). See also Byhee v.. Oregon 
~C. R. Co., 189 U. S., 663: and U. §: v. S. P. B. R. Co., 146 U. S., 570. 
True,. appellant. dain that no forfeiture results from a, breach of 
‘condition such as is alleged in this case and that none is: sought. 
At the same time, however, the action desired, if taken, would be 


tantamount to a forfeiture of at least a portion of the grant, as it — 


is well known that the market value of the better class of lands. far — 

exceeds the sum which the appellant offers in payment. | 
. The land department of the United States was constituted by Con- 
gress a tribunal with special jurisdiction to determine the questions 
arising. in connection with the administration of the laws providing 


for the. disposition of the public domain and within its scope that 
_ ‘jurisdiction is exclusive. See U.S. v. Schurz, 102 U.S., 878; River- - 


side. Oil Co. v.. Hitchcock, 190 U. S., 316. Like courts or other “tri- 
bunals having only: special faved cuiok. the land department may. 
assume to: act..onlyiwhere by- specific enactment or plain inference ~ 
therefrom: thé lawmaking power has granted’ authority. In the 
numerous arid ivaried proceedings providing for the acquisition of 
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title to the abl 1¢ lands 3 many ee are presented which must be 
determined by this Department and, while there is ample authority | 


for the adjudication of questions so presented, such authority ends 


with the passing of the title either upon the issue of patent or by 
other action equivalent. thereto. Michigan Land and Lumber Com- 
- pany v. Rust, 168 U. S., 589, and cases cited. 2 
Where a equitable tile has been earned, as is the case here, it | 
is the duty of the land department to issue the patent, which is but 
the confirmation of the title granted by the statutes, and leave to the 
courts the determination of any questions which may arise as to the 
effect of alleged nonperformance of conditions subsequent. If, as 
contended by appellant, the joint resolution of 1870 intended that all 
lands granted thereby to the railroad company which remained un- 
sold five years after the completion of the entire road were to be 
subject to preemption through the land department of the United 
_ States, the legislation entirely failed to make provision for carrying 
such intention into effect; no officer is designated to receive the — 
money; no provisiori made for providing for the same; no means 
- provided for ascertaining whether the company has eld: the land, 
and-no authority whatever granted for. issuing to the PEPeBier: evl- 
dence of his purchase. | | 
Moreover, the main purpose of the grant made by the joint reso- 
lution was the construction of the road from Portland to some point | 


~. on Puget Sound and, if Congress also intended by the proviso under 


consideration that the land remaining unsold five years after the — 
completion of the road should be subject to preemption to the end — 


that the country might be rapidly developed, such latter intention 


was surely secondary to the main purpose of the grant and if not 
compatible therewith must yield to such main purpose, and, if neces- 
sary, fail entirely. See Platt ». Union Pacific Railroad Company. 
Congress evidently supposed that within five years after the com- . 
_ pletion of the road all of the lands. granted would be surveyed and the 
entire matter finally settled, while in fact such has not been the case. 
The road was completed tou later than June 10, 1888, and even at the 
_ present time the grant has not been finally adjusted and all of the 
lands have not been surveyed. It is too obvious for argument that’ 
the failure of the Government to survey the lands has seriously inter- 
fered with the company’s ability to finally dispose of the same to 
- advantage because, while it might have been entirely feasible to raise 


money upon mortgaging the inchoate, indefinite claim to lands gen- - 


erally, it would be wholly imoract cable to sell such lands and receive 

: therefor anything like the actual. market value of the lands them- ~ 

selves.. | | 

| As indicated above, this Department ne ee to jane all | 
Z questions ee in the various acts of Congress which provide for 
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the disposition of the public ade but when that end has oe 
~ achieved the jurisdiction of this.Department ceases. Applying that 


principle to this case it may be stated that the Department found it 


necessary to determine whether or not the Northern Pacific Railway 
Company was tle successor of the Northern Pacific Railroad Com- 


pany, because that had to be determined in order that the Govern- 


ment might fulfill its part of the contract and issue confirmatory 


patents for the lands granted to the corporation entitled thereto. To | 


that extent therefore the effect of the various legal proceedings was 
determined by this Department. and it 1s not believed that the Depart- 


ment is required or authorized to adjudicate the matter further, but 


that the questions raised by the appellants in this case are ach as 


only the proper judicial tribunals of the country should attempt to 


adjudicate. 


Moreover, the pr eemption law which was in existence at the date 2 


of the erant to this company was repealed by the act of March 3, 


1891 (26 Stat., 1097). Appellant claims that the term as used in the | 


= repealing statute applied only to the technical preemption act of 1841 


and cites decisions of the Department where the term “ preemption” - 


has been held to. have a much broader meaning than that applied to it 
in connection with the act of 1841. 

- In answer to this it is sufficient to state that by section 4 of the act 
of March 3, 1891, supra, not only was the preemption law of 1841 


repealed but all other laws allowing preemptions of the public lands | | 


- of the United States were repealed. See the decision of the Court 
of Appeals of the District of Columbia in the case of the Menasha 


_Woodenware Company, assignee of William Gribble (37 L. D., 564). 
From what has been stated the Department i is clearly of the pion 


that it should not attempt to issue regulations providing for the entry 
under any of the public land laws of lands. which have been earned 
by the railway company, and -your ollice decision is accordingly 


| affirmed. 





‘ISOLATED TRACT—CITIZENSHIP—SECTION 24.55, EV ISED STATUTES, 


ANDREW RAFSHOL. 


‘One who fae declared his intention to become al citizen of the United States . 
may, if otherwise qualified, purchase an isolated tract aatee mee (2456 ae 


of the Revised Statutes. 
| Directions given for the amendment of paragraphs 2 and 10 of the circular of 
December 27, 1907, and parece 17 and 25 of the circular of October 


28, 1908. ; é 


First Assistant a Pierce to the Oi catones of the Gonetal : 


(0. L) ; «Land Office, July 28, 1909. 5 eect T.) 


Andrew Rafshol has appealed from your office decision of April 


e 


. 3, 1909, holding for cancellation his cash entry No, 01311, made Sep- : 


« 
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tember 91, 1908, for the SW. i SW. 4, Sec. 11, T. 157 N, R. 102 W., 
Sth P. M. , Williston, North Dakota, land district. Rafshol. had ap- 
plied for the offering of said tract at public sale under the isolated. 
tract law, which oe was authorized Py your letter of PeOEUary, 


20, 1908. 


"With die papers in the case is a sortie copy. of Rafshol’s decla-' 
ration of intention to become a citizen of the United States, dated 
. June 1, 1905. No evidence of final. naturalization was. furnished, — 
and therefore you held the entry for cancellation under section 10 of 
the circular of December 27, 1907. (86 L. D., 216). | 

| Appellant contends that at the time the offering’ was authorized 
_the rules of the Department did not require to be. furnished final 
certificate of naturalization, and that the holding of your office is 
contrary to United States laws: ‘governing such cases, Jt is true that 
the regulations existing do not require of an applicant any evidence 
of citizenship, but section 10 of the circular above cited requires such 
evidence of the purchaser, and the regulation’ was in force at the 
time the applicant. herein made his application and also at the time 
of the purchase, 

_ The entry in question was made under section 2455, Revised Stat- | 
utes, as amended by the act of June 27, 1906 Stat, eu which 
. provides as follows: . | 
It shail be lawful for ‘the Commissioner of the General Land Office to order 


into market and sell at public auction at the land office of the district in which 
the land is situated, for not less than $1.25 per acre, any isolated or disconnected 


_ tract or parcel of the public domain not exceeding one quarter section which, in | | 


‘his judgment, it would be proper to expose for sale after at least thirty days 
notice by the land officers of the district in. which such Jand. may be situated: 
Provided, That this act shall not defeat any vested right which has already 
attached under any pending entry: or location. 

The said act is silent. as to the qualifications which must be shown 
_by a purchaser. The matter of offering is within the discretion of 
the Commissioner, and the disposal of Tani under said act is gov- 
erned by departmental regulations. 

A person who has declared his intention to become a citizen may | 
purchase public land under the mineral law, the timber and stone — 
law,,or the commutation provision of the homestead law. In fact, 
the greater portion of the public domain has been disposed of under 
former and present laws without requiring of entrymen evidence of 
full citizenship. It does not appear that public policy requires a 
greater restriction in the matter of isolated tract sales. If no further 
objection 1 is found you will pass the entry of Rafshol to patent. 

It is further directed that you prepare for my approval instructions 
to the local officers amending section 2 of the circular of. December nag 
1907 (36 L. D., 216), so as to require an applicant thereunder to show © 
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by affidavit that he is a citizen, or has declared his intention to be- 
come such, and also amending section: 10 of said circular so as to 
require of the purchaser thereunder evidence of citizenship, or evi- 
dence that he has declared his intention to become a citizen. Circular 
of October 28, 1908 (37 L. D., 225), sections 17 and 25 relating to’ 
‘the sale of isolated tracts In eras portions of the State of Nebraska, 
should likewise be amended. | 
This change of practice requires reversal of your decision. 


COAL LANDS IN ALASKA-CONSOLIDATION OF CLAIMS. 
OPINION. 


he benefits of the ‘act of May 28, 1908, authorizing iis eeasonaacion: of err 
or locations of-coal lands in Alaska, cau be shared only by persons who 
made such locations in good faith—that is, honestly and lawfully—prior to 
November 16, 1906, in their own interests individually, without fraud, col- 
lusion, or deceit, or any purpose to violate any provision of the law. 

Tf certain agreements or arrangements named,. for transferring entries to a 
company or corporation, were. entered into by locators of coal lands in: 
Alaska after they had made their locations in good faith and in their own 
interest alone, such locations may, under the provisions of the act of May 
28, 1908, lawfully pass to entry and patent in accordance with the terms 
of said act; but if these agreements or arrangements were entered into 
prior. to such locations being made, the locations do not come within the | 
provisions of the act and can not be lawfully passed to entry and patent. 


‘DeparTMENT or JUSTICE, 
June 12, 1909. 

Sir: I have the honor to acknowledge. the receipt of your letter 
dated May 26, 1909, requesting my opinion on certain questions aris- 
ing in your Depasunent 4 In the administration of the coal-land laws 
in Alaska. — 

The general coal-land law is embraced in sections 9347 to 9359, 
inclusive, of the Revised Statutes. By the act of June 6, 1900 (31 
Stat., 658), this law was extended to the district of Alaska. No loca- 
tions or entries of coal land could be made under this legislation, how- 
ever, as under said law entries must be made by “ legal subdivisions,” | 
and the public surveys had not been éxtended over Alaska. Conse- 
quently, the act of April 28,1904 (33 Stat., 525), amending the act 
of June 6, 1900, was passed, providing for locations upon and entries 
of unsurveyed coal lands in Alaska. The procedure under. said act. 
was similar to that prescribed by sections 2348, 2349, and 2350, Re- 
vised Statutes, for securing a preferential right t6 enter surveyed coal 
lands. Section 1 of said act provides that qualified persons or asso- 
ciations— | 


‘who shall have opened or improved a coal mine or coal mines on any of the 
uusurveyed public lands of the United States in the district of aes may 
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. locate the lands upon which such mine or. mines are situated, in: rectangular 


. _tracts ... And all such locators shall, within one year from. the passage of” 


. this act, or within one year from making such location, file for record in the - 
recording district, and with the register and receiver of the land district in 
which the lands are located or situated, a notice containing the name or names 
of the locator or locators, the date of the location, the description of. the lands 
located, and a reference to such natural objects or permanene monuments as _ 
will readily identify the same. a 


Section’2 prescribes the terms ad conditions upon which ecatens 
may receive patents for the lands located by them, at any time within 
_ three years from the uate of the nung the notice of eee provided 
for in section 1. : 

Section 3 prescribes a “method of settling all contests over conflict- 
_ Ing claims to such lands, and section 4 provides: - 

That all the provisions of the coal-land laws of the United States not in 


: conflict with the provisions of this act shall continue and be in full force in the 
district of Alaska. ; : 


Under this legislation the ardinacy: cash coal a wrouided for 


by section 2347, Revised Statutes, could not be made, because the _ 


-Jands had not. been. se oor coal entries in Alaska could be made 
only by securing the ‘ ‘ preferential right e provided for by section 
2348, Revised Statutes, by opening and improving one or more coal 
mines on the land sought. Under section 2349, Revised Statutes, 
claimants were required to file their declaratory statements with the 
register of the proper land office within sixty days after taking ac-_ 
* tual possession of and commencing improvements on the land; under 
the act of April 28, 1904, locators were given one year “ from making 
such location ” wanis which to file notices of their claims, which 
notices must be filed both in the proper recording district. and with | 
the register and receiver of the proper land office.. Under the act of 
1904 locators were required to have their claims surveyed i in a desig- 
nated manner, which, of course, was not required under the general 
coal-land law. Under section 2350, Revised Statutes, claimants were © 
7 required to make their applications for patent, submit their proofs, 
_and pay for the land within one year from the date of the filing of 
their declaratory statements. Under the act of 1904 claimants in | 
Alaska were allowed three years from the date of their notices in 
which to have their surveys made, apply for parents make their 
proofs, and pay for the land. : 4 
~ You state that a large number of iseatiens of, and applications 
for, coal lands were made in Alaska under the act of April 28, 1904. . 
Charges were made by special agents of your Department that in 
many instances locators of, and applicants for, said lands, entered 
into agreements, prior to entry, in violation of the provisions of the 
coal-land laws. November 12, 1906, an order was made withdraw- 
ing all lands in Alaska from entry, location, or filing under the — 
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—coal-land laws. May 16, 1907, your predecessor issued instructions — 
to the register and receiver of the land office at Juneau, Alaska (385 
L. D., 572), providing, 1 in paragraph 2, that all qualified persons or 
jecouton ‘who had within one year prior to November 12, 1906, 
in good faith, made legal and valid locations under the act of April 
25, 1904, may file notices of such locations; ” and providing, in para~ 
graph 4, that such persons— : 


- who may have in good faith legally filed valid notices of focwtion under ‘He 

. act of April 28,1904, prior to November 12, 1906, and the bona fide qualified 
assignees’ of such persons, may make entry and obtain patent under such 

notice within the time and in the manner prescribed by statute, if they pave 
not. abandoned their » right. to do so. ; 


Section 1 of the act of May 28, 1908 (35 Stat., 424), coven: : 


That all persons, their heirs or assigns, who have in good faith, personally — 
or by an attorney in fact made locations of coal land in the Territory of Alaska 
in their own interest, prior to November twelfth, nineteen hundred and six, 
or in accordance with circular of instructions issued by the Secretary of the 
Interior May sixtéenth, nineteen hundred and seven, may consolidate their 
said claims or locations by including in a single claim, location, or purchase not 
to exceed two thousand five hundred: and sixty acres of contiguous lands, not 
exceeding in length twice. the width of the tract thus consolidated, and for | 

this purpose such persons, their heirs or assigns, may form associations of — 
corporations who may perfect entry of and acquire title to such lands in ac- 
cordance with the other provisions of law under which said locations were 
originally made: Provided, That no corporation shall be permitted to con- — 
solidate its claim under this act unless seventy-five per centum of its stock 
-ghall be held by persons qualified to enter coal lands in Alaska. _ 


You. request my opinion whether entries may be completed and - 
patents issued under said act of May 28, 1908, upon locations made 
prior to November 12, 1906, in cases where some one of the following 
irregular or illegal apreements or conditions existed. May 28, 1908: 


1, A verbal or written agr eement between two or more entrymen, made prior 
to the initiation of the entry, that upon payment for the land and issuance of a 
cash certificate, the entries should be transferred to a single company or cor- 
poration, and the different entrymen to accept stock in Said corporations in pay~ 
ment for the land. 

- 2 A contract conveying said lands to a company or corporation, in which” 
the entryman had or expected: to receive stock in-payment for the lands. . 
2. Entries made under an agreement to convey, and conveyance made to a. 
company or corporation, which’ company or corporation now offers to make cash 
entry under the act of May 28, 1908, by consolidating the said claims or locations 

so made. | 

4. A verbal agreement by two or more entrymen made prior to the initiation | 
of the entry, that upon issuance of patent the entries would be consolidated and 
mined at the joint expense of each claimant, share and share alilxe. 


The consummation of any of the agreements or contracts mentioned 


in the first three of the above-quoted paragraphs would have vested 
| in one association or corporation the title to the lands embraced in 
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- several sires. a dene eaintor ‘of section 2350, Bevued Statutes, 
which provides that “the three preceding sections shall be held to 
authorize only one entry by the same person or association of per- — 


sons.” (United States v. Keitel, 211 U. S., 370, 387-391; United 


States v. Trinidad Coal Co., 137 W285: 160.) The agreement de- 
scribed in the fourth paragraph is identical with the one involved in 
the case of United States v. Portland Coal and Coke Co., decided by © 


the United States circuit court for the western district of Washing- 


~ ton, October 5, 1908. In that case J udge Hanford said: 


«if the scheine was not unlawful, each member of the combination would have 
~ a legal right to compel his fellow-members to hold each and every tract for the 
benefit of all, and to have an accounting of all profits derived from mining 
operations on each and every tract, although the legal title might be retained 


by the individual members in severalty. So that the object. of the combination ~ 7 


was to acquire coal land in excess of 820 acres for an association, ‘although the 


. law fixes the maximum quantity of 320 acres. 


In United States v. Trinidad Coal Co. (upra, p. 167 ), the ¢ Supreme 
Court applied the following test: | 

If the facts admitted ‘by the demurrer had been set ‘out in ihe papers filed in 
_ the land office, the patent sought MO: be canceled eould not nave been issued with- 
out violating the statute. ; a a ou 

Likewise, if the facts in reference to any of the above-r ecited agree- 
ments and contracts had been set out in their proof papers when the 
locators came to make entry of their lands, patents could not have 
issued, prior to the act of May 28, 1908, without violating the law. 


. If these facts were set out in ent papers now, could patents law- _ 


fully issue under'the provisions of the act of May 28,1908? 

Certain well-settled rules of statutory sanstruchion are applicable 
to the questions thus presented. A legislative act is to be interpreted 
according to the intention of the legislation apparent: on its face. _ 
| (United States v. Fisher, 109 U. S., 145.) “The intent of the law- _ 
maker is the law.” (Jones v. Guaranty, etc., Co., 101 U. S., 626.) — 
“The meaning of the legislature constitutes the law.” | (Raymond Vv. 


- Thomas, 91 U. S.,715.) “The primary and general rule of statutory 


construction is that the intent of the lawmaker is to be found in the . 
language that he has used. He is presumed to know the meaning of | 
words and the rules of grammar.” (United States v. Goldenberg, 


168 U. S., 102.) “The legal presumption is that’ the legislative body 


| expressed its intention, that it intended what it expressed, and that 


it intended nothing more.” (Johnson v. Southern Pacific Co, 117 


Fed. Rep., 465.) “ =a a law is expressed in plain and aia 
biguous terms, whether those terms are general or limited, the legis- 
lature should be intended to mean what they have py expressed, 

and consequently no room is left for construction.” (Lake County 
v. Rollins, 180 U. S., 670.) “ Indeed, a cases are so numerous in © 
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this court to the effect that the province of construction lies wholly 

within the domain of ambiguity that an extended review of them is 
quite unnecessary.” (Hamilton v. Rathbone, 175 U. S., 421.) . 

Under these rules there is little room for the construction of sec- 


| ce 1 of the act of May 28, 1908. It is therein.“ expressed in plain 


and unambiguous terms ” that all persons, their heirs or assigns, who | 
have in good faith made locations of coal lands in Alaska, in their 
' own interest prior to November 16, 1906, or in accordance with the 
circular issued by your predecessor May 16, 1907, may consolidate 
their ‘claims or locations by including in a single claim, location, or _ 
purchase not to exceed 2,560 acres. And in order to promote such . 


consolidation the statute permits the formation of associations or _ 


corporations with the requirement that at least 75 per cent of the 
stock of such corporations must be held by persons qualified to enter — 
coal lands in Alaska. The operation of said act is clearly limited to. 
locations made prior to November 16, 1906, the date of the with- 
drawal order above mentioned. It is also clear that its benefits can — 
be shared only by those persons who made coal land locations i in good 
_ faith and in their own interest prior to said date. 
Thea - elementary rule of construction that such words and 
sti eee as “ made locations,” “in good faith,” “ claims,” “ purchase,” 
and “ entry ” are used in their technical sense if they (ree acquired 
one, and in their popular sense, if they have not. (Endlich on Inter- 
pretation of Statutes, sec. 2.). Under the:coal-land lav, ‘ ‘ location,” 
“ claim,” “ purchase,” and “entry ” have acquired well- defined mean- 
: ings, (McKibben v. Gable, 34 L. D., 178.) A location is made by 
- going upon coal land, opening and developing one or more coal mines 
thereon, and taking possession of the land. The locator’s “ claim ” is 
thus initiated. It may be preserved by giving the notice required by 
law. The “purchase” and “entry” are made at the time of final 
_ proof and payment, which, in Alaska, may be ‘four years” after the 
_ location is made. 
The phrase “in good faith,” as it is used in the law, avalos means 
honestly, without fraud, collusion, or deceit. (Docter v. Furch, 91 
. Wis., 464.) “-Good faith ” means honest, lawful intent. (Grouch Vv. 
Tit Nat. Bank, 156 l., 342.) Good ati is the opposite of fraud 
and of bad faith. (McConnel ». Street, 17 IIL, 254.) ‘Therefore, in 
_ order to come within the terms of this statute, any given coal land 
location in Alaska must have been made honestly and lawfully by the | 
. locator prior to November 16, 1906, in his own interest alone, without 
fraud, collusion, or deceit, or any purpose to Violate any provision of 
the Jaw. | a 
Recourse may be had to the reports of committees of either House 
of the Congress 1 in order. to determine the purpose of the Congress | in 


DECISIONS RELATING ‘TO THE PUBLIC LANDS. so). 


| enacting the law reported ipon. ee v. United States, 194. U. Dae * 
495; Holy Trinity Church v. United States, 143 U. S., 464.) The = 
history of the times, the condition of the country, and the circum- 
stances surrounding the enactment of a law should be considered in 
construing - it. (Shaw v. Kellogg, 170 U. S., 881;. Mobile and Ohio | 
R. R. v, Tennessee, 153 U. S., 502; United States v. Denver, etc., 
BR. Co., 150 U.S., 14.) The act of May 28, 1908, originated as S. 6805. 
In House foper No. 1578, Sixtieth Congresa first session, the House © 
“Committee on the Public ‘Lands, + in reporting on this bill, went into 
the history. and conditions of coal-land locations in Alaska. Among 
other things this report Says: Pe ; a 
The object.of this bill is to enable coal locators in the District of Alaska to 
consolidate their holdings in such a way as to make possible the deve cement 
of the coal fields in that region, 
Furthermore, many of the men who’ made the original coal locations in 
Alaska were hardy prospectors, who were willing to undergo the hardships 
and difficulties surrounding prospecting in that region, but many of whom found 
it difficult to raise the funds for the expense of survey required of each 160-acre 
tract and the cost of the payment of $10 an acre on the land. 
. In order to meet these expenditures it would be necessary for them to make 
arrangements to secure the funds necessary for survey and payment, and there 
. has been some question as to whether under the presenit construction OF: ‘the 
. coal-land law this could be done. | —— - 
nite ee * ee 2 * 
The legislation proposed will enable the pioneers who discovered and pros- 
pected these fields to realize upon their claims and will make possible a much- 
; needed development in the Alaska field. . 
In this report, as well as in Senate report No. 655, on this bill, refer- — 
ence is made to the House report on H. R. 19421, on which extensive 
learings were had. From these documents it is evident that the Con-. 
gress had full knowledge of the existence of the several “ irregular or 
illegal agreements or conditions ” mentioned in your letter, then ex- 
isting in Alaska, and that it was the intent of this legislation to per- . 
mit such locations to proceed to entry and patent upon the terms 
and conditions prescribed in said act. Said act being remedial and 
curative in nature, it should be construed liberally so as to afford . 
all the relief which the language of the act indicates that the Con- 
gress intended to grant. ee OP ania 169 ‘U. es 360, and. 
authorities cited.) | 
In view of the above eondgeraaon: I am of the opinion that, if 
the agreements or arrangements mentioned in your letter were en- 
tered into by locators of coal lands in Alaska after they had made 
their locations in good faith and in their own interest alone, such 
locations may, under the provisions of the act of May 28, 1908, law- - 
fully pass to entry and patent in accordance with the terms of said 
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act. On the other hand, I am of the opinion that, if such agreements — 
or arrangements were entered into prior to such locations being made, 
- such locations do not come within the provisions of said act and can - 
not be lawfully passed to entry and patent. : > 
_ Very respectfully, = 3 » , 
a oe Grorce W. WickErsHam. 
'. The Secrrrary or tHe INTERIOR. ~ | 7 


el 


UNITED STATES LAWS RELATING TO TOWN SITES, PARKS, AND _ 
_ CEMETERIES. | oe 


_ DEPARTMENT OF THE INTERIOR, 
a 4 . GENERAL LAND OFFICE, 
Washington, D. C., August 7, 1909. 


— CountTy-SEAT TOWNSITEs, — 


Sc. 2286. There shall be granted to the several counties or par- 

— ishes of each State and Territory, where there are public lands, at the 
minimum price for which public lands of the United States are sold, 
the right of preemption to one quarter section of land, in each of the 
counties or parishes, in trust for such counties or parishes, respectively, | 
- for the establishment of seats of. justice therein; but the proceeds of 
the sale ofeach of such quarter sections shali be appropriated for the 
purpose of erecting public buildings in the county or parish for which . 
it is located, after deducting therefrom the amount originally paid for 
the same. And the seat of justice for such counties or parishes, 

- respectively, shall be fixed previously to a sale of the adjoming lands 
within the county or parish for which the same is located. 


Act approved May 26, 1824 (4 Stat., 50, sec. 1)... 





Townsires ResERVED By PRESIDENT. - 


SEc. 2380. The President is authorized to reserve from the public 
lands, whether surveyed or unsurveyed, town sites on the shores of 
harbors, at the junction of rivers, important portages, or any natural. 
or prospective centers of population. __ : - 
ie EC. 2381. When, in the opmion of the President, the public 
interests require it, it shall be the duty of the Secretary of the Interior 
to cause any of such reservations, or part thereof, to be surveyed into 
urban or suburban lots of suitable size, and to fix by appraisement of 
disinterested persons their cash value, and to offer the same for sale — 
at public outcry to the highest bidder, and thence afterward to be held 
subject to sale at. private entry according to such regulations as the - 
Secretary of the Interior may prescribe; but no lot shall be disposed 
of at public sale or private entry for less than the appraised value 
thereof. And all such sales shail be conducted by the register and — 
‘receiver of the land office in the district in which the reservations may _ 
be situated, in accordance with the instructions of the Commissioner 
of the General Land Office. . a oa | 


Act approved March 3, 1863 (12 Stat., 754). 
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‘Townstres Prarrep By OccUPANTS. — 


. Src. 2382. In any case in which parties have already founded, or _ 
may hereafter desire to found, a city or town on the public lands, it 
_ may be lawful for them to cause to be filed with the recorder.for the 
county in which the same is situated, a plat thereof, for not exceed- 
..ing-six hundred and forty acres, describing its exterior boundaries 
according to the lines of the public surveys, where such surveys have 
been executed; also giving the name of such city or town, and exhibit- 
ing the streets, squares, blocks, lots, and alleys, the size of the same, 
with measurements and area of each municipal subdivision, the Jots in 
which shall each not exceed four thousand two hundred square feet, 
with a statement of the extent and general character of the improve- 
ments; such map and statement to be verified under oath by the party 
acting for and in behalf of the persons proposing to establish such 
city or town; and within one month after such filing there shall be 
transmitted to the General Land-Office a verified transcript of such 
- map.and statement, accompanied by the testimony of two witnesses 

.that such city or town has been established in good faith, and when 

- the premises are within the limits of an organized land district, a sim- — 


ilar map and statement: shall be filed with the register and receiver, _ 


~ and at any time after the filing of such map, statement, and testimony 
in the General Land-Office it may be lawful for the President to cause — 


- the lots embraced within the limits of such city or town to be offered 


at public sale to the highest bidder, subject to a minimum of ten.dol-— 
lars for each lot; and such lots as may not. be disposed of at public 
sale shall thereafter be liable to private entry at such minimum, or at. 
such reasonable increase or -diminution thereafter as the Secretary of 
the Interior may order from time to time, after at least three months’ 
notice, in view of the increase or decrease in the value of the municipal 
property. But any actual settler upon any one lot, as above provided, © 
and upon any additional lot in which he may have substantial improve- 
ments shall be entitled to prove up and purchase the same. as a‘ pre- — 
emption, at such minimum, at any time before the day fixed for the 
public sale. ar a ee a, 6 a 
- Suc. 2383. When such cities or towns are established upon unsur- _ 
veyed lands, it may be lawful, after the extension thereto of the public 
surveys, to adjust the extension limits of the premises according to’ 
those lines, where it can be done without interference with rights 
- which may be vested by sale; and patents for all lots so disposed of.” 
at public or private sale shall issue as in ordinary cases. 
EC, 2384. Jf within twelve months from the establishment of a city | 
or town on the public domain, the parties interested refuse or fail to 
file in the General Land-Office a transcript map, with the statement 
and testimony called for by the provisions of section twenty-three 


hundred and eighty-two, it may be Jawful for the Secretary of the 


Interior to cause a survey and plat to be made of such city or town, 
and thereafter the lots in the same shall be disposed of as required by 


such provisions, with this exception, that they shall each be at an ; 


increase of fifty per centum on the minimum of ten dollars per lot. 

_. Act approved July 1, 1864 (13 Stat., 348, secs. 2, 3, and 4). 

_ Sec. 2385. In the case of any city or town, in which the lots may 
be variant’ as. to size from the limitation fixed in section twenty- 
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three hundred and eighty-two, and in which, the lots and buildings, 
aS municipal improvements, cover an area greater than six hundred . 
and forty acres, such variance as to size of lots or excess in area shall — 
prove no bar to such city or town claim under the provisions of that 
section; but the minimum price of each lot-in such. city or town, 
_ which may contain a greater number of square feet than the maxi- 
youm named in that‘section, shall. be increased to such reasonable 
amount as the Secretary of the Interior may by rule establish. 
Src. 2386. Where mineral veins are possessed, which possession is 
recognized by local authority, and to the-extent so possessed and 


ba recognized, the title to town-lots to be acquired shall be subject to 


such recognized possession and the necessary use thereof; but 

nothing contained in this section shall be so construed as to recognize 

any color of title in possessors for mining purposes as against the — ~ 

United States. | | 

_. Act approved March 3, 1865 (13 Stat., 530, sec. 2). (See sec. 2392, 
Rev. Stats., and sec. 16, act of March 3, 1891, 26 Stat., 1101, anfra.) 


a eee 


'Townsires ENTERED By CoRPORATE AUTHORITIES OR JUDGES OF 
| County Courts As TRUSTEES. 


Src. 2387. Whenever any portion of the public lands have been or 
may be settled upon and occupied.as a town-site, not subject to 
entry under the agricultural pre-emption laws, it is lawful, In case . 
such town be incorporated, for the corporate authorities thereof, and, 
if not incorporated, for the judge of the sounty court for the county 
~ in which such town is situated, to enter at the proper land-oflice, 
and at the minimum price, the land so settled and occupied in trust 
for the several usé and benefit of the occupants thereof, according to - 
their respective interests; the execution of which trust, as to the dis- 

osal of lots in such town, and the proceeds ‘of the sales thereof, to 
be conducted under such regulations as may be prescribed by the 
legislative authority of the State or Territory in which the same may 
be situated. ar : 

Sec. 2388. The entry of the land provided for in the preceding 
‘section shall be made, or a declaratory statement of the purpose of 
the inhabitants to enter it as a town-site shail be filed with the reg- 
ister of the proper land-office, prior to the commencement.of the — 
public sale of the body of land in which it is included, and the entry 
or declaratory statement shall include only such land as is actually 
‘occupied by the town, and the title to which is in the United States; 
but in any Territory in which a land-office may. not: have been estab- 
lished, such declaratory statements may be filed with the surveyor- 
general of the surveying-district in which the lands are situated, who - 
shall transmit the same to the General Land-Office. | 


Src: 2389. If upon surveyed lands, the entry shall in its.exterior 


limit be made in conformity to the legal subdivisions of the public. 

lands authorized by law; and where the inhabitants are im number — 

one hundred, and less than two hundred, shall embrace not exceed- 
- Ing three hundred and twenty acres; and in cases where the inhab- 
itants of such town are more than two hundred, and less than one 
thousand, shall embrace not exceeding six hundred and forty acres; 
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and where the number of inhabitants is one thousand and over one. 
' thousand, shall embrace not exceeding twelve hundred: and eighty 
acres; but for each additional one thousand inhabitants, not exceed- 
ing five.thousand in all, a further grant of three hundred and twenty 
acres shall be allowed. — 3 : rr ae 
Src. 2391. Any act of the trustees not made in conformity to the 
regulations alluded to in section twenty-three hundred and eighty- 
- seven shall be void. : | a | cae 
Act approved March 2, 1867 (14 Stat., 541). (See similar Act | 
approved May 23, 1844, 5 Stat., 657, repealed by Act approved July. | 
1, 1864, 13 Stat., 344, sec. 5.) ce = S to | i 
Acts approved June 23, 1874. (18 Stat., 254, sec. 3), and March 3, 
1877 (19 Stat.,.392). | | —_ 


Src. 2392. No title shall be acquired, under the foregoing provi- 
sions of this chapter, to any mine of gold, silver, cinnabar, or copper; 
or to any valid mining-claim or possession held under existing laws. 

Act approved March 2, 1867 (14 Stat., 542), and Act approved 
June 8, 1868 (15 Stat., 67). (See sec. 2386, Rev. Stats., supra, and 
sec. 16, Act of March 3, 1891, 26 Stat., 1101, anfra.) — 2 eee 


Src. 2393. The provisions of this chapter shall not apply to maili- 
tary or other reservations heretofore made by the United States, nor 
to reservations for light-houses, custom-houses, mints, or such other 
public purposes as the interests of the United States may require, 
whether held under reservations through the Land-Office by title: 
derived from the Crown of Spain, or otherwise. _* ee | 

Act approved March 2, 1867 (14 Stat., 542). - 

Suc. 2394. The inhabitants of any town located on the public lands 
may avail themselves, if the town authorities choose to do so, of the. 
provisions of sections twenty-three.hundred and eighty-seven, twenty- 
three hundred and eighty-eight, and twenty-three hundred and 
eighty-nine; and, in addition to the minimum price of the lands 


embracing any town site so entered, there shall be paid by the parties — 


availing themselves of such provisions all costs of surveying and 
platting any such town site, and expenses incident thereto incurred 
by the United States, before any patent issues therefor; but nothing 

contained in the sections hereim cited shall prevent the issuance of — 
patents to persons who have made or‘may hereafter make entries, 
and elect to proceed under other laws relative to town-sites in this_ 

chapter set forth. — ; 3 | ! | 


— Act approved June 8, 1868 (15 Stat., 67). 
-AppitionaL Townsrres, Ero. 
That the existénce or incorporation of any town upon the public . 
lands of the United States shall not be held to exclude from pre-_ 
emption or homestead. entry a greater quantity than twenty-five 
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hundred and sixty acres of. land, or the maximum area which may 
be entered as a town-site under existing laws, unless the entire tract 
claimed or incorporated as such town-site shall, including and. in 
excess of the area above specified, be actually settled upon, inhab- 
ited, improved, and used for business and municipal purposes. 
Sxc. 2. That where entries have been heretofore allowed upon 
lands afterwards ascertained to have been embraced in the corporate 
fimits of any town, but which entries are or shall be shown, to the > 
satisfaction of the Commissioner of the General Land Office, to 
include only vacant unoccupied lands of the United States, not 
_ settled upon or used for. municipal purposes, nor devoted to any - 
- public use of such town, said entries, if regular in all respects, are 
hereby confirmed and may be carried into patent: Provided, That 
this confirmation shall not operate to restrict the entry of any town- — 
site to a smaller area than the maximum quantity of fend which; by 
reason of, present. population, it may be entitled to enter under said 
section twenty-three hundred and eighty-nine of the Revised Statutes. . 
Sec. 3. That whenever the corporate limits of any town upon the 
public domain are shown or alleged to include lands in excess of the 
Maximum area specified in section one of this act, the Commissioner 
of the General Land Office may require the authorities of such town, 
and it shall be lawful for them, to elect what portion of said lands, 
in compact form and embracing the actual site of the municipal 
occupation and improvement, shall be withheld from pre-emption 
and homestead entry; and thereafter the residue of such lands shall 
be open to disposal under the homestead and pre-emption laws. 
And upon default of said town authorities to make such selection 
within sixty days after notification by the Commissioner, he may 
direct testimony respecting the actual location and extent of said 
improvements, to be taken by the register and receiver of the district 
in which such town may be situated; and, upon receipt of the same, 


he may determine and set off the proper site according ‘to section 


one of this act, and declare the remaining lands open to settlement 


and entry under the homestead and pre-emption laws; and it shall | s 


_ be the duty of the secretary of each of the Territories of the United 
States to furnish the surveyor-general of the Territory for the use of 
the United States a copy duly certified of every act of the legislature 
of the Territory incorporating any city or town, the same to be for- 
- warded by such secretary to the surveyor-general within one month 
_ from date of its approval. | | 7 

Se. 4. It shall: Bs lawful for any town which has made, or may 
hereafter make entry of less than the maximum quantity of land 
named in section twenty-three hundred and eighty-nine of the Revised 
Statutes to make such additional entry, or entries, of contiguous tracts, 
which may be occupied for town purposes as when added to the 
entry or entries theretofore made will not exceed twenty-five hundred 
and sixty acres. Provided, That such additional entry shall not. 
together with all prior entries be in excess of the area to which the 
town may be entitled at date of the additional entry by virtue of 
its population as prescribed: in said section twenty-three hundred 
and eighty-nine. | a ee 


Act approved March 3, 1877 (19 Stat., 392). 
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Townsires ON MineRAL LANDS. © 


Sxc. 16. That town-site entries may be made by incorporated towns 


and -cities on the mineral lands of the United States, but no title 
- shall be acquired by such towns or cities to any vein of gold, silver, | 


cinnabar, copper, or lead, or to any valid mining claim or posses- — 
sion held under existing law. When mineral veins are possessed 
- within the limits of an incorporated town or city, and such posses- 
sion is recognized by local authority or by the hee of the United © 
States, the title to town lots shall be subject to such recognized posses- 
- gion and the necessary use thereof. and when entry has been made or: 
patent issued for such town sites to such incorporated town or city, 
the possessor of such mineral vein may enter and. receive patent for — 
such mineral vein, and the surface ground appertaining thereto: © 
Provided, That no entry shall be made by such mineral-vein claimant 
for surface ground where the owner or occupier of the surface ground 
shall have had possession of the same before the inception of the 
title of the mineral-vein applicant. rr | 
—. ° Act approved March 3, 1891 (26 Stat., 1101). (Gee secs. 2386 
and 2392, Rev. Stats., supra.) : ae | 


——$<—are 


Townsires oN CEDED JnpIAN RESERVATIONS. 


ope 


IN OKLAHOMA. 


RESERVATIONS FOR PARKS, SCHOOLS, ETC., AND OKLAHOMA HOMESTEAD COMMU- 
Ss TATIONS FOR TOWNSITES. : 

Sec. 22. That the provisions of Title thirty-two, chapter eight of 
the Revised Statutes of the United States relating to ‘‘reservation 
and sale of town sites on the public lands”’ shall apply to the lands ~ 
open, or to be opened to settlement in the Territory of Oklahoma, 
except those opened. to settlement by the proclamation of the Presi- 
dent on the twenty-second day of April, eighteen hundred and 
elghty-nine: Provided, That hereafter all surveys for town sites in 
said Territory shall contain reservations for parks (of substantially 
equal area if more than one park) and for schools and other public 
purposes, embracing in the aggregate not less than ten nor more 


- than twenty acres; and patents for such reservations, to be main- 


tained for such purposes, shall be issued to the towns respectively 
- when organized as municipalities: Provided further, That in case any 
lands in said Territory of Oklahoma, which may be occupied and filed | 


upon as a- homestead, under the provisions cf law applicable to said _ 


Territory, by a person who is entitled to. perfect his title thereto 
under such laws, are required for town-site purposes, it shall be 
Jawful for such person ‘to apply to the Secretary of the Interior to 
_ purchase the lands embraced in said homestead or any part thereof . 
' for town-site purposes. He shall file with the application a plat 


_ of such proposed town-site, and if such plat shall be approved by 
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_ the Secretary of the Interior, he shall issue a patent to such person - 
for land embraced in said town site, upon the payment of the sum 
of ten dollars per acre for all the lands embraced in such town site, 
except the lands to be donated and maintained for public purposes 


as provided in this section. And the sums so received by the Secre- _ 


tary of the Interior shall be paid over to the proper authorities of the 
municipalities when organized, to be used by them for school pur- 
poses only. — ——- ta ee - 34 | 
_ ‘Act approved May 2, 1890 (26 Stat., 91, sec. 22). 


HOMESTEADS COMMUTED FOR TOWNSITE PURPOSES IN WICHITA, COMANCHE, KIOWA, 
| AND APACHE LANDS. | 7 | : 


That. that portion of section twenty-two of the Act approved 
May second, eighteen hundred and ninety, entitled ‘An Act to pro- 
vide a temporary government for the Territory of Oklahoma, to 
enlarge the jurisdiction of the United. States court in the.Indian — 
Territory, and for other purposes,” providing for the commutation 
for town-site purposes of homestead entries in certain instances, be,. 
and the same is hereby, made applicable to the lands in the Territory 
of Oklahoma ceded to the United States by the Wichita and affiliated 
bands of Indians and the Comanche, Kiowa, and Apache tribes of | 
_ Indians, under agreements, respectively, ratified by the Acts of Con- 

gress of March second, eighteen hundred and ninety-five, and June 
sixth, nineteen hundred. si is 

Act approved March 11, 1902 (32 Stat., 63). 


TOWNSITES VACATED IN COMMUTED HOMESTEADS, © 


 * * * That in all cases where a town site, or an addition to a 
town site, entered under the provisions of section twenty-two of an 
Act entitled ‘‘An Act to provide a temporary government for the - 
. Territory of Oklahoma, to enlarge the jurisdiction of the United 
States court in the Indian Territory, and for other purposes,”’ approved 

May second, eighteen hundred and ninety, shall be vacated in accord- 
ance with the laws of the Territory of Oklahoma, and patents for the 
public reservations in such vacated town site, or addition thereto, 
~ have not been issued, it shall be lawful for the Commissioner of the 
General Land Office, upon an official showing that such town site, | 
or addition thereto, has been vacated, and upon payment of the - 

homestead price for such reservations, to issue a patent for such 

reservations to the original entryman. - | : 
_ If the original entryman shall fail or neglect to make application 
for the reservations within six months from the vacation of such town — 
site, or from the passage of this Act, the reservations shall be subject 

to disposal under the provisions of section twenty-four hundred 
and fifty-five of the Revised Statutes of the United States, as amended © 
by the Act approved February twenty-sixth, eighteen hundred and: 
- ninety-five. ed ts, | 2 | 

‘Sec. 2. That if a patent has already issued, or shall hereafter issue, _ 
for any such reservation, to any town or municipality, such town 
or municipality, upon the vacation of the town site or addition | 
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- thereto, as aforesaid, may sell the same at public or private sale to | 
- the highest bidder after thirty days’ public notice of such sale, and | 
convey said lands to the purchaser by proper deed of conveyance, 
and cover the proceeds of such sale into the school fund of such town 
- or municipality: Prowmded, That where, by reason of the vacation | 
of an entire town site and all its additions, the municipal organization 
has ceased to exist, the reservations in such vacated town site which 
may have been patented to the town may be disposed of as isolated 
tracts under the provisions of section twenty-four hundred and. 
fifty-five of the Revised Statutes of the United States, as amended | 
‘by the Act approved February twenty-sixth, eighteen hundred and - 
ninety-five. oe 7 | 

Sec. 3. That all laws and parts of laws, in so far as they conflict 
with this Act, are hereby repealed. ee ee 7 

Act approved May 11, 1896 (29 Stat., 116). 


Ss 


IN MINNESOTA. 


TOWNSITES IN CEDED. INDIAN re SO 
That. chapter eight, title thirty-two, of the Revised Statutes of 
the United States, entitled “Reservation and sale of town sites on 
the. public lands,’’ be, and is hereby, extended to and declared to 
- be applicable to ceded Indian lands within the State of Minnesota. 
. This act shall take effect and be in force from and after its passage. 
Act approved February 9, 1903 (382 Stat., 820). — a Se 


IN SOUTH DAKOTA. 

TOWNSITES IN ROSEBUD INDIAN LANDS IN TRIPP COUNTY. - 
Src. 2. That the land shall be disposed of by proclamation, under 
the general provisions of the homestead and town-site laws of the 
United States, and shall be opened to settlement and entry by procla- 
mation of the President, which proclamation shall prescribe the manner 
- In which these lands may be settled upon, occupied, and entered by 
persons entitled to make entry thereof, and no person shall be per- 
mitted to settle upon, occupy, or enter any of said lands except as 
prescribed in such proclamation. eo , oe 
| a ok OO a k eo : ae 
_. Suc. 4. That the Secretary of the Interior is authorized to reserve 
from said lands such tracts for town-site purposes as in his opinion 
‘may be required for the future public interests, and he may cause’ 
the same to be surveyed into blocks and lots and disposed of under 
such regulations as he may pee in accordance with section 
twenty-three hundred and eighty-one of the United States Revised — 

Statutes, The net proceeds derived from the sale of such lands shall 
be credited to the Indians as hereinafter provided. * * * | | 
| Approved March 2,.1907 (34 Stat., 1230 and 1231). See para- 
_ graph 9, proclamation of August 24, 1908 (87 L. D., 122). 


—_— 
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IN NORTH AND SOUTH DAKOTA, 


TOWNSITES IN CHEYENNE RIVER AND STANDING ROCK LANDS. 
x Re 2 | * Oe * x 
. Src. 2. That.the lands shall be disposed of by proclamation under 
the general provisions of the homestead and town-site laws of the 
United States, and shall be opened to settlement and entry by procla- 
‘mation of the President, which proclamation shall prescribe the man- 
ner in which the lands may be settled upon, occupied, and entered 
by persons entitled to make entry thereof, and no person shall be. 
permitted to settle upon, occupy, or enter any of said lands except 
as prescribed in such proclamation: -_ 
xx x : 
. Src. 5. That the Secretary of the Interior is authorized to reserve 
from said lands such tracts for town-site purposes as in his opinion — 
may be required for the future public interests, and he may cause. 
2Sthe same to be surveyed into blocks and lots and disposed of under 
m-such regulations as he may prescribe, in accordance with section 
«twenty-three hundred and eighty-one of the United States Revised 
m= Statutes. The net proceeds derived from the sale of such lands 


*K * Ok 


[eyshall be credited to’ the Indians as hereinafter provided. 


© Approved May 29, 1908 (385 Stat., 461 at a 463). 


aA | | IN UTAH, 


a : | 
fj —— _. TOWNSITES IN UINTAH LANDS. | | 


E band That the said unallotted lands, excepting such tracts as may have 
: <C been set aside as national forest reserve, and such mineral lands as 


were disposed of by the Act of. i ae of May. twenty-seventh, 


an nineteen hundred and two, shall be disposed of under the general 
provisions of the homestead and town-site laws of the United States, — 


pl and shall be opened to settlement and entry by proclamation of the 


#4 President, which proclamation shall prescribe the manner in which 
Fe} these lands may be settled upon, occupied, and entered by persons 
m™™ entitled to make entry thereof; and no person shall be permitted to 
eo) settle upon, occupy, or enter any of aid lands, except as prescribed 
in said proclamation, until after the expiration of sixty days from 
the time when the same are thereby opened to settlement. and 
entry. * * * | 7 
Act approved March 3, 1905 (83 Stat., 1069). See acts approved 
May 27, 1902 (32 Stat., 263), March 3, 1903 (32 Stat., 998),”and 
April 21, 1904 (83 Stat., 207). Also see proclamations of July 14, 
- 81, and August 14, 1905 (84 Stat., 3122, 3139, and 3143). | 
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IN NEVADA. - 
TOWNSITES IN WALKER RIVER LANDS. 


er ee ko 2 x x * 


And when such allotments shall have been made, and the consent — 


_ of the Indians obtained as aforesaid, the President shall, by procla- 


mation, open the land so relinquished to settlement, to be disposed - 


of under existing laws.. “8 fe 
Ok 2 | ** a 2 *k xk 


Act approved May 27, 1902 (32 Stat., 261). _ See proclamation of 


September 26, 1906 (34 Stat., 3237). 
IN WYOMING. 
TOWNSITES IN SHOSHONE OR WIND RIVER LANDS. | 


k ok og 7 oe “ x * 


Sic. 2. That the lands ceded to the United States under the said. — 


agreement shall be disposed of under the provisions of the home-.- 


stead, town-site, coal and mineral land laws of the United States and oe | 
shall be opened to settlement and entry by proclamation of the +: 
President of the United States on June fifteenth, nineteen hundred * © 


and six, which. proclamation shall prescribe the manner in which 


- these lands may be settled upon, occupied, and entered by persons _ 


entitled to make entry thereof, and no person shall be permitted to 


settle upon, occupy, and enter said lands except as prescribed in .°< 


- sald proclamation until after the expiration of sixty days from the 
time when the same are opened to settlement and entry, * * * 


Lands entered under the town-site, coal, and mineral-land laws § 
shall be paid for in amount and manner as provided by said laws. © 


Act approved March 3, 1905 (33 Stat., 1021). See proclamation co 


of June 2, 1906 (34 Stat., 3212). 
IN MONTANA. 


TOWNSITES IN CROW LANDS. 


ard ashe 
£ 
es 

ie 
es 


ei 
op 


* A % 
wae : 


Seo.5. * * * That the lands not withdrawn for irrigation | 


under said reservation Act, which lands shall be determined under 


the direction of the Secretary of the Interior at the earliest practical © 


= date, shall be disposed of under the homestead, town-site, and min- 


| eral-land laws of the United States, and shall be opened to settle- 
ment and entry by proclamation of the President, which proclama- 


tion shall prescribe the manner in which these lands may be settled 
upon, occupied, and- entered by persons entitled to make entry 


thereof; and no person shall be permitted to settle upon, occupy, 


a 


102 DECISIONS RELATING TO THE PUBLIC LANDS. 


or enter any of said lands, except as prescribed in such proclamation, 


-. until after the expiration of sixty days from the time when the same - 


- are opened to.settlement and entry: *. * #* | 

That the price of said lands shall be four dollars per acre, when 
entered under the homestead laws, * * ¥*, ine 

- lLands‘entered under the town-site and mineral-land laws shall 
be paid for in amount and manner as provided by said laws, but 
in no event at a less price than that fixed herein for such lands, if 
entered under the homestead laws, * * *; : _ 

_ Act approved April 27, 1904 (33 Stat., 360 and 361). See proc- 
lamation of May 24, 1906 (84 Stat., 3204). — - 


TOWNSITES IN FLATHEAD LANDS. 


Src. 17: That the Secretary of the Interior is hereby authorized | 
and directed to reserve and set aside for townsite purposes, and to 
survey, lay out, and plat into town lots, streets, alleys, and parks 
not less than forty acres of said land at or near each of the present — 
settlements of Arlee, Dayton, Ravalli, Dixon, and Ronan, and not 
less than eighty acres at the present settlements of Saint: lonatius 
and Polson, and at such other places as the Secretary of the Interior — 
- may deem necessary or convenient for town sites, in such manner 
as will best subserve the present needs and the reasonable pros- 
pective growth of said settlements. — < 
Such town sites shall be surveyed, appraised, and disposed of as 
provided in section twenty-three hundred and eighty-one of the. 
. United States Revised Statutes: Prowded, That any person who, at 
the date when the appraisers commence their work upon the land, 
shall be an actual resident upon any one such lot and the owner of 
substantial and permanent improvements thereon, and who shall 
maintain his or her residence and improvements on such lot to the 
- date of his or her application to enter, shall be entitled to enter, at.. 
any time prior to the ass fixed for the public sale and at the appraised 
value thereof, such lot and any one additional lot of whieh he or 
she may also be in possession and upon which he or she may have 
substantial and permanent improvements: Provided further, That 
_ before making entry of any such lot or lots the applicant shall make 
proof, to the satisfaction of the register and receiver of the land dis-' 
trict in which the land lies, of such residence, possession, and owner- 
ship of improvements, under such regulations as to time, notice, 
manner, and character of proof as may be prescribed by the Com- 
missioner of the General Land Office, with the approval of the Sec- 
retary of the Interior: Provided further, That in making their ap- 
_ praisal of the lots so surveyed, it shall be the duty of the appraisers 
to ascertain the names of the residents upon and occupants of any | 
such lots, the character and extent of the improvements thereon, 
and the name of the reputed owner thereof, and to ee their find- . 
ings in connection with their report of appraisal, which report of 
findings shall be taken as prima facie evidence of the facts therein 
set out. All such lots not so entered prior to the day fixed for the 
- public sale shall be offered at public outcry in their regular order, 
with the other unimproved and unoccupied lots. That no lot shall _ 


~. . 
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be sold for less than ten dollars: And provided further, That said lots, . 
when surveyed, shall approximate fifty by one hundred and fifty 
feet in size. | ao , | | 

Act of June 21, 1906 (34 Stat., 354, amending Acts April 23, 1904, 
33 Stat., 302,,and March 8, 1905, 33 Stat., 1048). ee gh 


‘TOWNSITES IN BLACKFEET AND FORT PECK LANDS... | 


The paragraph relating to ‘“Town sites’ in the Act approved - 


March 1, 1907 (34 Stat., 1039), relative to the townsites of Browning. . _ 


and Babb and such other townsites as may be reserved in-the Black- 
feet Indian Reservation, and section 14 of the Act approved May 30, 
1908 (85 Stat., 563), relative to the townsite of Poplar and such 
other townsites as may be reserved in the ‘‘Fort Peck Indian Reser-_ 
vation,” are in substance the same as section 17 in the Flathead Act 
above quoted, except that the Act concerning townsites in the Fort 
Peck Reservation grants a preference right of entry to five instead 

of two lots. — oe 


‘IN WASHINGTON. 
- TOWNSITES IN COLVILLE LANDS. | 


Seo: 11. ‘That nothing contained in this Act shall. prohibit the 
Secretary of the Interior from reserving from said lands, whether 


surveyed or unsurveyed, such tracts for town-site purposes, as in | 


- his opmnion may be required for the future public interests, and he 
may cause any such reservation, or parts thereof, to be surveyed — 
into blocks and lots of suitable size, and to be appraised and disposed _ 
of under such regulations as he may prescribe, and the net proceeds 
derived from the sale of such lands shall be paid to said Indians, as 
provided in section six of this Act: | : — 


' Approved March 22, 1906 (34 Stat., 82). 
, a | eee IN SPOKANE LANDS. 
oe a 2 HH Ok = ee 
Src. 4. That the Secretary of the Interior * * * is further 


authorized and directed to reserve and set aside such- tracts as he 
' may deem necessary or convenient for town-site purposes, and he. 


may cause any such reservations to be surveyed into lots and blocks 


of suitable size and to be appraised and disposed of under such regu- 
lations as he may prescribe; and the net proceeds derived from the 
sale of such lands shall be deposited in the Treasury of the United 
States to the credit of the Indians of the Spokane Reservation. 

_ Act approved May 29, 1908 (5 Stat., 459). | 
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| IN IDAHO. | 
TOWNSITES IN COEUR D'ALENE LANDS, | 
That the Secretary of the Interior shall reserve from said lands, - 

whether surveyed or unsurveyed, such tracts for town-site purposes 
» as in his opiion may be required for the future public interests, and 
_ he may cause any such reservations, or parts thereof, to be surveyed 
into blocks and lots of suitable size, and to be appraised and disposed 
of. under such regulations as he may aoeinee and the net proceeds 
derived from the sale of such lands shall be paid to said Indians as — 
. provided im section seven of this Act: 7 a 

Act approved June 21, 1906 (34 Stat., 337). 


IN CALIFORNIA AND ARIZONA. 


TOWNSITES IN YUMA AND COLORADO RIVER LANDS. 

_ There is also appropriated out of any money in the Treasury not. — 
otherwise appropriated, the further sum of five thousand dollars, or — 
so much thereof as may be necessary, to enable the Secretary of the | 
Interior to reserve and set apart lands for town-site purposes in the 
Yuma Indian Reservation, California, and the Colorado River Indian - 
Reservation in California and Arizona, and to survey, plat, and sell 
the tracts so set apart in such manner as he may prescribe, the net 
proceeds to be deposited in the Treasury of the United States to the 
credit of the Indians of the reservations, respectively, to be reim 
bursed out of the funds arising from the sale of the lands. : 
- Act approved April 30, 1908 (35 Stat., 77). | 


tr 


TOWNSITES IN RECLAMATION PROJECTS. — 


* * * That the Secretary of the Interior may withdraw from 
_ public entry any lands needed for town-site purposes in connection 
with irrigation projects under the reclamation Act of June seven- 
teenth, nimeteen hundred and two, not exceeding one hundred and 
sixty acres in each case, and survey and subdivide the same into town 
lots, with appropriate reservations for public purposes. | 7 

SEC. 2. Tat the lots so surveyed shall be appraised under the 
direction of the Secretary of the Interior and sold under his direction 
at not less than their appraised value at public auction to the highest. 
bidders, from time to time, for cash, and the lots offered for sale and 
not disposed of may afterwards be-sold at. not less than the ap- 
_ praised value under such regulations as the Secretary of the Interior 
may prescribe. Reclamation funds may be used to defray the neces- 
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sary expenses of appraisement and sale, and the proceeds of such . 
- gales shall be covered into the. reclamation fund. | a 
Sxc. 3. That the public reservations in such town sites shall be 
improved and maintained by the town authorities at the expense of 
the town; and upon the organization thereof as municipal corpora- 
tions the said: reservations shall be conveyed to such corporations by 
‘the Secretary of the Interior, subject to the condition that they shall — 
be used forever for public purposes. . | - : | i 
 . Sec. 4. That the Secretary of the Interior shall, in accordance with — 
the provisions of the reclamation Act, provide for water rights in 
amount he may deem necessary for the towns established as herein 


_ provided, and may enter into contract with the proper authorities of —_ | 


such towns, and other towns or cities on or in the immediate vicinity 
of irrigation projects, which shall have a water right from the same — 
- source as that of said project for the delivery of such water supply to 
some convenient point, and for the payment into the reclamation | 
fund of charges for the same to be ai by such towns or cities, which 
charges shall not be less-nor upon terms more favorable than. those 
fixed by the Secretary of the Interior for the irrigation project from — 
which the water is taken. - 7 7 
Src. 5. That. whenever a development of power is necessary for the | 
wrigation of lands under any _ project ade under the said 


reclamation Act, or an opportunity is afforded for the development. ~ 


of power under any such project, the Secretary of the Interior is. 
authorized to lease for a period not exceeding ten years, giving prel- 
erence to municipal purposes, any surplus power or power privilege, 
and the moneys derived from such leases shall be covered into the 
reclamation fund and be placed to the credit of the project from 
-which such power is derived: Prowded, That no lease shall be made 
of such. surplus power or power privilege as will impair the efficiency 
of the irrigation project. — 1, ba ; 
Act approved April 16, 1906 (34 Stat., 116). 


| AMENDMENT. TO ABOVE ACT. — | | 
. Suc. 4. * * * Whenever, in the opinion of the Secretary of the 
Tnterior, it shall be advisable for the public interest, he may with- 
draw and dispose of townsites in excess of one hundred and sixty 
acres under the provisions of the aforesaid Act, approved April six- 
teenth, nineteen hundred and six, and reclamation funds ‘shall be 
available for the payment of all expenses incurred in executing the 
provisions of this Act, and the aforesaid Act of April sixteenth, nine- 
teen hundred and six, and the proceeds of all sales of town-sites shall 
be covered into the reclamation fund. : _ | | 

Act approved June 27, 1906 (84 Stat., 520). 
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ALIENS MAY Acquire Town Lors In THE TERRITORIES. 
Sec. 2. * * * This Act shall not be construed to prevent any 
‘persons not citizens of the United States from acquiring or holding 


lots or parcels of lands in any incorporated or platted city, town, or 
village, * * * in any of the Territories of the United States. 
5K aK Ss x * 


Act approved March 2, 1897 (29 Stat., 618). 





PARKS AND CEMETERIES. 


tion of ae lands not reserved for public use, such lands to be | 
~ within t 


' Act approved September 30, 1890 (26 Stat., 502). 


CEMETERIES. 


That the Secretary of the Interior be, and he is hereby, authorized 
to sell and convey to any religious.or fraternal association, or private 
corporation, empowered by the laws under which such. corporation or 
association is organized or incorporated to hold real estate for ceme-_ 
tery purposes, not to exceed eighty acres of any unappropriated non- 
mineral public lands of the United States for cemetery purposes, upon 
the payment therefor by such corporation or association of the sum 
of not less than one dollar and twenty-five cents per acre: Prowded, 
That title to any land disposed of under the proyisions of this Act 
shall revert to the United States, should the land or an as thereof 
be sold or cease to be used for the purpose herein provided. _ 


_Act approved March 1, 1907 (34 Stat., 1052). 
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TOWNSITE-REGULATIONS. 


-Comrry-SeAr Townsrres. 


_ Under section 2286, U. S. Rev. Stats., 160 acres of public land may | 
be entered, at the minimum price therefor, by a county or parish, for 
the establishment therein of a seat of justice, the proceeds of the ‘sale 


of a tract so entered to be devoted to the erection of public buildings - 


in the county or parish making the entry. 

The application should cite said section of the statute and describe _ 
the land applied for by legal subdivisions, and be signed by an officer - 
of the county or parish authorized to do'so by an order of the county 
or parish board, and such a plication should be filed in the proper 
local land office, ‘together with 
the form prescribed by Act approved March 3, 1879 (20 Stat., 472). 

Proof and payment.—The land must be paid for at the vovernment | 


the notice of intention to make proofin - _ 


‘price per acre after proof has been furnished satisfactorily showing—_ : 


First. Six weeks’ publication and posting of notice of making © 
proof as in homestead and other cases. 

Second. The official character of the officer filing the application 
and the properly certified record proof of his authority therefor. 7 
Third. The due establishment, under the laws of the State or Ter- 
ritory, of the seat of justice for the county upon the land applied for, | 
and also a. reference to the law creating such county. | 

_ Fourth. That the land applied for is unappropriated public land. 
| The corporate name of the county must be inserted in the eranting 
clause of the certificate of entry. , | 


ey 


Townsrmms RuesERVED BY PRESIDENT. 


Unde Scion 2880, U.S. Rev: Stats. , public land may be reserved — > 


by the President for townsite purposes on his own motion, or peti- — 
_ tions may be addressed to him therefor, setting forth facts warrant- 


ing his action under ams section, dul verified by the affidavit of one _ 


or more persons, such petitions to be filed with the President, the 
Department, or this o ce, or with the local officers for transmission 


” to this office. 


Survey and appraisal.—Townsites reserved under section 2380, or 
under any other law. directing their disposition under section. 2381, 
_ will be surveyed, when ordered by the Department, under the super- 
vision of this office, into urban, or urban and suburban, lots and 
blocks, and thereafter the lots and peers will be appraised by such 
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disinterested person or persons as may be appointed by the Secretary 
of the Interior. Each ‘appraiser must take his oath of office and 
transmit the same to this office. before proceeding with his work. 
This office must be notified by wire of the time when such appraiser 
or appraisers enter on duty. They will examine each lot to be 


appraised and determine the fair and just cash value thereof. Im- 


- provements on such lots, if any, must not be considered in fixing 
such value. Lots or blocks reserved for public purposes will not be 
- appraised. ot me 8 a ee 4 
he schedule of appraisement must be prepared in duplicate on — 
forms furnished by this office, and the certificates at the end thereof 
must be signed by each appraiser, and on being so completed they © 
must be immediately transmitted to this office, and when approved 
by the Secretary of the Interior one copy will be sent to the local 


officers. | 


Noteces of sale will be published for thirty days (unless a shorter . 
time be fixed in a special case) by advertisement in such newspapers 
as the Department may select and by posting a copy of the notice 
in a conspicuous place in the register’s office. | os | 

How sold.— Beginning on the day fixed in the notice and continuing 
thereafter from day to day (Sundays and legal holidays excepted) | 
~ as long as may be necessary, each appraised lot will be offered for 
sale at public outcry to the highest bidder for cash, at not less than 
its appraised value. tise = - Cc 

Qualifications and restrictions.—No restriction is made as to the 
number of lots one person‘may purchase. Bids and payments may 
be made through agents, but not by mail or at any time or place 
other than that fixed in the notice of sale. _ | 
Combinations im restraint of the sale are forbidden by section 2373 .— 
of the Revised Statutes of the United States, which reads as follows: 

Every person who, before or at the time of the public sale of.any of the lands of — 
the United States, bargains, contracts, or agrees, or attempts to bargain, contract, or 
agree with any other person, that the last-named person shall not bid upon or pur- 


chase the land so offered for sale, or any parcel thereof, or who by intimidation, 
combination, or uniair management, hinders or prevents, or attempts to hinder or 


prevent any person from bidding upon or purchasing any tract of land so offered for — 


sale, shall be fined not more than one thousand dollars, or imprisoned not more than 
two years, or both. . a _ : 
Suspension or postponement of the sale may be made for the time 
being, to a further day, or indefinitely, in case of amy combination 
which effectually suppresses competition or prevents the sale of any 
- lot, at its reasonable value, or in case of any disturbance which inter- 
rupts the orderly progress of the sale. | 7 
ayments and forfeitures —If any bidder to whom a lot has been - 
awarded fails to make the required payment therefor to the receiver, © 
before the close of the office on the day the bid was accepted, the 
right thereafter to make such payment will be deemed forfeited, and 
the lot will be again offered for sale on the following day, or if the 
gale has been closed, then such lot will be considered as offered and 
-unsold, and all bids thereafter by the defaulting bidder may, in the 
- discretion of the local officers, be rejected. : .* | 
_ Lots offered and unsold.—Each lot offered and remaining unsold 
at the close of the sale will thereafter be and remain subject to 
private sale and entry, for cash, at the appraised value of such lot. 
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_ Certificates —All lots purchased at the same time, in the same 
manner, in the same townsite; and by the same person should be — 
included in one certificate, in order to prevent unnecessary multi- 
_plicity of patents. Lots sold at private sale should be accompanied 
_ by an application therefor, signed by the applicant. Certificates will | 
be issued upon payment of the purchase price, as in other cases, 


TowNsITES PLATTED BY OCCUPANTS. 


Title to lots and blocks in an established town on public land may 
be acquired under sections 2382 to 2386, inclusive, U. S. Rev. Stats. 
Survey and plat—The occupants, at their own expense, must 
cause a survey of the land into lots, blocks, streets and alleys to be 
made, and the plat and field notes thereof to be filed with the 
recorder of the county in which the land is situated. The plat must 
show (1) that the land does not include an area in excess of 640 
acres, unless the lots, buildings, and improvements cover a greater 
area, and then only to the extent so occupied and improved; (2) that 
the boundaries of. the land are correctly shown and described thereon. 
according to the lines of the public surveys, or if not so surveyed, 
' then that the exterior lines of the townsite survey are tied to a 
designated, permanent, and thoroughly identified monument; (3) that. 
the streets, squares, blocks, lots, and alleys, the dimensions of the 
same, with measurements, courses, and area of each municipal sub- 
division, and the name of the town are correctly delineated thereon; 
and (4) the exterior lines of all existing railroad rights of way and 
station, grounds. The lots should not exceed 4,200 square feet, 
except in cases where the configuration necessitates a different area. 
- The above required facts should be verified by the oath of the sur-— 
veyor entered upon the margin of the plat. ese 2g 

A statement of the extent and general character of the improvements 
on the land must. be filed with the plat and field notes, and such plat 
and statement must be verified by the oath of the party acting for and 
in behalf of the occupants of the land. | ay 

Transcript of plat and statement.— Within one month after filing such 
plat, field notes, and statement, a transcript thereof in duplicate, each 
duly. verified by the certificate of the county recorder, and accompa- 
nied. by the testimony of two witnesses that such town has been estab- 
lished in good faith, and showing. the number.of inhabitants thereof, 
and when it was so.established, shall be filed with the register and 
receiver of the land office in which the townsite is located, who will 
immediately transmit the same to this office for consideration, and — 
_ upon the approval thereof one of said duplicate plats and statements 
~ will -be returned to the local officers for their files. —" | 
Notice of filing plat.—On filing such plat and statement the register . 
_. and receiver will prepare and conspicuously post in their office a notice 
to the effect that the official plat of such town site has been filed in © 
their office, and that they are ready to receive applications by lot occu- 
pants to make proof for and purchase the lots occupied by them, 
respectively. The newspapers in the vicinity should be given copies 


of the notice as an item of news, and such other publicity should be — os 


given it as can be done without expense. — 
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_ Adjustment to lines of public survey——When the townsite is upon | 
land over which the township surveys have not been extended, the 
surveyor-general will be notified of the townsite survey and be fur- | 
nished by this office with an outline plat showing the exterior lines 
thereof, with courses and distances, the date of the ey and the 
approval thereof, and thereafter when the township surveys have been 
extended over the land the exterior lines of the townsite may be 
adjusted thereto where it can be done without impairing vested rights. 
Department may make townsite survey.—Refusal or failure to file 
such transcript, plat, field notes, and statement, with the testimony, 
as above required, within twelve months from .the establishment’of a 
town on the public domain, will authorize the Secretary of the Interior 
to cause a survey and plat to:-be made thereof, the lots in which shall 
be disposed of at an increase of fifty _per centum on the minimum price. 
The minimum price for all lots of 4,200 square feet or less is $10 per 
lot, ree in cases where the Secretary of the Interior causes the sur- 
vey into lots and blocks to be made by the Government, in which case — 
the minimum price is $15 per lot for such lots. The minimum price 


for all lots in excess of. 4,200 square feet: will be computed by adding ~ 


to said minimum price of $10 or $15, as the case may be, the sum of $4 
for each additional 1,000 square feet or fractional part thereof in 
excess of 4,200 square feet. ie ce eee 
A preemption right of purchase at the minimum price, at any time 
before the day fixed for the public sale, of not exceeding two lots, is 
accorded an actual resident, to secure which he must file in the local | 
office his application therefor, and therein state the date of settlement, 
the value and character of his improvements thereon, that he is 21 
years of age or over or the head of a family, and that he is a citizen of 
the United States or has declared his intention to become such. The 
notice of intention to make proof must be filed and the notice for pub- 
lication must be issued, published; and posted at the applicant’s | 
expense as in ordinary cases and in manner and form and for the time 
as olay in the act of March 3, 1879 (20 Stat., 472). . a: z 
reemption proof may be made before the register and receiver, or 


any officer duly authorized by law, and must show by record or docu- |. 


mentary evidence where such evidence is usually required, and where 
not so required by the testimony of witnesses, (1) due publication of 
the register’s notice; (2) the claimant’s age; (3) his citizenship; and 
(4) his actual residence upon one lot: ee substantial improvements 
on the second lot, if two lots be included in the application. The 
proof must embrace the testimony of the applicant and of at least two 
of his advertised witnesses. The purchase price for the lot or lots. 
.must be paid to the receiver when the proofis made. Entry of public 
lands under other laws, or in other townsites, or ownership of more 
than 320 acres, will not disqualify an applicant from making such 
entry. No entry can be made of an improved lot on which the claim- 
. ant does not reside unless his-residence lot is included in the same or a 
previous entry. | | — Me 8 Be. | 
Hearings will be ordered and conducted in accordance with the © 
Rules of Practice where two or more adverse applications are filed for 
the same lot, or where a sufficient contest affidavit is filed against an 
- application, on or before the day fixed for making proof, but no pur-. .. 
chase money will be collected from the applicants until the final deter- 
mination of the case, whereupon the successful applicant. will be 
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thereof. ° | e eg oe. 
Mineral surveys, locations, applications, and entries covering lots in 

such townsites will not prevent the entry of such lots hereunder and 

the issuance of patent thereon, but such mineral claims, if held under 


required to pay the purchase price within thirty days from notice 


prior and valid mineral rights, are amply protected by the law from 


prejudice by the allowance of:such town-lot entries and patents, and. _ 
paramount patents may be issued thereafter to such mineral claimants. 
Mineral patents —Lots wholly covered by outstanding mineral pat- 
ents are not subject to aes) under the townsite law, and applications 
therefor will be rejected. Lots partly covered by mineral patents may 


be entered at the price fixed for the whole lot, but the certificate and 


receipt must contain at the end of the description an exception clause 
as follows: ‘Excepting and excluding the portion of said lot (or lots) 
embraced in mineral patent (or patents) heretofore issued.” 2 
_ Mallsites——The continued use and occupation within a townsite of — 
a duly located millsite claim under section 2337, U. S. Rev. Stats., 
from a time prior to a settlement and occupation thereon for townsite 
urposes, will defeat the rights of the claimant under the townsite 
laws to any part of the land within such millsite. - fee 
Railroad rights of way and station grounds, when approved by the 
department, are subject to all valid rights existing at the date of 
filing the application for such rights of way or station grounds. | 
_ Forfeiture of preemption right.—AlU right to preempt and purchase ~ 
occupied and improved lots for which no entry has been allowed prior. 
to or on the date fixed for the public sale will be forfeited unless a 
contest be pending thereon as hereinbefore provided, and such lots 
will be offered for sale together with the unoccupied lots. When 
- notified of the date fixed for the public sale, the register and receiver © 
will refuse to receive or consider. any such application for entry | 
where due publication could not be had and proof made thereon prior © 
to the date so fixed for the public sale. a re 
Public sale—The notice of public sale will be prepared and pub- 
lished in the form and manner herein provided for the sale of town 
lots under section 2381, U. 8S. Rev. Stats., and the sale will be con- | 
ducted in the same manner and subject to the same restrictions, — 
except that no lot shall be sold for less than the minimum price 
herein fixed therefor, and such lots as may not be so disposed of shall 
thereafter be liable to private entry at such minimum, or at such 
reasonable increase or diminution as the Secretary of the Interior .- 
may order from time to time after at least three months’ notice. Cer- - 
tificates and applications for private entry must be issued and filed 
in manner and form as provided in the regulations under said sec- 
tion 2381. °° | TS oe | 


Townsites ENTERED By CoRPORATE AUTHORITIES OR JUDGES OF 
7 County Courts as TRUSTEES. | | 


Segregation by townsite settlement.—Public lands settled upon and 
occupied as.a townsite are thereby segregated from entry under the 
agricultural land laws,.and may be entered under sections 2387 to 
2389, subject to the restrictions contained in sections 2386 and 2391 
_ to 2893, inclusive, U. 5. Rev. Stats. _ — 7 
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Entries, by whom made.—If the town is incorporated the entry 
must be made by the corporate authorities or by the mayor or other ~ 
principal officer authorized so to do by resolution or ordinance of the 
- town board or city council. If the town is not incorporated, the 
entry must be made by the judge of the county court upon petition 
addressed to: him therefor, signed by such number of actual occu- 
pants of lots therein as may be required by the laws of the State or 
Territory in which the town is situated. Private individuals, organ- 
izations, or corporations are not authorized to make such entries. 

A double trust—The entry must.be made in trust (1), as to the 
occupied lots, for the several use and benefit of the occupants thereof 
- according to their respective interests, and (2) as to the unoccupied 

lots, for the use and benefit of the municipality, the public, or the 
occupants collectively as a community., Such entries can not be 
made for the benefit of one individual, or organization, or corporation, 
but only for the benefit of the actual inhabitants and occupants of an 
established town: Prospective townsites can not be so entered. | 

The execution of the trust as to the disposal of the lots and the pro- 
ceeds of sales is to be conducted under regulations prescribed by the 
state or territorial laws. Acts of trustees not in accordance with 
such regulations are void. | awe | a 

Lhe amount of land that may be entered under this act is propor- 
tionate to the number of inhabitants. One hundred and less than two 
bundred inhabitants may enter not to exceed 320 acres; two hundred 
and less than one thousand inhabitants may enter not to exceed 640 
acres; and where the inhabitants number one thousand and over an 
_ amount not to exceed 1,280 acres may be entered; and for each addi-- 
tional one thousand inhabitants, not to exceed five thousand in all, a 
further amount of 320 acres may be allowed. When the number of 
“inhabitants of a town is-less than one hundred the townsite shall be - 
restricted to the land actually occupied for town. purposes, by legal 
subdivisions. _ 7 | ee a er: | | 
Unsurveyed public land upon which a town has been established 
- may be entered hereunder. In such case a special survey should be 
procured by application to the surveyor-general therefor, the cost of. 


which survey will be paid out of the general appropriations for public © - 


surveys. When the plat of such survey is filed in the local office, 
application may be made to enter the land described therein. 
. Declaratory statements may be filed as the initiatory step for the 
. entry of the land in all cases where the occupants are not ready to 
apply for entry, and should be so filed in order to protect their rights. 
The statement should be signed and filed by the officer entitled to 
make entry under the law, and should show the number of inhabi- 
tants, that the land is occupied for trade, business, and other townsite 
purposes, and the date when first so occupied, and declare the pur- 
pose of the occupants to enter it under the townsite laws. It should 
include’ only such lands as the town is entitled to enter by govern- 
ment subdivisions where surveyed, and if not surveyed the land should. 
be described so it may be easily identified. | - 
Proof.—The notice of intention to make proof must be filed and 
the notice for publication must be issued, published, and. posted at 
the applicant’s expense as in ordinary cases, and in manner and 


form and for the time provided in the act of March 3, 1879 (20 Stat., 


_ 472). ‘The proof may be made before the register and receiver or any 
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officer duly ikon zed by no and must show, by-r ecord or acai ak 


- -evidence, where such evidence is usually required, and where not so. 


_ required, by the testimony of at least two of. the advertised wit- — 5 
nesses, (1) due publication of the register’s notice; (2) if an incor- 


: porated town, proof of incorporation, which s hould be a certified 


— copy of the order of incorporation, or if by legislative enactment, a- - 


-. citation to such act; (3) certified record evidence of the election, es ao 


; qualification, and the authority of the officer making entry; (4) the - 
“number of townsite occupants and claimants on each occupied — 


- governinent subdivision; (5) the number of inhabitants in the town- 
site; (6) the character, extent, and value of townsite improvements —_- 


located on each government subdivision; and. 7) the date when. the 
- land was first used for townsite purposes. __ | 
.. Restrictions —First. Area.—Entry can not be made hereunder’ , 
of a greater — antity of land than 2,560 acres, unless the excess in | 
area is actually settled upon, inhabited, improved, and used. for _ 
business and municipal purposes.. , 
Second. Unpatented mineral clams. —Under said sections 2386, 
2392, and section 16 of the act of March 3, 1891 (26 Stat., 1101), the, 


title ‘to lands acquired hereunder will be subject to all ‘valid prior | ron 


rights to unpatented mining claims or possessions held under existin 
law, and paramount patents may be issued thereafter to such minera, 
claimants, notwithstanding the. prior townsite patent. 
Third. Patented mineral claims.—All lands covered. by nutentee: 
- mineral claims must be omitted from townsite entries hereunder: 
_ Government subdivisions of land, made fractional by the omission 
of such patented claims, will be designated by lot numbers on a 
segregation diagram prepared by the surveyor-general, 
Fourth. Reservations for the use of the. United States Government 
are not subject to entry hereunder. | ; 
Fifth. Millsites—The continued. use and ‘occupation. within: a 
townsite of a. duly located millsite. claim under section 2337, U.S. . 
Rev. Stats., from a time prior to a settlement and occupation thereof 
for townsite pup will defeat the rights of the claimant. under — 
_ the townsite laws to any part of the land within such millsite. \ 
Sizth. Railroad rights of way and station. grounds, when approved _ 


7 by the Department, are subject to all valid rights existing at the 


7 date of filing the application for such rights of way or station grounds. 


_ Change of method of entry.—Where proceedings have been had for r 7 
the entry of lots under sections 2382 to 2386, inclusive, U.S. Rev. - 


 Stats., but no patent has issued thereunder, the occupants may 
avail themselves, if the town. authorities choose to do so, of the 


provisions of said sections 2387 to 2389 and make proof and. entry — | 
thereunder: Provided, however, that in addition to the minimum 


| price for the land applied. for there shall be paid, before patent — , 


. Issues therefor, by the parties applying for such change of entry, all _ 


costs of surveying and platting such townsite and expenses incident. _ 
thereto incurred 


3 sections 2382 to 2386. On application to this office the applicants : 
will be informed of the amount of said expense to be paid in excess _ 


of the. purchase price of the land in order to effectuate. such change 


aor of entr | 
Additional entries. “Where townsite entry has been or r may here. 


_after be made, under the provisions of said sections 2387: to. 2393, . 
8098—von 38—09—8 ce 


y the Government under the provisions of said = 
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- additional entries. may be made, under the provisions of section 4 
’ of the act approved March 3, 1877 (19 Stat., 392), of such contiguous - 
tracts as may be occupied for townsite purposes, but such additional 
entry shall not, together with all prior entries made for such townsite, 


be in excess of the area to which the town may be entitled at date of - 


the additional entry by virtue of its population as prescribed in said 
section 2389: Provided, however, that such area shall not exceed 
-2,560 acres. Such additional entries will be made in the same — 
manner and under the same regulations as are herein. provided for 
entries under said sections 2387 to 2393, inclusive. ae | 
Entry and payment—When townsite proof has been submitted 
hereunder the register and receiver will, if they approve the same, 
_ forward it to this office with their recommendation thereon, without 
-- collecting the purchase money and without issuing the final papers.. | 
If the proof submitted to. this office is found satisfactory the local — 
officers will be notified thereof, and if no objections exist in their — 
~ office they will notify the applicant thereof, and on payment of the 
minimum price fixed by the law for the purchase of the land they . 
will issue the final papers... (See Circular of January 6, 1904, 32 
~~, D., 481.) ; i pees he 4g ee fin ee % 


TOWNSITES ON MINERAL LANDS. 


In view of the numerous inquiries touching the rights of clarmants — 
for mineral lands ‘situated within townsites, as opposed to’ rights 
~ which may be acquired to such lands under the townsite laws, it is 
deemed appropriate to herein recite the principal rules applicable to | 
_ the subject, so far as they seem clear from the law itself or are indi- 

cated by the trend .of adjudicated cases. ° - | . 
The general townsite laws, comprised in secs. 2380 to 2394, U.S. 

Rev. Stats., authorize the entry of townsites, or the sale of lots 
therein, upon public lands which may include unpatented mineral 
claims, but the rights of mineral claimants upon any land entered or 
sold under said townsite laws are expressly protected by secs. 23386 — 
and 2392. These two sections recognize the superior rights, as 
against any townsite claimant—whether corporate, community, or 
individual—of all claimants for mineral veins possessed agreeably 
to local custom, or for any. valid mining claim or possession held 
under existing law. The precedence and, superiority so accorded to 
mineral claims, however, depend in final analysis upon the question — 
- of fact whether, at date of townsite entry or lot sale, the lands claimed 
under the mining laws were ‘‘known to contain minerals of such 
extent and valué as to justify expenditures for the purpose of extract- 
ing them” .(31 L. D., 87). Where an affirmative showing in such | 


_. behalf is made in due course by the mineral claimant, his nght toa. 
patent for the land (subject to the distinction hereinafter noted as to. 
Incorporated towns) will not be prejudiced by any previous townsite — 


entry, deed, or patent covering the same land (26 L. D., 144; 29. _ 
L. D., 426; 32 LoD. 211;34 L. D., 276 and 596). | | 7 

_ Under said general townsite laws, as construed by the Department — 
and the courts, an entry including unpatented mineral lands may be 


is i? made for an incorporated town as well as for an unincorporated. 
_ town, the law requiring that in the former case the entry shall be | 


ence to the rights of mining claimants. 
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-- made by the corporate authorities, and in the latter by the county 
judge (84 L.-D., 24). While such general’ right of entry by or for 
Incorporated towns and cities-is therefore independent of anything 
contained in sec. 16 of the act of March 3, 1891. (26 Stats., 1095), it. 


will be seen that that section in terms announces the right to enter. ; “ 
mineral lands. The ‘protection afforded to mineral claims by the . ~ 


body of sec. 16 is similar to that given generally in said secs. 2386. 
_ and 2392, Rev: Stats:, but the proviso to sec. 16 is as follows: 


on es Provided, That no entry shall be made by such mineral-vein claimant for surface — 
-.. ground where the owner or occupier of the surface ground shall have had possession 


of the same before the inception of the title of the mineral-vein applicant. 


‘This Department has never viewed said proviso as warranting, ~~ 
under any circumstances, the allowance of entry for a mineral vein 
independently of ‘‘the surface ground appertaining thereto,” noris . 
such an entry provided for in the general mining laws.. But said 
proviso creates one distinction between unincorporated and incor-  - 
porated towns as regards the relative rights of townsite occupants. 


and mineral claimants, which 1s, that whereas the townsite patent 
will, in either case, carry absolute title to any mineral not known to 
exist at the date of townsite entry, the adverse rights of mineral and | 
- town-lot claimants within incorporated towns are hmged upon pri. 
_-ority of initiation. That is to say, that after entry is made for such | 

town, no entry by a mineral-vein applicant will be allowed for any 
land owned and occupied under the townsite law by a party whose _ 
possession antedated the inception of the mineral applicant’s claim, 


~-even though such land was known, at date of the townsite entry, to. : a ae 


contain valuable minerals. _ | | -_ 7 
_ Subject to the distinction above noted, the foregoing principles © 
apply to all mineral claims within townsites entered or disposed of 


under any of the laws above mentioned, and also to mineral claims 


within townsites disposable under special acts containing no refer-— 


_ The law does. not require that townsite entries shall exclude any “e 
mineral claim or possession except such.as may have been patented _ 


(29 L.-D.,.21). Mineral: claims which have not been patented may _ 
be excluded from.a townsite entry at. the ,option of the townsite © 


applicant, who must, in. that event, furnish satisfactory proof that — Ze 


_. the exclusion covers a “valid mining claim or possession held under | 
~ existing law” (33 L. D., 542).. The exclusion of a millsite claim 
from a townsite entry is necessary only in cases where the mullsite 
claimant shall have been in occupation of. the ground, under regular | 
location, from a time antedating its occupation for townsite pur- | 
poses. The issue of priority in such cases may be raised by the 
‘townsite applicant, the millsite claimant, or the ovemnnien: _ 





TOWNSITES ON CEDED INDIAN RESERVATIONS: : 


IN OKLAHOMA. 


How entered.—Under section 22 of the act approved May 2, 1890 


(26 Stat.; 91), townsite entries may be made in the same manner, 
under the same regulations, and for the same purchase price herein ~ 
provided for entries under‘sections 2380 and 2381, 2382 to 2386, or 


» 
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' 9387 fo 2394, U. 8: ‘Rev. Stats. except that the following additional 


proof is required: ee ee ee _ m3 A! ve, 
Puble reserves.—Triplicate plats of the survey of the townsite into— 


lots and blocks must. be made and filed with the local officers at the 
time of submitting proof, showing the reservation of not less than | 
ten nor more than twenty acres for park, school, and other public 


purposes. Such plats shall-be made on tracing linen and on a scale ~ 
of 100 feet to 1 inch, and be provided with a-margin sufficient to - 
contain the verifications of the surveyor and the applicant acting for | 
the town and the approval thereof by the proper officer of the Land 
Department. Thename of the townsite must be stated on the plats, 
and they must contain a description of the land and the exterior | 
boundaries thereof, according to the lines of the public surveys, and 
must exhibit the streets, squares, blocks, lots, and alleys, the courses 
_ and distances of the exterior lines of the squares, the width and 
courses of the streets and alleys, the size of the regular lots and blocks, 


and if a lot or block is irregular in shape the dimensions and courses 
of the lines of each should. be indicated, so the area thereof may be. — 


readily computed, and the area of each reserve and the particular 


an public purpose for which the reserve is made must be designated: | 


_ thereon. The exterior lines of all existing railroad rights of way and _ 
station grounds should also be delineated on the plat. Whenever an — 


~ entry is made adjacent to a town already in existence, the streets 
must conform to the streets already established, and this must be | 
_. stated in the affidavit of the surveyor upon the margin of each plat, 

' which affidavit must also contain.a statement showing the correct- - 


_ ness of the survey and plats of the land, describing it, and giving the 
~ ageregate area of the tracts reserved for public purposes. The affi- , 


davit of the applicant upon the margin of each plat shall contain the. 


statement that the application for the described tract of land as 


 . the townsite of ——~ is made under the provisions of séction 22 of the : 
—. act of May 2, 1890 (26 Stat., 91); that all streets, alleys, parks, and 


reservations are dedicated to public use and benefit; and that the 


- plat is correct according to the survey made by the proper’surveyor. 
Upon the receipt. of such proof and plat by this office, if found to be __ .- 


satisfactory, the plats will be approved by the commissioner, and | 
two of them will be returned:to the local officers, one to be retained 
in their filés and one to be given to the applicant for filing with the 
recorder of the proper county, and-the local officers will be directed 
‘to take such further action as may be prescribed by the law and 
regulations under which the application is made. 7 7 
Homestead commutations for townsites.—Applications to. commute 
homestead entries, or portions thereof, for townsite purposes under 
the provisions of the second proviso of section 22 of the act approved 
May 2, 1890 (26 Stat., 91), will be addressed to the Secretary of the 


Interior and be filed in the district land office. The application may 
be on Form 4-001, and may be made for the commutation of the whole _ 


or a part of the homestead entry, but must be by full legal subdivi-. 
sions, and any application for less than a full legal subdivision or for 
land involved in any contest will not be recognized. rae 
-Proof—Notice of intention to make proof and the notice for pub- — 
lication shall be the same in all respects as that required of a 
— ¢laimant.in making final homestead proof, with the addition that it 
shall state that said proof will be made under section 22 of the act 


a. 
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of ue 2; 1990. Proof by the élaimant and two of his advertised 7 


witnesses must be furnished sh owlng— 


- First. Due publication of notice as In ordinary cases. 
Second. That the land is required for townsite purposes. ._ x 
_ Third. Due compliance by the entryman with ‘the provisions of 


the law and of the President’s proclamation under which settlement - 3 


. on the land became permissible. 


Fourth. The claimant’s citizenship and qualifications in all other Bs 2 
_. respects as a homesteader, the same as in making final homestead: On ee 
.. commutation proof. : 


Fifth. Due compliance by the claimant with all the requirements 


a of the homestead law up to the date of submitting proof. a 
_ . Plats —At the time of submitting proof the entryman. shall file. ~ , 
= therewith triplicate plats of the survey of the land into lots, blocks, 


_ streets, and alleys, in the same form and manner, and containing 


reservations of not less than ten nor more than twenty acres, as re- 


quired by the regulations herein for the entry of townsites under said 


section 22, the same to be duly verified by himself and the surveyor _ 


as in said. regulations required, except that his oath shall show that. 


his application is made under the provisions of the second proviso of 


said section. 22. . _ 
Purchase price—At the time of submitting the proof ‘and plats, = 
except as hereinafter provided, the claimant shall tender to the 


receiver a draft on New York, made payable to the order of the Secre- ._ | 


- tary of the Interior, for the purchase price of the land, exclusive of 


_ the portions reserved for public purposes, at the rate of ten dollars we - 


per acre. The register and receiver will thereupon transmit the 
application, proof, and plats to this office with their joint. report as_ 
to the status of the land, and at the same time they will transmit the 


draft to the Secretary of the Interior, making reference | in each letter es 7 


to ares other. 
. pproval.—If the proof and plats are found by this office to ts in 
a cee ance with these regulations and sufficient in form and sub- 
stance, they will be forwarded to the Secretary of the Interior with © 


recommendation that they be approved. Should they beso approved ig : 


and the receipt of the purchase price of the land be acknowledged by 


eonthe Secretary, one of the plats will be retamed in this office and the | 


other. two will be returned to the district. land officers, one to be — 


retained. by them and the other delivered to the applicant to be by . 
him filed in the office of the recorder of deeds of the proper county, 


and the register will be directed to issue his certificate for the land — 
~ embraced in said plats, excepting and excluding therefrom the tracts _ 


reserved for public purposes as designated on said. plats. Receipt of» 


_ the purchase money having been acknowledged by. the Secretary of — 
the Interior, no receipt will be issued by the.receiver. ae 

- Notation-on. records.—On the issuance of the cértificate of entry the — 
register and receiver will note on their records the commutation of 


- i ee applicant’s homestead entry, in whole or in part, as the case may — 


When patent is ready for delivery the entryman will be required, 
| oe the patent shall be delivered, to surrender his duplicate home- 
stead. receipt for transmittal to this office, if the entire homestead 


entry is commuted, or to have the commuted entry noted thereon =e 


: and the same then returned to him, if.commuted only in part. 


~ made and corroborate 
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Contests or protesis—Where’ an affidavit of contest or protest 
against the allowance of an application hereunder is filed at the time 
of submitting proof, or prior thereto, containing sufficient allegations, 

d under oath to warrant a hearing, and the 

_ further allegation that the same is not initiated for the purpose of 
harassing the claimant and extorting money from him under a com- — 
promise, but in good faith to prosecute the same to a final determina- 
tion, the register and receiver will take appropriate action thereon in | 
accordance with the Rules of Practice. The local officers will not | 
require tender of the purchase price-of the land until the final deter- 
mination of the case favorable to the application to purchase, and 
when so advised they must require the applicant to immediately 
‘tender a New York draft for such purchase price, made payable to 
_ the Secretary of the Interior, and on receipt thereof they will trans- 
mit it to the Secretary and advise this office thereof. Contest: or 


protest affidavits filed after transmittal of proof will not be considered . 


by the register and receiver, but will be immediately transmitted to 


this office. Appeals lie from the decisions of the register and receiver. 


ae by the Rules of Practice. 


to this office, and from the decision of this office to the Secretary of 
_ the Interior, as in other cases, and all procedure thereon will be gov- 

Disposition of proceeds —The moneys derived from the commuta- 
tion of homestead entries for townsite purposes will be paid over to the 


? proper authorities of the municipalities when organized, upon the 


receipt of the following required proof: 


- First. A duly certified copy, under seal of the order of the board of a 


county commissioners, declaring that the specified territory shall, 
with the assent of the qualified voters, be an incorporated town; also — 
_. the notice for a meeting of the electors, as required by paragraph 5 of 


‘article 1 , chapter 16, of the statutes of Oklahoma. 3 


Second. .A like certified copy of the statement of the inspectors filed — . 
with the board of county commissioners, also a like certified copy of - 
the order of said board, declaring that the town has been incorporated, _ 

as provided by paragraph 9 of said article 1. 2 eee a 
. Phird. A like certified copy of the statement of the inspectors, filed 
with the county clerk, declaring who were elected to the office of trus- 


tees, clerk, marshal, assessor, treasurer, and justice of the peace, as: - 


provided by paragraph. 16 of said article 1. 
Fourth. A like certified copy, by the town clerk, of the proceedings — 
-.of the board of trustees electing one of their number president; also a 
copy of the qualifications to act, by each of the officers mentioned, as 
‘provided by paragraph 19 of said article 1. , 2 =a | 

Fifth. A certified copy by the town clerk, of the proceedings of the — 
board of trustees; designating some officer of the municipality to make 
application for and to receive the money to be paid by the Secretary of 
the Interior. ie me .. “ 

Sixth. A proper application for the money by said designated officer. 
- Said application shall be addressed to the Secretary of the Interior | 
and may either be filed in the district land office for transmittal to this 
office or forwarded by-the municipal authorities direct to this office. 

_ When the same is received by this office, if the application and accom- 

panying evidence are in accordance with the requirements herein men- - 
_ tioned, 1t will be transmitted to the Secretary of the Interior and when 
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approved by him the money will be paid over to the designated officer 7 ee 


to be used by the municipality for school purposes only as required. _ 


Public reserves, how entered.— qe seeeons for patents to the tracts , 
a. 


-: reserved for public purposes, in 


™ also be filed therewit 


towns in Oklahoma created under — 


said section 22 or under any other act where tracts have been reserved | 


- for such purposes under said section 22, may be filed on behalf of the | 
municipalities whose corporate limits cover the land in which such - 


_ reservations are situated. The application should be made by the . 
_ mayor or other proper municipal officer, and describe the reservations  —s 
to be patented according to the approved plats of said townsite, and 
the same should be accompanied with the proof of the municipal 
- organization of the town similar.to that above provided for the dis- — 


position of the proceeds derived from the commutation of homestead 
entries for townsite purposes under. said section 22, and - 
ee the authority of the officer filing the applica- 
tion to make the same with the proper record evidence of his lection | 
and qualification as such officer. The application and proof must be. 
filed in the district land office, and if the officers thereof find the same. 
_ sufficient: under these regulations the register will issue the certificate 
of entry in the form provided therefor. | 7 —— 
-- Reservations in vacated. townsites—Under the act approved May 
- 11, 1896 (29 Stat., 116), where a townsite or an addition to a -town- 
site, in a homestead commuted to a townsite entry under the second 
roviso of section 22 of the act approved May 2, 1890 (26 Stat., 91), 
has been vacated under the laws of Oklahoma, and patents*for the 
public. reservations therein have not. been issued, such reservations 
will be disposed of in the following manner: a | 
First. Application and proof by the original entryman.—Application 
for a patent to such reservations may be filed by the original entry- 
man within six months from the vacation of the townsite; and proof 
must be filed by him, with the register and receiver, of the due vaca-. 
tion of such townsite in accordance with the requirements of the laws 
of Oklahoma; which proof-must consist of a copy of the record evi- 
dence of such vacation duly certified. Such proof rhust also be accom- 
panied with evidence that the corporate authorities of the munici- 
pality, if one be organized, in which the reservations were situated 
_ prior to such vacation, have been personally served thirty days prior 
to makine such proof with notice of the application and of the date | 


_- the proof will be made. If the proof be found sufficient the entry: _ 


will be allowed for the reservations as described in the townsite plat _ 


roof must 


- upon receipt ican ae en eater homestead price. Ifthe munici-. °° 


_ pality is represented at the time of making proof, it may be heard in. 


7 opposition to the application and decision be rendered thereon subject ._ | 
to appeal asin other cases. — | - ae . 


Second. Keservations disposed of as isolated tracts.—In case of the 


failure of the original entryman to apply for patent to such reserva-_ | 
tions within six months from the vacation of such townsite, or in case... 


such reserves have been patented to the municipality and it has ceased 


- to exist by: reason of such vacation, the reservations will be disposed a 


of as isolated tracts under the provisions of section 2455, U.S. Rev. _ 


 Stats., and the acts amendatory thereof, and the regulations issued - 


thereunder. - 


‘Third. Reservations may be sold. by an existing muneipal corpora- 


| tion, upon the vacation of the townsite, where patent has been issued —_ 
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‘ _ (0 L, D. , 352). 


to such munici Pa therefor, the proceeds of such sale to be poesia 
into the schoo 





IN MINNESOTA. 


" Toirnsites in ceded Indian lands under the act uneeed Febr ary 


os 9,.1903 (82 Stat., 820), will be disposed. of in accordance with the 


“regulations herein provided for townsites created under ‘sections 


geen. and 2381, 2382 to 2386, or 2387 to 2393, U. S. Rev. ‘Stats. 


IN. SOUTH DAKOTA. 


Townsaes in Rosebud ceded Indian lands um , Tripp ae. under 


the act approved March 2,°1907 (34 Stat., 1230 and 1231), will be © 


disposed of in accordance with the reculations herein provided for the. 
uber? of townsites oc section 2381, U. Rey: Stats. : 


ne 


: IN NORTH AND SOUTH DAKOTA. 


Teas un Cheese Rive and Standing Rock nae lands. ont . 


= care act approved May 29, 1908 (35 Stat., 461 and 463), will be -dis- 


' posed of in accordance with the regulations herein provided. for the 
| ha of townsites ae section 2381, U.S. Rev. ae 





IN. UTAH. . 


fund of such corporation, See ¢ case of City of Enid hn 


- Townsites in the Uintah Indian lands, under act auproved March 3, 7 7 
1905 (33 Stat., 1069), will be disposed of j in accordance with the regu-. 


 Jations herein provided for townsites created under sections 2380 ae 
— 2381, 2382 to 2386, or 2387 to 2393, U.S. Rev. Stats. _ 





IN NEVADA. 


Townsites in the Walker River Indian lands, under act approved ee 
| May 27, 1902 (32 Stat., 261), will be disposed of in accordance with 
the regulations herein provided for townsites created under sections 
face and 2381, 2382 to 2386, or 2387 to 2393, U. 5. Rev. Stats. 


ee 


“IN WYOMING. | 


Tasie mM Sioshoie or Wend Rives Indian lands, under. act 
approved March 3, 1905 (33 Stat., 1021), will be disposed of in accord-— 


ance with the regulations herein provided for townsites created under. 


sections 2380 and 2381, 2382 to 2386, or 2387 to 2393, U. 5, Rev. 
i Stats. | | 
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| IN MONTANA. 
- Townsites in Crow Indian lands, under act approved: April 27, 1904 © 


(33 Stat., 360 and 361), will be disposed of in accordance with the 
regulations herein provided for townsites created under sections 2380 


and 2381, 2382 to 2386, or 2387 to 2393, U. S. Rev. Stats. _ 


- Townsites in Flathead: Indian lands—Survey and appraisal.— 


. Under the act approved June 21, 1906 (34 Stat., 354), townsites may | : 


be selected and reserved by the Secretary of the Interior, and there- a 


» after they will be surveyed and platted into lots, blocks, streets, and _ 


alleys, and the lots appraised in accordance with the regulations in 
_ this circular provided for townsites surveyed, platted, and appraised 


under section 2381, U. S. Rev. Stats., but the appraisers shall, in 


addition to the work in such regulations required, also ascertain the 
- names*of the residents upon, and occupants of, any lots in such . 
townsite, the character'and extent of the improvements on such lots, ©. 
and the name of the. reputed owner thereof, and they shall report . 


their findings thereon in connection with their report of appraisals, 
which report of findings shall be taken as prima facre evidence of the 
facts therein set out. ee ae ae ee ee ae 

— Filing of plat and appraisement.— When the plat and appraisement - 
lists are approved, the same will be sent to the register and receiver 
for filing, and immediately on receipt thereof they will prepare a. 
notice to the effect that such plat and list have been filed with them, 
stating the date thereof, and that they are ready to receive applica- 
. tions to make proof and entiy for improved lots by persons claiming a_ 
preference right to enter the same at the appraised price, which appli- 
cations and the proof thereon must be filed and made in time to | 
secure entry prior to the date fixed for the public sale. Such notice 
will be given publicity by posting a copy. thereof in a conspicuous - | 
place in the register’s office, by giving. copies thereof to the local news- ° 
papers as an item of news, by transmitting copies thereof to the post-. | 


master in each. townsite in which there is a post-office, and where 


there is none, then to the postmaster nearest the land, with a request : 
‘that he post the same in a conspicuous place in his office, and by giv- 


_. ing such further publicity thereto as may be done without incurring 


expense. | 7 , : oat 
Preference right, application, and. proof—aA preference right of. — 
entry, at the appraised price, of not exceeding two lots, is accorded 
an actual resident, to secure which entry the claimant must file in ~ 


. the district land office, in time to make proof and secure entry thereof aa 


_. prior to the date of public sale, an application therefor, showing that = = 
at the -date the appraisers commenced their work upon the land the 


claimant was an actual resident upon one of the lots applied for, and __- 
the owner of substantial and pemene improvements thereon, and ~ 
also:the owner at said date of substantial and permanent improve- 


~ ments upon the- other lot, if two are applied for, and that such resi- hp, ted 


dence and improvements have been maintained thereon to date of | 


filing the application. A notice of intention -to make proof must be ~ we? 


filed and the notice for publication must be issued, published, and | 
posted at the applicant’s expense, as in ordinary cases, and in manner 
and form and for the time provided in the act ‘approved March By: 


1879 (20 Stat., 472). 
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The proof may be made before the register and receiver or any 
_ officer duly authorized by law, and must show, by record or-docu- . 
- mentary evidence where such evidence 1s usually required, and where > 
not so required, by the testimony of witnesses, (1) due publication of 


-. the register’s notice; (2) the applicant’s possession of and actual resi- | - 


~. dence upon one of the lots apphed for and his or her ownership of 


substantial and permanent. improvements thereon at the date the . 


- appraisers commenced their work upon the land; (3) his or her pos- — 
session and ownership of substantial and permanent improvements 
upon the other lot at the date the appraisers commence their work 
upon the land, if two lots-are applied for; (4) the maintenance of such © 
_ residence, possession, and improvements to date of filing the appli- 
cation; and (5) applicant’s age, and if a minor or a married woman, 
whether he or she lives separate and apart from his or her parents and 


_. husband. The proof must embrace the testimony of the applicant . 


~ and of at least two of his advertised witnesses. ‘The appraised pur- | 


chase price of each lot must be paid ‘to the receiver at the time of 


submitting proof, except as hereinafter provided, and if the proof is _ 


found sufficient entry will be issued thereon. 


¢ 


forfeiture, qualification, and restrictions.—AllL preference right of 


- entry of improved or occupied lots, unentered on the day fixed for 
-. the public sale, will be forfeited, unless a contest be pending thereon . 
as hereinafter provided, and such lots will be offered at public outcry — 


in their regular order with the other unimproved and unoccupied lots. — 
_ When notified of the date fixed. for.the public sale, the register and 

receiver will refuse to receive or considér any such application for - 

_ entry where due publication could not be had and proof made thereon 
_ prior to the date so fixed for the public sale. Entry of public land 
under other laws, or in other townsites, or ownership of more than 
* 320 acres will not disqualify an applicant. No entry can be made of 
an. improved lot on which the claimant does not reside, unless his or 


-.. her residence lot.is included in the same or a previous entry. 


# - Contests.—Hearings will be allowed and conducted in accordance. 
~ with the Rules of Practice where two or more adverse applications. 
are filed for the same lot, or where a sufficient’ contest or protest 


affidavit is filed against an application on or before the day fixed for 


Pp 7 
making proof,. but no aren money will be collected from the 


applicants: until.the final determination of the case, whereupon the 


successful applicant will be required to pay the purchase price within © _ 


thirty days from notice thereof. : te 4 a 
' Public sale—The notice of public sale will be prepared and pub- © 

-lished in the form and manner herein provided for the sale of town — 
lots under section 2381, U.S. Rev. Stats., and: the sale will be con- 


ducted in the same manner and be subject to the same restrictions, | 


andthe certificates and applications for private entry must also be 


~ issued‘and filed in manner and form as provided in the regulations 
~ under said section 2381. a, | | — 

. Townsites in Blackfeet and. Fort Peck Indian lands—That portion - 
of the act approved March 1, 1907 (34 Stat., 1039), relating to town- 


= sites In the Blackfeet Indian lands, and section 14 of the act approved | 


May 30, 1908 (35 Stat.,563), relating to townsites in the Fort Peck 
. Indian lands, will be administered. in accordance with the regulations: 
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in this circular provided for townsites in. the Flathead Indian lands; — , 
"except that in townsites in the Fort Peck Indian lands five lots. — 
instead of.two may.be awarded preference-right claimants, under the _ 
conditions and restrictions provided in said regulations for the entry — 


of two lots. 


or ee 


IN. WASHINGTON. 


—- Townsites in Colville and in Spokane Indian lands under the acts. 
approved March 22, 1906 (34 Stat., 82, sec. 11), and May 29,1908 -. 
(35 Stat., 459, sec. 4), respectively, will be ‘selected and reserved by © 
the Secretary of the Interior, and -will thereafter be surveyed, ap-- = 
osed of in accordance with the regulations In, this. . 


under section 2381, U. 8. Rev. Stats. 


praised, and. ae 
circular provide 


IN IDAHO. — 


| Toumsites in Coeur d’ Alene Indian lands, ‘under act approved June 


21, 1906 (34 Stat., 337), will be selected and reserved by the Secre- _ - 


tary of the Interior and thereafter surveyed, appraised, and’ disposed 


of in accordance with the regulations in this circular provided under - 


section 2381, U.S. Rev. Stats. | 





IN CALIFORNIA “AND ARIZONA. — 


* Townsites in Yuma and Colorado River Indian lands, under that ae 


| portion of the act ea atp April 30, 1908 (35 Stat:, 77), relating to — 
| s, will be selected and reserved by the Secretary 
. of the Interior and will be thereafter surveyed, appraised, and dis- . 


_ townsites in said lan 


- posed of in accordance with the regulations in this circular provided 
_ - under section 2381, U. 5. Rev. Stats. © ee ~ 





-Townsites IN RecLaMATIon ProgEcTs. 


Withdrawal, survey, apprarsement, and sale—Townsites in con-.. 
nection with irrigation projects may be withdrawn and reserved by. 
~ the Secretary of the Interior under the acts approved. April 16 and 
June 27, 1906 (384 Stat., 116, secs. 1, 2, and 3, and 519, sec. 4),. — 

respectively, and thereafter will be surveyed into town lots with 


‘appropriate: reservations for public purposes, and will be appraised 


and sold from time to time in accordance with the regulations in this 


circular provided under section 2381, U.S. Rev. Stats. 

The public. reservations in each town shall be improved and main- 
tained by the town authorities at the expense of the town; and upon 
the organization thereof as’ a municipal corporation, said reserva- 


tions shall be conveyed to such corporation in its corporate, name, 


~ subject to the condition that they shall be used forever for public 


7 purposes. To secure such. conveyances the municipality shall apply ~ 
through its’ proper officer for .a patent to such reservations, and ~ 
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E. furnish proof in manner, form, and substance as required under the 

_ regulations in this circular for patents to public reservesin Oklahoma ~~ 

. . townsites under section 22 of the act approved May 2,.1890:°(26 _ 
— Stat., 91). | = a ea 


_ PaRKS AND CEMETERIES. 


The right of entry under the act apptoved September 30, 1890 (26 


_ Stat., 502),1s restricted to incorporated cities and towns, and each of -— 
'-- such cities and towns shall be allowed to make entries of tracts of _ 
unreserved and. unappropriated public land, by government sub-~ 


divisions, not exceeding, in all entries hereunder by such city or | 


town, a quarter section in area, all of which must lie within three 
>. poiles a the corporate limits of the city or town for which the entries _ 
‘are made, | : - en 


| Where on unsurveyed land.—If the public surveys have not, been | 


extended over the land sought by any city or town under the pro- 
- visions of said. act, it shall first be necessary for the proper corporate _ 
~ authority to apply to. the surveyor-general of the district in.which — 

_ the tract in question is located for a special survey of ‘the outbound- 


aries of such tract. The application should describe the character of 


the land sought-to be surveyed and, as accurately as possible, its 


area and geographical location. Tracts covered by such:-special 
surveys must be as nearly as practicable in square form, and entries 


| _ of the same will not be allowed until after. the surveys shall have | 
. been approved by the surveyor-general and accepted by the Com- | 
missioner of the General Land Office. The current appropriation for 


“surveying the public lands” being applicable to the survey of 
‘lines of reservations,’ as well as to the extension of the ordinary 


lines of the system of public-land surveys, the cost of the surveys of all _ 
-unsurveyed iands selected under the provisions of said act of Septem- 
_-* ber 30, 1890, will be paid for out of said appropriation, the same as the © 
_. special surveys of the outboundaries of town sites and for like reasons — 
- (see case of Fort Pierre, 18 C. L. O.,,.117), and the deputies employed. © 
by the surveyor-general.to execute such special surveys will report 
_ whether the land is either mineral in character or within an organized 5 


mining district. - | 


_ Application and proof—An application for the purposes indi¢ated 


herein can only. be made by the municipal authorities of an incor- 


porated city or town; and in all cases the entries will be made and 


patents issued to the municipality in its corporate name, for the — 


specific purpose or purposes mentioned in said act. 


The land must be paid for at the government price per acre, after - 


. proof has been furnished satisfactorily showing— 


_ First. Six weeks’ publication of notice of intention to make entry, 
in the same manner as in homestead and other cases..- | 
Second. The official character and authority of the officer or officers _ 


making the entry. 


Third. A certificate of the officer having custody of the record of 
- Incorporation, setting forth the fact and date of incorporation of the . _ 
city or town by which entry is to: be made, and the extent and location ~ 
of its corporate limits. a ee ee a se: Gen | 
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Fourth. The testimony of the applicant and two published witnesses 


to the effect that the alee for is vacant and unappropriated by | 

__ any other party, and as to whether.the same is either mineral in char- — 
-. acter or located within an organized mining district or within a miming’ 
region. oe eee ee 

~~. Fifth. In case the land applied for is described by metes and _ 

bounds, as established by a- special survey: of the same, that the — 


- applicant and two of the published witnesses have testified from — ; ; 
personal knowledge obtained by observation and measurements that. = = 
the land to be entered is wholly within 3 miles of the corporate - . | 


limits of the city or town for which entry is to be made. 


| Certificates.—-Where the proof shows that the land is mineral in are 
- character, located mm a mining district, or is within a region known 


as mineral lands, the certificate of entry shall contain the following 
> SPROWISO: * o. eee Ge Bo eat ge mle, | PE hae ee. 
Provided, That no title shall be hereby acquired to any mineral 


deposits within the limits of the above-described tract of land, all. 7 


_ such deposits therein being reserved as the property of the United _ 
States. | " ee ee ak ea 


> ty T CEMETERIES. | 7% : 
Who may enter.—Under the act approved March 1, 1907 (34 Stat., 
1052), the right to purchase public land for cemetery purposes ‘is _ 
limited to religious, fraternal, and: private corporations or associa- 
tions, empowered. to hold real estate for:'cemetery purposes by the 


Jaws under which they are organized. Such corporation or associa-~_ 
tion shall be allowed to make but one entry of not more than eighty 


acres of contiguous tracts by government subdivisions of nonmineral, —_ 


unreserved, and unappropriated public land. o> | 

Where on unsurveyed land.—Ii the public surveys have not been - 
extended over the land so sought to be entered, the corporation or 
association should first apply to the proper surveyor-general for a 
special survey of the exterior lines of the tract desired, describing the 


topographical character of the land and its. area and geographical. 


location as accurately as possible. Such tracts must be as nearly. 
as practicable in a rectangular form, and after the survey and plat 


- thereof has been made, approved by the surveyor-general, accepted | | 


_ by this office, and filed in the local office, application may then be 


made for the entry of the land under said act. The cost of such | 


surveys will be paid out of the current 20 ee for ‘‘surveying 
the public lands,” and the deputies employed will report whether 
the Jand is mineral in character. _ oe ee sk en 
- The proof must satisfactorily show—-- ae a re 
First: The filmg of a notice of intention to make proof, the | 
‘issuance, in manner and form so far as possible as.in other cases — 
provided, of the publication notice, to be published and posted. for 


the time and in the manner provided by the act of March 3, 1879 


(20 Stat., 472), and the regulations thereunder. ~ a ae _ 

_ Second. The official character of the officer or officers applying _ 
on behalf of the association or corporation to make the entry, and > 
- his or their express authority to do so conferred by action of the 

association. | : a rr oe 
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e . 


ae ‘Third. A copy of the record, certified by the. officer having charge 


thereof, showing the due. incorporation and. organization and date 
thereof of the association or corporation and its location and address. » 


~~ “The Jaw under which it is organized and by which it derives its 
- . authority to hold real estate for cemetery purposes must also be 

cited. Sede, Wee, Sea Shae eer ge ot | ~~ | 

- Fourth. That the, land applied for is nonmineral, vacant, and 

-.  unappropriated public land, and the extent to which it is used for 
' cemetery purposes, and when first so used, if it is so used, which must 


be shown by the testimony of the applicant and two of the adver-: 

tised witnesses. me i er os 
Proce.—The land must be paid for at such price per acre as shall 

be determined by the Commissioner of the General Land Office, 


provided that in no case shall the price be less than $1.25 per acre. 


Entries under this act must issue to the association or corporation 


in its corporate name, and the granting clause in the certificate. - 
_ should state that the patent to be issued for the tract described is ‘‘for | 


cemetery purposes, subject to reversion ‘to the United States should - 


the land or any part thereof be sold or cease to be used for the pur- 
- pose’ in sald act provided.” Inasmuch, however, as the Commis- — 
sioner of this office determines the amount of the purchase price — 


under the existmg -conditions in each particular case, the register’ 


and receiver will, when proof is made to their satisfaction, imme- 


_. diately forward such proof to this office with their recommendation 


thereon without collecting any money as the. purchase price and - : 


- without issuing the final papers. If this office finds the proof satis- __ 
_ factory, the Commissioner will fix’the purchase price, and the local — 
officers will; on being notified thereof and. no objection appearing 

thereto in their office; notify the applicant of the amount required 


and allow him thirty days from service of such notice to pay such 
purchase price, and on receipt thereof the entry will be issued, - 


ct 


Special order to Commissioner of June 11, 1896, is reissued as 


"follows: 


7™* 


22. D., 675. 


In ‘addition to cases specified In: departmental order of January © 
29, 1896 (22 L. D.; 120), you are directed to transmit for disposition 


as ‘current work” all cases involving townsite entries. — 


* In all cases classified as current work, when sending out notice of 


your decisions, you will inform the parties interested. of that fact, 


and that the rules relating to filing arguments will be strictly enforced. 





| Frep. Dennetr, Commissioner. 


. °. This circular at roved, August 1; 1909. 


Jesse EK. Witson, = - 
—_ Acting Secretary. — 
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FORMS. 
‘SCHEDULE OF APPRAISEMENT. 
Aduaton of lots and blocks in the townsite of State of appraised hae 
under— = a ae 

oes eg & | —— . 

Block. =. | Lot. Area, |————_— ae he gd ony” Remarks. 

| i aes ia Dollars. | Cents. | ar 
ee ae 19. 





We, the undersigned, ceaatitings the Board of Appraiears appointed. under 
, to examine and appraise the surveyed and platted lots described in the © 
foregoing list and designated on the approved plat of the townsite of | 
do hereby certify that on the day (or days) of , 19—, we visited and exam- 
ined each of said town lots; and that the valuation placed | upon each lot as designated. 
in the foregoing list is the fair, just, and full cash yaue ous accor es to the best of. 
our jude ment: | 7 ; 


ovine of Appraisers. io 




















——_—_—_—_—_—. 





ee 


_ No. —., 7 
APPLICATION UNDER SECTION 2387, U. 5. REV. STATS. | | 


DEPARTMENT OF THE. LwtERIOn, 
LAND OFFICE AT - 








a, co 
as - , Of. ~ County, State of ode aon 
apply to purchase, under sections 2387 to 2393,. inclusive, U. 8. ‘Rev. Stats., 
of Principal Meridian, containing 
for the townsite of | 



































ec. ——, T..— 
| acres, at the sum of $ 
My Cee address is. 














cts 
: : . 





‘I hashe cartity that the land above described contains acres, and. that the ; 


purchase pa therefor i is $- 





— —., Register. . 


| » of $ 


- in the townsite of : 


' . at the appraised price of $- 
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APPLICATION 20 PURCHASE oO LOTS. 
a, « | i ‘Dzvanrmenr OF THE iaseniok: 
| a LanD oe AT —~—., ———, 
a a. tt Ag 
—, - ee —— LGnuaiy. State of -—_——., a6 hereby apply to purchase, 
under, To Block No. ——, in-the townsite Of - ; ,as delineated — 














and aes in the approved plat thereof, ae ——, at - sum of. 





: . 


My post-office address is enema. ——-. 











| y heeby paie that the jaw above described contain ns oecieen and that the 
PUreaee: pce therefor i is $ ; _ oe 
| | ——— , Register. 
Nee” 


APPLICATION TO PREEMPT TOWN LOTS. 


| Deranrwens OF THE. Iwrerron, 
LAND Onrice | AT ; : 
ese 19—. 

















es State of ———., i hereby apply. to pie hans, 

under ———, Tat Nos ——, in Block No. ——, in the townsite Of = ———, as 

delineated and decanted in the approved plat thereof, containing ———, at the sum - 
, basing said application on the following facts: That L am — ‘years of age | 





(and, if. under 21 years of age, add, and the head of & family); that Tam anative-born — 
citizen of the United, States (or have declared my intention to become a citizen of the __ 

United States); that my post-office address is ,———~; and that my settlement, © 

the date ther eof, and the a and nee of my amprowe ments on said lot are as 





: we 








. 





I oe certify that the lot above described contain era ,and that the purchase 


price t thereof i 18 hg 








, | : | | - = —; Register. 
Be asl fe ee Se No. 


APPLICATION. FOR, PREFERENCE. RIGHT OF ENTRY IN FLATHEAD 
- INDIAN LANDS, MONTANA. 


Dacian OF THE Inrextor, 

















LAND OFFiceE AT ——~—, — 
poe AO, 
I, , ol seine: State of - , do heteby appl nM to pee: 
"ae under the Act ed J yne 21, 1906 (34 Stat., 354), Lot No. —_—, in Block No.-—, 


, as delineated and designated on the plat thereof | 











approved by the Department of the Interior on 
, basing said application on actual residence and 
ownersilip of substantial me permanent a ba cae on. said lot as follows: 




















I ee he that the lot. jee described contain~ . and that the ap- 7 
praised Pen price thereof i is 3- : : Oo 





, Register. — 


—, 19—, containing ——-—,  _ 
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NOTICE OF INTENTION TO MAKE PROOF, 


DEPARTMENT. OF THE INTERIOR, 
LAND OFFICE AT = 











— ise. 










































































, having copied to purchase, under 
the ee give notice of intention to make peck to establish 
right under said law to enter the land above described, before the - ; 
at, : = 6 — —, 19—, ne two of the following witnesses: 
fe ee »0 , 
—— , of ,——. 
—— , of - ,——. 
\—— , of >——. 


et reer 


| Notice of the above ares will be published in the 
at 
land described. 








: , printed 
, which I ey foe as the newspaper published nearest the 














, Register. 


_ NOTICE FOR PUBLICATION OF MAKING PROOF. 


Durartwent OF THE Inventor, 
LAND OFFICE AT —, 











: 3. 
oe —, 19—. 
_. Notice is hereby given that » as , has filed notice of his - 
intention to make proof of his right to enter, under , the —— ; 
and that said proof will be made’ ‘before at ———, -, on — —, 
19—, and he names as his witnesses in making such prool—__. : 






























































| Hee 








| 





, fegister. 


NOTICE OF PUBLIC SALE. 


DEPARTMENT OF THE INTERIOR, 
Lanp OFFICE AT ; 











Notice is hereby given that on cane day of , LI—, a ——, 
beginning at 10 a. m. of that day and continuing thereafter from a to day as long 
ad may be necessary, we will offer at public outcry to the highest bidder for cash at 
not less than the appraised value thereof , in the townsite of 
, as delineated and designated on the plat of said townsite, approved 
—, ——; now on file in our office. 

The purchase price must be paid in cash to the receiver before the close of his office - 
on the day the bid is accepted. . 

All parties are warned under the penalty named in section 2373, U. S. Rev. Stats., 
against any combination or action teuding to hinder or embarrass the sale of said lots 

or to Pn free competition between bidders. 




















>} 














, Register. 
, tiecewer. 
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CERTIFICATE OF ENTRY UNDER SECTION 2387. 
DEPARTMENT OF THE InvError, 
LAND OFFICE AT : -, 
—, 19—. | 








J meee certify that, in pursuance of sections 2387 to 2393, U. S. Rev. Stats, 




















| , of - County, State of , ha— this day purchased for the sum of 
5: , the of section No. ——, in township No. ——,, of range No. 
—— of the Principal Meridian, containing acres, at the rate of $ 














per acre for ee townsite of : 

Now, therefore, be it known, that on the presentation of this certificate to the Com- 
missioner of the General Land Office, the said shall be entitled to re- 
ceive a patent for the land above described, in trust for the several use and benefit of 
the occupants thereof, according to their respective interests. 






































-, Register. 

| oS . No. ——. 
‘ CERTIFICATE OF ENTRY FOR TOWN LOTS. 
| Department oF THE INTERIOR, 

LAND OFFICE aT : ey 

ae aoe 
I hereby certify that j in pursuance of , of ‘County, 
has this day purchased for the sum of $- , Lot —, -, No. ——, in Block No. —~, 1 
the townsite of , containing , a8 the same delineated 














and designated on the plat of said townsite, approved by the Secretary of the Interior 
on 

Now, ‘therefore, be it known, that on the presentation of this certificate to the Com- 
missioner of the General Land Office the said purchaser shall be entitled to receive 
a patent to said a —- 





pay Va aaa 





, Register. 
Nee 
OKLAHOMA TOWNSITE RESERVATION CERTIFICATE. 


D5PARTMENT OF THE INTERIOR, 
> ND oe AT 
—, 19—. 


I hereby certify that, semsiaind to the provisions of pee 22, of the act of May 2, 
1890 (26 Stat., 81), and the regulations thereunder, (mayor or trustee) 





























of the town (or city) of ; in County, ‘Oklahoma, has made application 
for patent to said town (or city) for in the townsite of , located 
on , Sec. ——, T. ——, R. ——, I. M., Oklahoma, reserved for said public pur- 





poses and delineated and designated on the. plats of said townsite, approved. 
by - on —, ~~, sald application being accompanied by satis- _ 
factory proof of the organization of said municipality, and of said author- 

— ity to make application for patent for said reservations. 

Now, therefore, be it known that on presentation of this certificate to he Conia: 
_ sioner of the General Land Office, the said town (or city) of shall be entitled: 
to a patent for the tract (or tracts) of land above described, to be maintained for said 
public purposes as pres! in the act herein mentioned.  ~ | 























—— ae 


. Register. 
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INSTRUCTIONS RELATIVE TO PUBLICATION OF FINAL-PROOF NOTICES 
AND CONCERNING THE DISCRETIONARY AUTHORITY OF REGISTERS 
IN THE SELECTION OF NEWSPAPERS FOR THAT PURPOSE. | 


DEPARTMENT OF THE INTERIOR, |. 

oes . GENERAL LAND OFFICE, 

oo Washington, D. C., August 11, 1909. — 
Registers and Ltecewers of United States District Land Offices. 
Sirs: This office is in daily receipt of complaints from editors 

and publishers of newspapers to .the effect that their publications. 

are not accorded the patronage which should be bestowed upon 
them, in accordance with the law .and regulations governing the 
ees of notices of intended final proofs on entries of public 
ands. aT 
The object of the law requiring publication of such notices is to 
bring tothe knowledge and attention of all persons who are or 
who might be interested ‘in the lands described therein, or who 
have information concerning the illeeahty or .invalidity of the 
asserted claims thereto, the fact that it is proposed to establish and 
perfect such claims, to the end that they may interpose any objec- 
tion they may have, or communicate information possessed by them 
to the officers of the land department. It is unnecessary to state 
that this object can not be secured by a notice published in a paper 
which has no meritorious circulation among the people resident in 
the locality in which the affected land is situated, and that matten- 
tion to or disregard of their duty in this behalf on the part. of 
registers will result in the total subversion of the law and the defeat 
of its purpose and intent. To the end, therefore, that you mav be 
fully instructed concerning your official obligation in the premises, 


and that you may be urged to an.alert and diligent performance of 


_the duty which the law imposes upon you, your attention is directed 
‘to the several rules now to be stated and which should govern and 
control you in the discharge of your official obligation: | , 

_ First. A notice of intended final proof must be published in a 


newspaper of established character and of general circulation in ~~ 


the vicinity of the land affected thereby, such paper having a fixed 
and well-known place of publication. No newspaper shall be deemed 
a qualified medium of notice unless it shall have been continuously 
published during an unbroken period of six months immediately . 
preceding the publication of the notice, nor unless it shall have ap- 

plied for and been granted the privilege of transportation in and by 


the United States mails at the rate provided by law for second-class _ 


matter (secs. 427 to 437, inclusive, Postal Laws and Regulations), 
a privilege available to all newspapers having a legitimate list of 
subscribers and a known place of publication. - "4 
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Second. The notice must in all cases be, published in the news-'. 
aper which may be printed and issued at a place nearest to the 
fais which the notice affects.. By the word ‘‘nearest’’ as -here 
- used it is not intended that geographical proximity shall be meas- 
ured on an air line drawn between the land and the place of publi- 
cation, but by the length of the shortest. and principally traveled 
. thoroughfare between such places, being the highway ordinarily 
used and employed for travel by vehicles of any kind. But this: 
qualification shall not be intended as authorizing any manifest 
perversion of the spirit of the rule, but simply to dispense with any 

strict rule based on geographical distance. © | | 

Third. It is not necessary that the newspaper nominated as the 
medium of such notice shall be published in the same county as 
that in which the land lies, or even in the same land district. On 
the contrary, a newspaper published in an adjoining county, if its . 
place of publication is nearer to the land than that of any other 
newspaper, must be designated as the agency of publication, if it , 
is also qualified by reason of its general circulation in the vicinity - 
of the aitcted lands. ee ee a 7” 

F¥ourth. The law invests registers with discretion in the selection 
of newspapers to be the media of notice in such cases as are here 
referred to, but that discretion is official in character, and not a 

urely personal and arbitrary power to be exercised without regard 
or the object of the law. by which it is conferred. It follows that a 
registers action in the exercise of such discretion is subject to 
review by this office in any case where it is sufficiently alleged that 
_ the discretion has been abused, meaning thereby that it has been 

exercised in a manner perversive of the object of the law in requiring 
such notices to be ab hated. This power of review will ordinarily 
be exercised and made effective in a proper case by holding the 
final proof to have been preceded by insufficient notice; but it may 
be resorted to and exercised, in any case in which it may be shown 
that a register is persistently designating a manifestly inefficient 
medium of notice, by forbiddimg the further publication of notices in 
such a newspaper until it shall have acquired and sufficiently estab-. 
‘lished its possession of the requisite qualifications. In other words, 
where it has once been determined that a newspaper is not a compe- , 
tent medium of notice, it is within the power of this office ta forbid 
_ the continued selection of that newspaper as the means of publication 
without awaiting repeated abuses of discretion on the part of a 
register and a determination in each separate instance that the — 
notice was ineffectually published. This course of action will, there- 
fore, be pursued whenever it is shown that a register is bestowing 
his patronage upon an alleged newspaper which is not entitled to 
that character, ae merely a private advertising agency or pub- 
lished for some special purpose and not as a general disseminator of 
news, or where such paper has no actual bona fide or reasonably © 
meritorious circulation, or is not in fact published at its pretended 
place of publication, but at some other place. | | | 
_ Fifth. Where a register acts in the reasonable and not. manifestly — 
unfair and improper exercise of his- discretion his decision will not 
be interfered with or disturbed by this office. The department 
can not and will not undertake to weigh and nicely calculate’ the 

relative efficiency of two or more newspapers published in the same 
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‘place and alike possessing and enjoying an established character and 
general circulation; nor will it, as between two papers published at 
different places, permit any slight and unimportant advantage in the | 
‘matter of geographical proximity, period of publication, or extent of 
circulation, possessed by one of such papers over the other, to serve 
as a sufficient reason for disapproval of the register’s conclusion as to 
which one of such newspapers should be designated as the means of 
publication. ~ . ‘ - 7 is 
- Sixth. It is earnestly desired that you shall severally be at all 
times. careful in your observance of and adherence to the rules which 
~ have been here stated and prescribed for your governance, to the end 
that the now numerous and urgent complaints of alleged discrimina-_ 
- tion, and charges to the effect that the object of the law is not ob- 
served in the choice of newspapers for the publication of final-proof . 
- notices, may be at least greatly diminished in number, as well as to 
the further end that such as may be received shall be without founda- 
tion of fact or in law. Se | is | 
Seventh. Persons seeking to establish their right to a legal title to - 
-any public lands are not authorized to interfere with the discretion — 
of the register in the choice of a newspaper in which to publish notice 
of their claims;. nor will any designation of a newspaper made by a 
register, in the reasonable exercise of that discretion, be disturbed on 
the ground that the claimant recommended another newspaper. All 
other conditions being equal, it will be entirely proper to accord . 
favorable consideration to a claimant’s nomination of a newspaper, 
though acceptance of such a nomination will not be enjoined upon 


ou. | as | ~ 4 
i Highth. None of the rules herein stated respecting the designation 
of the newspaper are intended to apply to, or govern, publication of 
notice concerning proof proposed to be offered in support of an appli- _ 
cation for the purchase of lands chiefly valuable for their timber or 
stone, under the act of Congress of June 3, 1878 (20 Stats., 89), as 
extended by the act of Congress of August 4, 1892 (27 Stats., 348), 
nor to the purchase of Alaskan coal lands under the act of Congress 
of April 28; 1904 (33 Stats., 525). Publication of such notices must 
_ be procured by the applicants, in newspapers selected by them, but 
‘this privilege does not exempt them from the. obligation to select a 
newspaper published nearest to the lands to which the application 
relates, and such paper. must be in all other respects a competent 
medium of notice, in accordance with the principles which have been 
stated. You will give to all applicants under this act due counsel 
and instruction concerning the duty imposed upon them in respect of | 
publication. of notice, to the end that they may not ignorantly err in 
the choice of newspapers through which to communicate such notice. 


PROCEDURE IN CASES OF COMPLAINTS. — 


Ninth. No appeal will lie from the action of the register in refusing ~ 
to name any particular newspaper as an agency for the publication of © 

notices concerning claims to public lands. But any editor or pro- 
prietor of a newspaper who believes and desires to charge that a 
notice of proof in support of any claim to public land has been pub- 
lished in a paper. disqualified by the rules and principles herein stated, 
to serve as the medium of such notice, may file in the district land — 
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office from which such notice emanated .a written. and verified protest 
against, the acceptance of the proof submitted in accordance with such 
notice. Such protest should set forth all material and essential facts | 
within the knowledge of the protestant, or of which he has reliable 
information and which he believes to be true, and which, if duly 
established by proof, would require a determination that the news- 
paper in which the notice was published was and is not a reputable 
and established publication, printed, in good faith, for the diffusion 
of local and general news; or that.it is.and was not the paper. pub- 
lished-nearest to the land affected by said notice, and that there is 
another newspaper published at a place nearer to said lands, equally 
well qualified in all respects to convey notice of the claim thereto 
asserted; or any other cause of disqualification expressed and define 
in and by the foregoing several rules. | ‘2 a 
‘Tenth. Any such protest must be accompanied by copies of at 
least three successive editions of the paper against se efficiency 
as a means of notice the protest is directed, and by as many like 
copies of the paper published by protestant, and alleged to have been © 
a more efficient agency of notice than was the paper actually chosen. 
It should, in addition to other facts hereby made essential, disclose 
the relative number of actual paying subscribers supporting the said 
two newspapers; the number of papers actually distributed im the 
county in which said papers are published and in the county in 
which the land is situated; and the number of papers mailed to bona 
- fide subscribers at the post-office nearest to the land to which such 
notice relates. It should state the length of time during which each 
of said newspapers has been actually and continuously published, 
immediately preceding the date of the protest; and, if either of said 
papers has been denied, or has never applied for, entry as second- 
class matter in the post-office at the place of publication, that fact © 
should be stated. 7 _ , | oe 
Eleventh. Where any protest has been filed in the manner herein 
prescribed it shall be the duty of the register and receiver to im- 
mediately consider same and to proceed thereon as in other cases of 
protests against final proofs. If they should conclude that the facts 


stated in the protest are insufficient to warrant an order for a hearing, | 


they will render decision to that effect and duly notify the protestant 
thereof, at the same time advising him of his nght to prosecute an 
appeal to this office, in the manner and within the time prescribed 
by the rules of practice. After the expiration of the period during 
which an appeal may be prosecuted, they will, if no.such appeal be 
filed, forward the protest and accompanying exhibits to this office, 
with their:decision thereon, as in cases of unappealed contests, to- 
gether with a separate report by the register concerning the facts 
- within his knowledge, and bearing, in a material manner, on the 
' merits of the question presented by the protest. —_ 

Twelfth. In all cases where no appeal is prosecuted from a decision 
by the register and receiver dismissing a protest, that decision will. 
-be considered final as to the facts; and acquiescence therein by this 
office will be refused only when it is manifest that it was error to_ 
determine that no proper ground of protest was sufficiently alleged. _ 

Thirteenth. The law imposes upon registers the duty of procuring 
the publication of proper final-proof notices, and charges the claimant 
with no obligation in that. behalf, except that he shall bear and pay 
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the cost of such publication. Registers should accordingly exercise 
the utmost care in the examination of such notices and in the com- 
parison thereof with the records of their offices, to the end that they 
-. mmay not go to the printer containing any erroneous description of the 
_ entered land, or designating an officer not authorized to receive the 


- proof, or that they shall not be for any other reason insufficient. It - 


is equally important that a notice correct in all of these particulars 


shall not be published in a newspaper manifestly disqualified as a_ 


means of publication and clearly incapable of bringing the notice 
to the attention of the people dwelling in the vicinity of the lands. to 
which it relates. : a oo 4 
Neglect of the duty above defined, resulting in a requirement of 
republication, should not visit its aaa upon the claimant. - In all 
such cases, therefore, the register by whom the publication was pro- 
cured will be required to effect the necessary republication at his own 
proper expense. If an error is committed by the printer of the paper 
in which the notice appears, the register may require such printer 
to correct his error by publishing the notice anew for the necessar 
length of time, and for his refusal to do so may decline to designate his © 
said paper as an agency of notice in cases thereafter arising. 


136 DECISIONS RELATING TO THE PUBLIC LANDS. 


LAWS AND REGULATIONS, 


_ For your more complete instruction. concerning the subject- 
matter of these rules, and as a means of affording a ready and con- 
venient reference to the several laws and regulations. providing for 
and requiring publication of notice in relation to entries of and 
claims to public lands, those laws and regulations are here assembled. 
A careful examination thereof will familiarize you with the language 
in which they express their requirements and indicate to you their 
evident purpose. | - 8 | | | 


Homestead and preemption entries. 


(1) Act of Congress of March 8, 1879 (20 Stat., 472).° 


Be wt enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That before final proof shall be submitted by any 
. person claiming to enter agricultural lands under the laws providing for preemption 
or homestead entries, such person shall file with the register of the proper land office 
2 notice of his or her intention to make such proof, stating therein the description of 
the lands to be entered, and the names of the witnesses by whom the necessary facts 
. will be established. _ a 

Upon the filing of such notice, the register shall publish a notice that such appli- 
cation has been made, once a week for the period of thirty days, in a newspaper to be 
‘by him designated as published nearest to such land, and he shall also post such notice 
in some conspicuous place in his office for the same period. Such notice shall con- 
_tain the names of the witnesses as stated in the application. At the expiration of 

said period of thirty days, the claimant shall be entitled to make proof in the manner 
heretofore provided by law. The Secretary of the Interior shall make all necessary 
rules for giving effect to the foregoing provisions. . : 


(2)° Circular of April 10, 1909, paragraphs 40, 41, and 42, continuing in force the 
principle of a requirement announced by earlier circulars. 


40. How proofs may be made.—Final or commutation proofs may be made before 
‘any of the officers mentioned in paragraph 16, as being authorized to administer oaths 
to applicants. : a ane 
Any person desiring to make homestead proof should first forward a written notice 
of his desire to the register and receiver of the land office, giving his post-oflice address, 
the number of his entry, the name and official title of the officer before whom he de- 
- gires to make proof, the place at which the proof is to be made, and the name and 
post-office addresses of at least four of his neighbors who can testify from their own 
knowledge as to facts which will show that he has in good faith complied with all 
the requirements of the law. o —_ ae 
41. Publication fees ——Applicants shall hereafter be required to make their own. 
contracts for publishing notice of intention to make proof, and they shall make pay- 
ment therefor directly to the publisher, the newspaper being designated and the 
notice prepared by the register. _ ~ | eats 
-42, Duty of officers before whom proofs are made.—On receipt of the notice mentioned 
in the preceding paragraph, the register will issue a notice naming the time, place, 
and officer before whom the proof‘is to be made and cause the same to be published 
once a week for five consecutive weeks in a newspaper of established character and 
general circulation published nearest the land, and also post a copy of the notice in 
a conspicuous place in his office. * * * ! a, 
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Desert-land entries. | 


| (1) Circular of June 27, 1887 (5 EB. D., 708), paragraph 18. 


_ 18. Before final proof shall hereafter be submitted by any person claiming to enter 

lands under the desert-land act, such person will be required to file a notice of inten- 
tion to make such proof, which shall be published in the same manner as required in 
‘homestead and preemption cases.. . : ; 


(2) Act of Congress of March 11, 1902 (82 Stat., 63), giving implied statutory sanction — 
to above-quoted circular requirement. : . . 


That hereafter all affidavits, proofs, and oaths of any kind whatsoever required to be 
made by applicants and entrymen under the homestead, preemption, timber-culture, 
desert-land, and timber and stone acts, may, in addition to those now authorized to 
take such affidavits, proofs, and oaths, be made before any United States commissioner 
or commissioner of the court exercising federal jurisdiction in the Territory or before © 

the judge or clerk of any court of record in the land district in. which the lands are 
~ situated: Provided, That in. case the affidavits, proofs, and oaths hereinbefore men- 
tioned be taken out of the county in which the land is located the applicant must show 
by affidavit, satisiactory to the Commissioner of the General Land Office, that it was 
taken before the nearest or most accessible officer qualified to take said affidavits, 
proofs, and oaths in the land districts in which the lands applied for are located; but 
such showing by affidavit need not be made in making final proof, uf the proof be taken in 
the town.or city where the newspaper ws published in which the final proof notice is printed. 

& * 


(3) Cireular of November 80, 1908 (87 L. D., 812), paragraphs 20 and 21 , repeating re- 
quirement of publicairon. ’ Do 


20. The entryman, or bis assignee, if the entry has been assigned, is ordinarily al- 
lowed four years from the date of the entry in which to complete the reclamation of 
the land, and he is entitled to make final proof and receive patent as soon as he has 
expended the sum of $3 an acre in improving and reclaiming the land, and. has re- 
claimed all of the irrigable land embraced in his entry, and has actually cultivated 
one-eighth of the entire area of the land entered. When an entryman has reclaimed 
the land and is ready to make final proof he should apply to the register and receiver 
for a notice of intention to make such proof. This notice must contain a complete 
description of the land and must describe the entry by giving the number thereof. 
and the name of the entryman. Ifthe Btiag is made by an assignee, his name as well 
as that of the original entryman should be stated. It must also show when, where, . 
and before whom the proofisto be made: Four witnesses may be named in this notice, 
two of whom must be used. in making the proof. | | . 

21. This notice must be published once a week for five successive weeks in a news- 
paper of established character and general circulation published nearest the land, and 
it must also be posted in a conspicuous place in the local land office for the same period . 
of time. The date fixed for the taking of the proof must be at least thirty days after ~ 
the date of first publication. Proof of publication must be made by the affidavit of the” 
publisher of the newspaper or by some one authorized to act for him. The register 
will certify to the posting of the notice in the local office. 8 Page | 


Timber and stone cash entries. ie & | 4 


(1) Act of Congress of June 8, 1878 (20 Stat., 89), section 3. 


_ So. 3. That upon the filing of said statement, as provided in the second section of 
this act, the register of the land office shall. post a notice of such application, embrac- 
ing ‘a description of the land by legal subdivisions, in his office, for a period of sixty 
_ days, and shall furnish the applicant a copy of the same for publication, at the expense 
of such applicant, in a newspaper published nearest the location of the premises, for a 
like period of time; and after the expiration of said sixty days,.if no adverse claim 
shall have been filed, the-person desiring to purchase shall furnish to the register of the 

land office satisfactory evidence, first, that said notice of the application prepared by 
_ the register as aforesaid. was duly published in a newspaper as herein required; 

secondly, that the land is of the character contemplated.in this act, unoccupied and 
without improvements, other than those excepted, either mining or agricultural, and. 
that it apparently contains no valuable deposits of gold, silver, cinnabar, copper, or. 
coal; and upon payment to the proper officer of the purchase money of said land, to- 
gether with the fees of the register and the receiver, as provided for in case of mining 
claims in. the twelfth section of the act approved May tenth, eighteen hundred and 
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seventy-two, the applicant may be permitted to enter said tract, and, on the trans- 
mission to the General Land Office of the papers and testimony in the case, a patent 
shall issue thereon: Provided, That any person having a valid claim to any portion of 
the land may object, in writing, to the issuance of a patent to lands so held by him; 
stating the nature of his claim thereto; and evidence shall be taken, and the merits of 
said objection shall be determined by the officers of the land office, subject to appeal, 
asin other land cases. liffect shall be given to the foregoing provisions of this act by 
regulations to be prescribed by. the Commissioner of the General Land Office. 


(2) Circular of November 30, 1908 (37 L. D., 289), paragraph 25, expressing the , 
requirement imposed by section 3 of the above-mentioned act. | 


(Notz.~-It will be observed that an applicant for the purchase of lands chiefly 
valuable for timber and stone is required to procure publication of notice of his appli- 
cation in a newspaper published nearest to the lands which he seeks to purchase. In 
such cases the register does not designate the newspaper; but it is the duty of the 
register and receiver, nevertheless, to enforce the requirement that a such a notice 
shall be published in the paper nearest to the land, and they will reject any proof 
which is not preceded by notice published in the papers so qualified.) 


25. After the appraisement or reappraisement and deposit of purchase money and 
fee have been made the register will fix a time and ce for the offering of final proof, 
and name the officer before whom it shall be offered, and post a notice thereof in the 
land office and deliver a copy of the notice to the applicant, to be by him and at his 
expense arene in the newspaper of accredited standing and general circulation 
published nearest the land applied for. This notice must be continuously published 
in the paper for sixty days prior to the date named therein as the day upon which 
final proof must be offered. . : 3 +s | | 


Carey act selections. 


(1) Act of Congress of August 18, 1894 (28 Stat., 872, 422), commonly known as the 
“Carey Act.” (Section 2.) - | : 


* * *. As fast as any State may furnish satisfactory proof, according to such rules - 
and regulations as may be prescribed by. the Secretary of the Interior, that any of said 
jands are irrigated, reclaimed, and occupied by actual settlers, patents shall be issued 
to the State or its assigns for said lands so reclaimed and settled: Provided, That said 
States shall not sell or dispose of more than oné hundred and sixty acres of said lands 
to any one person, and any surplus of money derived by any State from the sale of 
said lands in excess of the cost of their reclamation, shall be held as a trust fund for and 
be applied to the reclamation, of other desert lands in such State.. That to enable the 
Secretary of the Interior to examine any of the lands that may be selected under the 
provisions of this section, there is hereby appropriated, out of any moneys in the 


_ Treasury not otherwise appropriated, one thousand dollars. 


(2) Circular of April 9, 1909, renewing and repeating provisions of previous circulars 
(paragraph 15). Oo | ; | | 

15. When said list is filed in the local land office, there shall also be filed by the 
State a notice, in duplicate, prepared for the signature of the register and receiver, 
describing the land by sections, and portions of sections, where less than a section is 
designated (Form 8, p. 15). This notice shall be published at the expense of the 
_ State once a week in each.of nine consecutive weeks, in a newspaper of established 
character and general circulation, to be designated by the register as published nearest. 
the land. One copy of said notice shall be posted in a conspicuous place in the local 
office for at least sixty days during the period of publication. | 


Grants to States and Territories for educational purposes. 


dQ Circular of April 25, 1907 (35 L. D., 537), paragraphs 9, 10, and 11. 


9.. Notice of selection of all lands must be given by publication once a week for five 
successive weeks in a newspaper of general circulation in the county where the ljands 
are located, the paper to be designated by the register. | 


' 10. Notices for publication will be prepared by the register at the time of the accept- - — 


ance of the selections, and will be transmitted by registered mail to the proper State 
or Territorial official for publication in the paper.or papers designated, and a copy of 
such notice shall also be posted by the register in a conspicuous place in his office, 
and remain so posted until the expiration of time allowed for the submission of proof 
of publication. roar | | 


f 
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. To save expense, the register may embrace two or more lists in one publication 
when it can be done consistently with the requirement of publication in a newspaper . 
of general circulation in the county where the land is situated. 
' fhe published notice will embrace only the selected lands described by the largest - 
legal subdivisions embraced in-the separate lists, care being taken to avoid repetition 
of numbers of sections, townships, and ranges. 7 
11. Proof of publication will be the affidavit of the publisher or foreman of the news- 
paper employed, that the notice (a copy of which must be annexed to the affidavit) 


- was published in said newspaper once a week for five successive weeks. Such affi- 


-davit must show that the notice was published in the regular and entire issue of the 
paper, and was published in the newspaper proper and not in a supplement. _ 

The proof of publication of notice must be filed with the register within ninety days 
_after receipt of notice for publication, and will be forwarded by the register to the. 


'. General Land Office with a report as to whether protest or contest has been filed 


against any selection, and if protest or contest is filed, the same shall accompany the . 
report. Failure by the State or Territory to furnish proof of publication within the 
time limited will be cause for the rejection of the selection, upon report of such failure - 
by the register, accompanied with evidence of service of notice. prescribed in rule 10. 


Isolated tracts of public lands. 


(1) Section 2455, U. S. Revised Statutes, as amended by the act of Congress of June 27, 
1906 (84 Stat.; 517). ga 


Szo, 2455. It shall be lawful for the Commissioner of the General Land Office to 
order into market and sell, at public auction at the land office of the district in which 
the land is situated, for not less than one dollar and twenty-five cents per acre, any 
isolated or disconnected tract or parcel of the public domain not exceeding one quarter » 
section which, in his judgment, it would be proper to expose for sale after at least 
thirty days’ notice by the land officers of the district in which such land may be situated: 
Provided, That this act shall not defeat any vested right which has already attached 


under any pending entry or location. . 
(2) Coreular of July 18, 1906 (85 L. D., 44), paragraph 7. 


7. When lands are ordered to be exposed at public sale, the register and receiver 
will cause a notice to be published once a week for five consecutive weeks (or for 
thirty consecutive days if a daily paper), immediately preceding date of sale, in a 
newspaper to be designated by the register as published nearest the land described in . 
the application, using the form hereinafter given. The register will also cause a similar 
notice to be posted in the local land office, such notice to remain. so posted during the 
entire period of publication. The applicant must furnish proof that publication was 
duly made. : 


Scrip, military bounty land warrants, soldiers’ additional homestead entries, forest 
reserve and other lieu selections and locations. | 


(1) Circular of February 21, 1908 (86 L. D., 278), paragraphs 2 and 3. 


2. You will require the locator or selector, within twenty days from the filing of his 
location or selection, to begin publication of notice thereof, at his own expense, in a 
' newspaper to be designated by the register as of general circulation in the vicinity of 
‘tthe land, and to be the nearest thereto. Such publication must cover a period of 
thirty days, during which time a similar notice of the location or selection must be 
posted in the local Jand office and upon the lands included in the location or selection, 
- and upon each and every noncontiguous tract thereof. ay 
3. The notice must describe the land located or selected, give the date of location 
or selection, and state that the purpose thereof is to allow all persons claiming the 
land adversely, or desiring to show it to be mineral in character, an opportunity to 
file objection to such location or selection with the local officers for the land district in 
which the land is situate, and to establish their interest therein, or the mineral char- 
acter thereof, | ~ 


Mineral lands and mining resources. 


(1) Section 2825, U.S. Revised Statutes. | 


Szc, 2325. A patent for any land claimed and located for valuable deposits may be 
obtained in the following manner: Any person, association, or corporation author- 
ized to locate a claim under this chapter, having claimed and located a piece of land 
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for such purposes, who has, or have, complied with the terms of this chapter, may 
file in the proper land office an application for a patent, under oath, showing such 
compliance, together with a plat and field notes of the claim or claims in common, | 
_ nade by or under the direction of the United States surveyor-general, showing accu- | 

rately the boundaries of the claim or claims, which shall be distinctly marked by 
monuments on the ground, and shall post a copy of such plat, together with a notice 
of such application for a patent, in a conspicuous place on the land embraced in such 
_ plat previous to the filing of the application for a patent, and shall file an affidavit of at 
least two persons that such notice has been duly posted, and shall file a copy of the 
notice in such land office, and shall thereupon be entitled to a patent for the land,. . 
‘in the manner following: The register of the land office, upon the filing of such appli-: 
cation, plat, field notes, notices, and affidavits, shall publish a notice that such 
application has been made, for the period of sixty days, in a newspaper to be by him: . 


designated as published nearest to such claim; and he shall also post such notice in... ~ 


his office for the same period. The claimant at the time of filing this applicatin, or. 


at any time thereafter, within the sixty days of publication, shall file with the register: 


a certificate of the United States surveyor-general that five hundred dollars’ worth 
of labor has been expended or improvements made upon the claim by himself or © 
grantors; that the plat is correct, with such further description by such reference to 
natural objects or permanent monuments as shall identify the claim,'and furnish an 
accurate description to be incorporated in the patent. At the expiration of the 
sixty days of publication the claimant shall file his affidavit, showing that the plat 
and notice have been posted in a conspicuous place on the claim during such period 
of publication. If no adverse claim shall have been filed with the register and the 
teceiver of the proper land office at the expiration of the sixty days of publication, it 
shall be assumed that the applicant is entitled to a patent, upon the payment fo the 
proper officer of five dollars per acre, and that no adverse claim exists; and thereaiter 
no objection from third parties to the issuance of a patent shall be heard, except it be 
shown that the applicant has failed to comply with the terms of this chapter. 


(2) Mining Regulations of March 29, 1909 (87 L. D., 728), rules 45, 46, and 47. 


45. Upon the receipt of these papers, if no reason appears for rejecting the applica- 
tion, the register will, at the expense of the claimant (who must furnish the agreement 
of the publisher to hold applicant for patent alone responsible for charges of publi- 
cation), publish a notice of such application for the period of sixty days in a news- 

aper published nearest to the claim, and will post a copy of such notice in his office 

or the same period. When the notice is published in a weekly newspaper, Dine con- 
secutive insertions are necessary; when in a datly newspaper, the notice must appear 
in each issue for sixty-one consecutive issues. In both cases the first day of issue 
must be excluded in estimating the period of sixty days. ioe a 
_ 46. The notices so published and posted must embrace all the data given in the 
notice posted upon the claim. In addition to such data the published notice must 
further indicate the locus of the claim by giving the connecting line, as shown by the 
field notes and plat, between a corner of the claim and a United States mineral monu- 
‘ment or a corner of the public survey, and thence the boundaries of the claim by 
courses and distances. aw es ; 7 

47. The register shall publish the notice of application for patent in a paper of 
established. character and general circulation, to be by him designated as being the 
newspaper published nearest the land. a ar 


Coal lands. | 


(1) Section 2825 U.S. Revised Statutes. (See said section quoted above.) 


(2) Circular of April 12, 1907. (85 L. D., 665), reprinted July 11, 1908, paragraphs 
 “*7 and 18. Pass | | a 
: 17,.: Upon the filing of am application to purchase coal lands under the provisions of - 
paragraphs 10 or 14 the applicant will be required, at his own expense, to publish a — 
notice of said application in a newspaper nearest the lands, to be designated by the 
. register, fora period of thirty days, during which time a similar notice must be posted 
in the local land office and in a conspicuous place on the land. The notice should 
describe the land applied for and state that the purpose thereof is to allow all persons 
claiming the land applied for, or desiring to show that the applicant’s coal entry should - 
ars be allowed for any reason, an opportunity to file objections with the local land 
officers. be Ge pected | 
Publication must be made sufficiently in advance to permit entry within the year — 
specified by the statute. ; | > 
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18, After the thirty days’ period of newspaper publication has expired, the claimant 
will.furnish from the office of publication a sworn statement (including an attached . 
copy of the published notice) that the notice was published for the required period, 
giving the first and last date of such publication, and. his own affidavit, or that of some. . 
- credible person having personal knowledge of the fact, showing that the notice afore- 
‘said remained conspicuously posted upon the land sought to be patented during said 
_ thirty days’ publication, giving the dates. The register shall certify to the fact that 
the notice was posted in his office for the full period. of thirty days, the certificate to 
state distinctly when’ such posting was done and how long continued, giving the dates. 
In no case shall entry be allowed until the proofs specified have been filed. * * * 


Exchange of public lands for lands in private ownership within the limits of any . 
| Indian reservation created by executive order. = 


(1) Act of Congress of April 21, 1904 (33 Stat., 211). 


That any private land over which an Indian reservation has been extended by 
executive order, may be exchanged at the discretion of. the Secretary of the Interior 
and at the expense of the owner thereof, and under such rules and regulations as may 
_ be prescribed by the Secretary of the Interior, for vacant, nonmineral, nontimbered, sur- 

veyed public lands of equal area and value and situated in the same State or Territory. 


(2) Cireular of March 4; 1909 (37 L. D., 587), paragraphs 11 and 12. 


11. In all cases you will require the applicant, within twenty days from the filing 
of his application, to begin publication of notice thereof at his own expense in a news-: 
paper to be designated by the register as of general circulation in the vicinity of the 
land and published nearest thereto. Such publication must cover a period of thirty 
days, during which time a similar notice of the application must be posted in the local . 
land office and upon each and every noncontiguous tract included in the application. 

12. The notice should describe the land applied for and give the date of application, 
and state that the purpose thereof is to allow all persons claiming the land under the 
mining or other laws, desiring to show it to be mineral in character or adversely occu- 
pied, an opportunity to file objection to such application with the local officers of the © 
land district in which the land is situated and to establish their interest therein or. 

the mineral character thereof,  - _— | a 


Alaskan coal lands. 


(1) Act of Congress of April 28, 1904 (83 Stats. 525), section 2, 


Src. 2. That such locator or locators, or their assigns, who are citizens of the United 
States, shall receive a patent to the lands located by presenting, at any time within 
three years from the date of such notice, to the register and receiver of the land dis- 
'. trict in which the lands so located are situated an application therefor, accompanied 
_ bya certified.copy of a plat of survey and field notes thereof, made by a United States 
deputy surveyor or a United States mineral surveyor, duly approved by the surveyor- 
general for the district of Alaska, and a payment of the sum of ten dollars per acre for 
the lands applied for; but no such application shall be allowed until after the applicant 
has caused a notice of the presentation thereof, embracing a description of the lands, 
to have been published in a newspaper in the district of Alaska published nearest 
the location of the premises for a period of sixty days, and shall have caused copies of 
such notice, together with a certified copy of the official plat or survey, to have been © 
kept:posted in a conspicuous place upon the land applied for and in the land office . 
for the district in which the lands are located for a like period, and until after he 
_ shall have furnished proof of such Pea and posting, and such other proof as 
is required by the coal-land laws: Provided, That nothing herein contained shall be 
so construed as to authorize entries to be made or title to be acquired to the shore 
of any navigable waters within said district. | : 


(2) Circular of July 18, 1904 (38 L. D., 114). | _ 
Upon the presentation of an-application for patent, as provided by section 2, if no — 


reason appears for rejecting the application, the same will be received by the register 


and receiver and the claimant required to publish a notice of such application for. 
the period of sixty days in a newspaper in the district of Alaska published nearest 
the location of the particular lands, and the register will post a copy of such notice 
in his office for the same period. When the notice is published in a weekly news- 
paper, 9 consecutive insertions are necessary. When in a daily newspaper, the 
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notice must. appear in each issue for 61 consecutive issues. In both cases” the 
first day of issue must be excluded in estimating the period of sixty days.. 

The notice so published and posted must embrace all the data given in the 
notice posted upon the claim. In addition to such data, the published notice 
must further indicate the locus of the claim by giving the connecting line as 
shown by the field notes and plat between'a corner of the claim and a United 
States mineral monument or a corner of the public survey, if there is one, and 
fix the boundaries of the claim by courses and distances. wee 


Very respectfully, 
S, VY. PROUDFIT, 
- Acting Commissioner, 


“Approv ed, August 11, 1909. 
" Jrsse EH. Winson, ? 
Acting Secretary. 


UMATILLA INDIAN LANDS—ENTRY BY MARRIED WOMAN. 
Ineram v. GurRnsey. 


A married woman not the head ofa family is not qualified to make entry of 
Umatilla Indian lands opened to disposition under the acts of March 8, 
1885, and July 1, 1902, and au entry made by one so disqualified is not con- 
firmed by the acts of March 8, 1905, and June 29, 1906. | 


First Assistant Secretary Pierce to the 0 gered of the ee 


| The esmanete October 24, 1908, denied motion for review of its 
decision of June 6, 1908, afftening the decision of your office of No- 
vember 26, 1907, holding for cancellation Umatilla cash entry No. 
485, made by Bertha B. Guernsey for the NE. 4, Sec. 22, T. 1 N., RB. 
84 E. (untimbered), and the SE. $ SE. 4, Sec. 28, T.. 1 .N., R. 35 E., 
W. M. (timbered), September 15, 1902, upon which was submitted 
final proof, September 27, 1905, at the La Grande, Oregon, land office. 
Said.action was taken upon the contest of Wilham Ingram. | 

In an agreed statement of facts by the parties, it was stipulated 
that claimant was the wife of Henry C. Guernsey at the date of her 
said entry, and lived with him until his death in July, 1903; that her 
husband also made an entry of Umatilla land at the same time that 
she made her said entry 5 that the lands covered by her entry are not 
agricultural lands but are chiefly valuable for grazing purposes, and 
| that she has never resided upon said lands. | 
It was urged in the contest proceedings that the said Bertha B. 
. Guernsey was not qualified to make such entry by reason of being a 
married woman, and also that she had not complied with the law and 
the instructions issued thereunder in either residing upon the land 
or using the same for grazing. The question of her qualification was 
not decided by the Department, but her entry was ordered canceled — 
by reason of the fact that she had not either lived upon the jand or 
used the same for grazing. 7 

July 26, 1909, counsel fo the entrywoman filed a neution or motion 
for secon: ideration of the case in’ view of the clecision rendered June 
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11, 1909, in the case of Daniel C. Bowman, wherein it was held that in 
such cases where the land was shown not to be suitable for use other > 
than for grazing purposes, the remedial acts of March 8, 1905, and 
June 29, 1906, velieged the entryman from residence, eile aon or 
the use of the land for grazing where full payment was made prior 
to the date of said acts and it was shown that the land was not suitable 
for-use other than for grazing purposes. | : 

- The act of March 8, 1885 (28 Stat., 340), peat for the. dissed 
tion of the Umatilla lands at public sale to the highest bidder at not | 
less than the appraised v alue, states that— _ | 

Hach purchaser shall, at thé time of making his purchase, make and sub- 


scribe an oath or affirmation that he is purchasing said lands for kis own use 
and occupation; . . . . and before a patent shall issue for the untimbered 


lands the purchaser shall make satisfactory proof that he hag resided upon ~ 


the Jands purchased at least one year, and nee reduced at least twenty-five 
acres to cultivation. 

The act of J uly 1, 1902 (39 Stat., 730), geome for the aispoa 
_ tion of the remaining. lands at. private sale under the conditions 
_ stated in the first act at the appraised price. 
It has been held uniformly that a married woman not the head 
of a family is not qualified to make entry under the homestead law, 
as she is not free to select cr maintain a residerice separate and 
apart from her husband. See Bush v. Leonard (25 L. D., 129) ;- 
~ Case v. Kupferschmidt (30 L. D., 9). This rule has had legislative 
recognition in the remedial act of June 6, 1900 (31 Stat., 683), which 
‘allows a married woman to make homestead entry where settlement 
is made upon the land prior to marriage and continued. 


The residence required by the acts which govern the making of | 


entries for the Umatilla lands is of the same character as that re- 
“quired by the homestead law—that is, the entryman must make his’ 
actual home upon the land to the exclusion of a home elsewhere for 
the time specified. The entry of Guernsey, having been made by a 
person not qualified to make such entry, was | therefore illegal oe 
void. 

It remains to be spatiecsa whether the remedial acts of March 
3, 1905 (33 Stat., 1048), and June 29, 1906 (34 Stat., 611), are effect- 
ive to confirm said entry. The aforesaid act of March 38, 1905, which 
was re- -enacted June 29, 1906, provides: 
| That. all persons who have heretofore purchased: any of: the lands on the 
Umatilla Indian Reservation and haye made full and final payment thereof 
in conformity with the acts of Congress of March 8, 1885, and July 1, 1902, 
respecting the sale of such lands, shall be entitled to receive patent therefor 
upon submitting. satisfactory proof to the Secretary of the Interior that the — 
untimbered lands so° “purchased are not susceptible of cultivation. or residence 


and are exclusively grazing lands Eicopavlexs of any PrOntaDte use other than 
tor grazing purposes, 
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As stated above, it was stated in the case of Daniel C.. Bowman 
that where final payment had been made prior to the date of the 
said acts, respectively, and it was shown that the lands are not sus- 
ceptible of cultivation or residence and are suitable only for grazing 
purposes, it is not necessary that the lands be actually grazed. It 
— was not held, however, that an entry which was illegally initiated 
was -confirmed or-in any way affected by said remedial acts. It is 
not believed that it was the intention of Congress to confirm illegal 
entries, but that it was only the intention to relieve entrymen who 
had ‘made entry and full and final payment thereof “i in conformity 
with the acts of Congress of March 8, 1885 and July 1, 1902,” from 
residence, cultivation, or. use for grazing when the nae are shown 
to be not suitable for residence or cultivation. _ : 

The Department therefore holds that-a married woman ‘act ches 
head of a family is not qualified to make entry of the Umatilla 
lands, and that the remedial acts above quoted do not confirm entries. 
which were made by such persons. — | 

The records of your office show that. the: ie of Guernsey has 7 
been’ canceled, and that Ingram has made enty 10 the lands. 

The petition is denied. | 


— 


-PRACTICE—CORROBORATING AFFIDAVITS "0. AFFIDAVIT OF CON- — 
TEST—RULE 3s. me 


CHARLES FEF. Wairennap. 


| Under Rule @ of Practice it is within the ‘discretion of local officers to require 
more than one corroborating: affidavit ‘to an affidavit of contest, and where 
they adopt a rule that two corroborating affidavits must in all cases be 
furnished, such exercise of discretion, on their part will not be interfered 
with, 


First Assistant a Pierce to the Commissioner of the General 
(W.C.P.) | Land O fice, August 17, 1909. re “late, 


Charles F. Whitehead has appealed to the Department from your 
decision of June 14, 1909, modifying the action of the register and re- 
ceiver, which rej jected his contest affidavit filed January 8, 1909, against 
homestead entry number 22194 (Clayton series), now eral 03737, 
made January 6, 1908, by Pearl FE. Triever, for the SE. 4, Sec. 30, T.. 
3.N., RB. 30 E., N. M. P. M., Tucumcari, New Mexico, land ae 

The one affidavit of Whitehead alleged that the said Pearl KE. 

Triever had wholly. abandoned the land, that she had changed her © 
residence therefrom for more than six months since making the entry, 
and that the tract was not settled upon and cultivated by her. | 

The register and receiver rejected the atidavit, for the re 
reasons: 7 | | 

We rejected said affidev it for the reason 1 that ince one witness was furnished 
in corroboration thereof. 
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We-have xdviiea: the ‘ynle to require two corroborating witnesses to rene 
affidavit of contest. We deemed this necessary in order to protect the office 
from a large number of speculative and friendly contests, which we believed 


were being filed. This decision has been arrived at from. the fact that quite a 


number of the contestants dismiss their cases when they find that they are | 
going to have to pr osecute them or. have them dismissed. | 


Your decision affirmed this holding of the register and receiver, 
but permitted the contestant to file an additional corroborative af 
-davit within -ten days from notice. The appeal 1 is prosecuted by the 
agent for the contestant, who states that he is now in Oklahoma and _ 
that it. will be impossible for him to go to New Mexico i in sufficient: 7 
time to obtain the required Sorenon nik 


In your letter to the register and 1 receiver deciding this case, you 
say: | . 

In your letter oe transmittal you state: 

“We have adopted the rule to require two corroborating witnesses to each 
affidavit of contest. We deemed this necessary in order to protect the office 
from a large number of speculative contests which we believed ‘were being 
filed.” 

In my. letter - H” of June 1, 1909, in the case of Williams v. eS eeugele the 
question here presented was incidentally raised; but in its action this office was 
chiefly influenced by the clear insufficiency of the reason assigned by. you for 
holding Williams’ affidavit of contest speculative. Wpon mature reflection the 
rule referred to in your letter, above quoted, is believed to be a reasonable one. 
Under Rule of Practice 3 the aflidavit of contest, which is not jurisdictional 
but for your information only, must be corr oborated by one or more persons, and — 
in the absence of a clear showing that the requirement of two witnesses is an 
‘abuse of your discretion in the premises, this office must. decline to interfere 
with yonr praiseworthy efforts to prevent the bringing of speculative contests. 
It would be better, where affidavits are filed having but one corroborative 
witness, to give. the contestant ao reasonable time in which to secure the addi- 
tional affidavit, rather than to reject it outright. You will therefore, advise 
Whitehead that, unless withia ten days from the receipt of a copy of this de- 
cision he files in your ‘office an additional corroborative affidavit to his affidavit 
of contest, or appeals herefrom within the time allowed by law, said contest | 
‘will be dismissed’ without further notice to him. Your decision is modified ac- 
cordingly, but the decision of this Office in the case of Williams v. Comstock is 
adhered to. | 


‘The only giestion ee to the Department upon this appeal i 1s 
the advisability and propriety of requiring two corroborating wit- 
nesses upon ‘contest affidavits in the local office at Tucumeart, New. 


Mexico, under the conditions described as above quoted in fae diss: 


trict at the present time. The requirement of Rule 3 of the Rules of 
7 Practice Is. that: | 
| Where an entry has been allowed and remains of eecoru the aflidavit of the 
contestant must be accompanied by the affiday its of one or more witnesses in 
support of the allegations made. 

It is therefore clear that such rule leaves discretion somewhere as 
to whether more than one corroborating witness shall be required, 
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and such discretion must be lodged either in the local officers or in - 
your office, and as both have agreed that the circumstances and condi- 


_ tions existing in the Tucumcari land district are such that it is wise ~_ 


and proper to require more than one corroborating witness, the De- _ 
partment, using your own language to the local officers, “‘ must decline 
to interfere with your praiseworthy efforts to prevent the bringing 
of speculative contests.” ‘This holding does not necessitate the im- 


mediate return of contestant to New Mexico, as the required affi- — | 


davit can be obtained by his authorized agent who acts for him in 
this appeal. | 
Y our decision is accordingly seenen. 


—_— 


WITHDRAWAL —RESTORATION—WHEN ORDER OF RESTORATION 
EFFECTIVE. 


oe B. Prarr et AL. 


_ Where lands which have been withdrawn from all disposition are eetaed to 
entry, no application will be received or any rights recognized as initiated 
by the tender of an application for any such lands until Une order of res: 
toration is received at the local ‘office, 


First Assistant Secretary Pierce to. the Commissioner o le the General 
(W. C. P.) _ Land Office, August 17,1909. — (J. OH. T.) 


August 24, 1905, the lands in T. 34 N., R. 26 E., W. M. , Waterville, | 
| Washington, were withdrawn from all disposition under. the frst 
form, act of June 17, 1902. (32 Stat., 388). | 

- February .23, 1907, Species Ki. Went herstone sence homestead ap- | 
plication for ihe SE. 4 1 SE. 4, Sec. 83; the SW. 4 SW. 4, Sec. 34, 
T. 34 N., RB. 26 E., an the NW. + NW. : Sec. 3, T. 33 N., R. 26 E., 
which wae re} tee because at that time the land in T. 34.N., R. 26 E., 
above described, was not subject to entry, and upon appeal the action 
of the local office was affirmed July 11, 1907, by your office. Upon 


further appeal to the Department the papers were remanded to your 


office February 28, 1908, for appropriate action, by reason of the fact 
that by order of February 17, 1908, upon the recommendation of the 
Reclamation Service, that Sor ion of the land above described in T. 
34. N., R. 26 E., was directed to be restored -to pag under the second 


form subj ect is the provisions of the reclamation act. 


By your letter “C” of March 17, 1908; action was taken on the | 


case of Weatherstone in accordance with the directions of depart- © 


mental order of February 28, 1908, and in view of the fact that the : 
lands had been restored to entry ‘amalee the second form it was directed 
that Weatherstone be allowed sixty datys within which to malxe any 
| subjec ect to the provisions of said act.. 
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February 28, 1908, George B. Pratt made homestead application for 
the SW.z SW. 4, Sec. 34, T. 34 N., R. 26 E., being a part of the land 
7 dherstofore applied for i Woathersione: The application of Pratt 
was rejected by the local office February 29, 1908, because the rec- . 
-ords of that office showed that the land was still svithdriwh under 
the first form. Upon appeal to your office, the action of the local 
office was reversed in your letter “ K” of April 16, 1908, in view of 
the fact that, as stated in your letter, the land bad beet restored: 
to.entry under the second form. You further stated therein that the — 


change in the form of withdrawal became effective on February 17, — | 


1908. However, by your letter “IX” of May 14, 1908, you rescinded | | 
your action of Ce) 16, 1908, and rejected the application of Pratt _ 
' because of the conflicting application of Weatherstone. Upon ap- . 


peal to the Department your decision of May 14, 1908, was affirmed 


by departmental decision of April 26, 1909. A - motion for review 
of said decision has been filed. : 
In the motion for review it is stated that Pratt’s application. was 
the first legal application after the land became subject to entry, 
and that the restoration became effective as of date February 17, 
1908, although the order had not at that time reached the-local a : 
and according to the local office records at the time Pratt filed his 
application. the land was still withdrawn under the first: form. - 
It is stated in-the record that Weatherstone on March 3, 1908, filed 
a second application for the same lands embraced in his first applica” 
tion, which-application was suspended by the local officers to- await 
instructions, inasmuch as his first. application was-still pending on 
appeal: The. records also show that the said departmental order of | 
. February 17, 1908, changing the withdrawal from the first to the 
second form, was promuloared by your letter “K™ of February 26, ~ 
1908, directed to the local office. It is not shown when that. oder 
Was received at the local-land office, but by letter of March 13, 1908, 
the local officers acknowledged the receipt of same and reported that 
- they had noted the change on their records. There appears to. be | 
no doubt that the said order restoring the land to entry under the 
second form must have been received at the local land office prior to. 
March 5, 1908, at the time Weatherstone filed his second application. 
It also appears that said order could not have reached the local office . . 
prior to the time when Pratt filed his application—February 28, 
1908. It therefore appears that Weatherstone must have been the 


first person to apply for the land in conflict after the said order of... - 


restoration had been received at the local land office. The material 

question to be considered is whether the restoration should be held 

as taking effect at the date it was made, to-wit, February 17, 1908, 
or-at the time it was received at-the local land office. 
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After very careful consideration of this matter the Department is 
of the opinion that such restorations should be given effect so as to 
make the lands subject to entry only from the time the same are 
received at the local land office. Any other rule would be impractica- 
ble for administrative purposes. This view is in harmony with other 
similar rules now in force. Circular of July 14, 1899 (29 L. D., 29), 
directs that— | oe 
no application will be received or any rights recognized as initiated by the 
tender of an application for a tract embraced in an entry of record until said 
entry has been cancelled upon the records of the local office. . .. . Cancella-— 
_ tion of entry should be promptly noted upon your records | upon receipt of in- 
_ structions from this office to that effect. 

Also, the circular of July 18, 1908 (87 L. D. OT yg directs that where 
the Secretary of the Tarerion by approval of farm-unit plats has 
determined that the lands designated thereon are irrigable, “ the 
-filing of such plats i in the office of the Commisioner of the General. 
trad Office and in the local offices shall be regarded as equivalent to 
an order withdrawing such lands under the second form under said 
act, and as an order changing to the second form any withdrawal of | 
the first form then effective as to any such tracts.” 7 

_Itis apparent that where lands have been withdrawn from all dis- 
position they cannot be entered at. the local land office until the local 
land officers have received instructions revoking or modifying such 
withdrawal. 3 

Counsel for Pratt insist that Weatherstone cannot be awarded 
the land, as the farm unit plats allow the entry of only forty acres. 
In answer to that contention, it is sufficient to say. that according to 
the farm unit plats on file in your office it appears that farm unit “A ” 
embraces 120 acres, the identical area and subdivisions embraced in. 
the application of Weatherstone. : | 
- It appears that Weatherstone’s application was allowed, and his . 

entry made of record May 16, 1908, under authority of your said 
letter “C” of March 17, 1908. _ As he appears to have been the first 
legal applicant after the land became subject to entry, his entry __ 7 
be allowed to stand and the-application of Pratt rejected. 

The motion for review is oe 


NCE SERVICH-SECTIONS 2304 AND #305, R. 8. 


HerMan Loan. 


One who is qualified to make a homestead entry under. Section 2304 of the 
Revised Statutes, by reason of having served. ninety days in the almy, navy, 
or marine corps, is entitled to credit under section 2305, in lieu of resi- - 
dence, to the full. period of his. service, provided he has resided upon, 
cultivated and improved his homestead for at least one year. 

Carl McGregor, 37 L., D.,.698,. overruled, 
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‘First Assistant Secretary Pierce to the Commissioner of the General 
— (W.C.P.) Land Office, August 17, 1909. (HF. B.) 


. Herman Logan met from the decision of your office of January 
— 15, 1909, melee the final proet submitted upon his homestead entry 

of the NW. 3 4 SW. 4, Sec. 83, N. $ SH. 4, and SW. 2 NE. 4, See. 82, T. 
13 N., R. 20 ‘E. , Lewistown, Nieontanas for the reason that it was pre- 


3, maturely offered. Said ruling was adhered to by your decision of j 


April 6, 1909. . - 
The entry was made April 26, 1906, and final proof ¥ was submitted — 
May 8, 1908, two years and thivteen: days after the date of entry. 
Glaiman’ however, supplemented his proof by his record of service 
in the army of the United States from the date of his enlistment, 
February 23, 1903, to the date of his discharge, February 22, 1906. 

The rook was ‘rejected as premature under the eacon of your 
office holding that the entryman was only entitled to credit for mili- 
tary service of four months and twenty-three days, commencing from — 
the term of his enlistment to July 15, 1908, the close of the Philip- | 
pine insurrection. g : 

‘Error as alleged in not giving claimant credit for the full term 
of his military service, as authoneed by section 2305, Revised Stat- 
utes, and in confining him to the time he pertornied active service 
_ during the suppression of the insurrection in the Philippines. 

This entry was made under authority of section 2304, Revised 
Statutes, which provides that “every private soldier and one who- 
has served in the army of the United States . . . during the 
‘suppression of the insurrection in the Philippines for ninety days, 
and who was or shall be honorably discharged,” shall be entitled to — 
enter a quantity of public lands not exceeding one hundred and slaty | 
acres, or one quarter section. 
| The sole purpose of that section was to fix a qualification. for 
persons making entry under its provisions.: The military service 
must have PR Ose ps a a period of at least ninety days “dur- _ 
ing the recent rebellion” or “during the Spanish War” or “ during 7 
3 the suppression. | of the seareeetion in the Philippines.” That is an 
essential requisite to qualification to make entry under said section, 
but it was not intended to fix the period for which the entryman 
shall be entitled to credit for military service in lieu of residence. 
That is provided for by the next section (2305), which declares that: 
“The time which the homestead settler has served in. the Army, Navy, or: 


' Marine Corps shall be deducted from the time heretofore required to perfect 
title, or if discharged on account of wounds received or disability incurred in 


. the line of duty, then the term of enlistment shall be deducted fromi the time 


heretofore required to perfect title, without reference to the: length of. time | 
he may have served; but no patent shall issue to any homestead settler who 
has not resided upon, improved, and cultivated his homestead for a period 
of at least one year after he shall have commenced his improvements. - 
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“The manifest purpose of that provision was to give to every one 
| qualified to make entry under, said section 2304, credit for his entire 
‘service in the army from the date of his enlistment to the date of his 
discharge; a ia of whether his active service “during the 
recent rebellign » or “during the suppression of the insurrection’ in 
the Philippines ” ee the entire period of his enlistment or only 
ninety days. That is made apparent by the provision giving to per-_ 
‘sons discharged on account of wounds received or disability incurred 
in line of duty credit for the full term of their enlistment, thus 
indicating a purpose to fix the term of enlistment as the measure of 
—eredit in all cases where the active service performed was sufficient 
_ to qualify the person to make entry under the preceding section. 

It was not merely by virtue of his enlistment in the army of the © 
United States that Logan was. qualified to make entry under said 
section, but by virtue of his service in the army for a period at least. 
of ninety days during the suppression of the insurrection in the 
Philippines. His qualification being fixed by reason of such service, 
and having made entry by virtue (ero he was entitled to all the 
provisions of section 2305, Revised Statutes. 

In the case of James M. Esterling (86 L. D., , 294) the entry” was | 
not made under authority of section 2304, Revised Statutes, but under — 
the general provisions of the iomestaad law contained in section. 
9989, which does not require active service in the ee! as a requisite 
to qualification. After the entry had been made, the entryman 


enlisted in the army of the United States, January 13,1908, and was 


~sent to the Philippines in June, 1903 but on poco of iia did 
not join his regiment until December, 1903. He was discharged. 
January 12, 1906, at the end of his term of enlistment. . 

Your office held that Easterling was only entitled to eredit for 
military service from the date of his enlistment iintil July 15, 1903, | 
the date when the Philippine insurrection ceased; but the Depart-_ 
ment overruled your decision, holding that an entryman having en- — 
listed for a fixed term during the war was entitled to credit for con-_ 
_ structive residence during his absence occasioned thereby although: 
ihe war may terminate prior to the term of his enlistment. | 

That: entry was protected by the act of June 16, 1898 (30 Stat. — 
478), which was pees expressly for the benefit of such: settlers. It. 
provides: . 

That in every ease in which’ a settler ou the publie land of the United States 
under the homestead laws enlists or is actually engaged in the Army, Navy, or 
Marine Cor ps of the United States as private soldier, officer, seaman, or marine, 
during the existing War with Spain, or during any other war in which the 
_ United States may be engaged, his services therein shall, in the administration ~ 


of the homestead laws, be construed to be equivalent to all intents and pur- 
poses to residence and cultivation for the same length of time upon the tract 


caverns or settled upon. 
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It was designed to encourage enlistments by allowing absence from © 
the homestead for the full term of the eneenen without forfeiture 
of entry initiated before enlistment. | 

As‘the right given by section 2804 is only to euieee sees cae 
of enlistment embraced a period of ninety days during the wars 
| named in said section, it follows that credit can only be given for the 
~ term of enlistment during which such service was performed and not. 
for any other enlistment. Hence the reenlistment of the soldier who - 
served for ninety days in such wars cannot 'be tacked to his former 
enlistment so as to extend ‘the credit beyond the term of his first en- 
listment, nor can his credit for service under such enlistment be 
diminished by reason of close of war. or insurrection ouEne. such | 
period of actual service. . 
_. In McGregor’s case (87 L. D. , 693) entry was under section 2304 
_ of the Revised Statutes. He enlisted during the insurrection April, . 
1903 (not November 20, as. there stated), and was discharged April: 
11, 1906. He was held entitled to credit for only that part of his 
service rendered during the insurrection. Credit for his full term - 
of service was denied because he did not serve actively in the Phil- 
- ippine Islands, it being stated that “ while claimant enlisted during 
_ the suppression of the Philippine insurrection, it is not shown that 
~ he was ever in or near as Philippine Islands, or that he directly | 
aided in the suppression.” As he actively served during the insur- 
rection, he was qualified under section 2304 and, on the view here . 
taken, was entitled to full credit for his term of service. The differ- 
ent purposes of the two sections were. overlooked, one fixing qualifi- 
-eation, the other credit upon residence for the ae held ‘in ser'vice. | 
The male stated in that case will not be followed. 

As Logan actively served during thé insurrection. for a time gnali- ; 
fying hin under section 2304, he1 is by section 2305 entitled to credit 
for his full term of service. 

Your decision 1s reversed. — 


——_—_—_— 


REPAYMENT—M ORTGAGEE-LEGAL REPRESENTATIVE—ACT OF MARCH 
ey 1908. pS . 


ALBXANDER ipasua: 


a 


a mortgagee under a mortgage which is merely a lien on the land is not a 
‘legal representative’ within the meaning of the act of March 26, 1908; 
‘authorizing repayment of purchase money: and commissions to the persons © 
who originally made the payment or their “legal representatives.’ i 


First Assistant Secretary Pierce to the Commissioner of the Gener “aa 


(W.C. P.) Land Office, August 17, 1909. — (0. W.L.) 


Alexander Fraser, by his attorney, W. H. siasitneod hag appealed — 
from your decision of June 11, 1909, denying his application for re- 
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payment of money paid ‘be Alexander Green on weer cash 
entry No. 6966, made at Duluth, Minnesota. 
_ The records of your office show that the entry was held for cancel- 


lation December 28, 1885, for the reason that the proof showed that 


the entryman had failed to reside on the land for six months con- 


tinuously prior to the date of entry, and was aay oes for the 


above reason, September 17, 1886. 

By mortgage executed February 29, 1884, the date of step, Green 
mortgaged the land to Fraser in the sum ee $275, to secure a promis- 
sory note for that amount, payable in six months. with interest at. 
ten per cent. The on bane also authorized the mortgagee, in case 
of default, to sell the lange at public auction, and from the proceeds 
retain the principal and interest, also the sum of $50 as attorney fees. 
It also provided that the mortgagee should receive $50 attorney fees 
in case of foreclosure of the mortgage. No proceedings have ever 
- been had under the authority to sell the dand, nor has there been any 
foreclosure of the mortgage. © 

The act of June 16, 1880 (21 Stat., 287 1), ere in section 2, 
the repayment of money expended on entries erroneously allow ed, to - 
the person who made the entry, or to his heirs or assigns. | 

Section 8334, Revised Laws of Minnesota, 1905, construing the | 
word * eeonveyance” states that it shall include every instrument in 
writing whereby any interest in real estate is created, aliened, mort- 
gaged or assigned, thus recognizing the distinction between an as- 
signee and a mortgagee. Section 4441 provides that a mortgage on 
real property is not to be deemed a conveyance, so as to enable the 
owner of the mortgage to recover possession of the real property 
_ without'a foreclosure. In other words, under the laws of Minnesota — 
a mortgagee is simply a creditor whose debt.is secured by means of 
a lien on the land. Under a similar state of the law in the State of — 
California, a mortgagee was held not to be an assignee within the 
meaning of the above act for the repayment of moneys. (See Cali- 
fornia [oan and Trust Company, 24 L. D., 246.) | | 

It is apparent therefore that the applicant j is not entitled to repay- 
ment under the act of June 16, 1880. 7 
~~ The act of March 26, 1905 (38 Stat. ;45), authorized i repayment 
-.of money where the appheation for entry, or proof, has been re- 
jected, and there is no fraud in connection with the application, to — 
- the person who made such application for entry, or proof, or to his — 
legal representatives. The instructions of April 29, 1908 (36 L. D., 

3888), recognized heirs, executors and administrators as legal eepte: 
sentatives under this act. a 

It is not necessary to decide here each: a purchaser of the land 
before cancellation be a legal representative or not. It is clear that 
the mortgagee, simply iene a lien upon the land for the payment of 
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a debt, is not a legal representative, who certainly must be a party 
succeeding to all the rights of the entryman. Your decision is there- 
fore afiirmed. : a 


HOMESTEAD ENTRY—QUALIFICATIONS—OWNERSHIP OF LAND. 
GALLANT v. COLE. 


One who holds land under an unperfected desert- land entry is not the proprietor 
_ thereof within the meaning of the statute holding disqualified to make 
- homestead entry one who is the proprietor of more than 160 acres of land. 
A transfer of land by one owning more than 160 acres, for the purpose of quali- 
fying himself to make a homestead entry, is not a violation of a pee 

the transfer is final and made in good faith. 


First Assistant Seoretéry Pierce to the Commissioner of the General 
aWeCee). * Land Office, August 17,1909. . — (O. W.L.) 


- John W. Gallant has appealed from your decision of April 28, 
1909, aflirming the action of the register and receiver and dismissing 
his contest affidavit filed against homestead entry No. 781, Ute series, 
made November 1, 1905, by John E. Cole, at Montrose, Colorado, for 
the SE. + SW. 4 and lot 7, Sec. 6, T. 15 S.; R. 95 abe: aad S. 3 SE. 4 
Become T. 15.8., R. 96 W., 6th P. M. 

The affidavit of dontests which was. filed Apr il 28, 1907, alléged that © 
Cole was disqualified to make homestead entry ees he was 
proprietor of more than 160 acres of land. 3 7 
It appears that Cole had held the land embraced in his ionic da 
entry for several:years prior thereto under a preemption entry and 
desert land entry, and, according to his testimony, had expended about . 
three thousand dallars in the improvement thereof prior to making 
homestead entry. He had been notified by your office that his desert - 
land entry would.be canceled upon failure to make final proof of the 
reclamation of the land. Cole, on October 30, 1905, went to the office 
of Milton R. Welch, the United States Commissioner, for the purpose — 
of making a homestead entry for the land as he was unable to fulfill 
the requirements of the desert land law. The United States Com- 
missioner showed him the homestead affidavit. Cole, at that time, 
owned 200 acres of land in private ownership and was the assignee to 
the extent of 80 acres of unperfected desert land entries. Cole noticed 
in the affidavit the requirement that he must swear that he was not 
ihe owner of more than 160 acres of land. The United States Com- 
missioner thereupon informed him that he was disqualified. Cole © 
thereupon stated that his son, W. S. Cole, then about twenty-eight 
years of age, had worked for him since attaining majority without 
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obtaining any compensation, and that. he would just give his son 40 
acres of land. The Commissioner advised him that the 80 acres which 
he held as assignee under the desert land law would not be considered 
in computing his qualifications. The United States Commissioner 
thereupon drew up a deed by which the father conveyed 40 acres to 
his son, the deed stating a consideration of four hundred dollars and 
being subject to a mortgage the payment of which, however, the 
father assumed. The deed which was executed in the morning was. 
then left by the father with the Commissioner, with instructions te 
file the same of record. In the afternoon, Cole executed the home- 
stead affidavit and the deed was filed for pecord the following day. 
After record, it was. returned to the father who retained the same 
with his. other papers. It appears that the son had no knowledge of 
the conveyance until about three months prior to the filing of the 
contest affidavit. In March, 1907, the taxes, which for the years 1906 
and 1907 had been assessed to the son, were paid by W. 8. Cole. The 
father testifies that_he had previously to executing the deed told the 
son to stick to him and he would make it all oh 

It is. first contended that the deed from father to son is invalid, 
for the reason that it was never delivered to the son. The alent 
of authority appears to be that a delivery to the recorder of a dead. 
beneficial to the grantee without the grantee’s knowledge, is a valid 
delivery. Section 694, pee Statutes of Colorado, 1908, poe | 
_ that, . se! 
. All deeds »... may. be recorded in the Be of the eee of the ounty 
wherein such real estate is situate, and from and after the -filing thereof 


for record in. such office and not before, such deeds, bonds and agreements in 
writing shall take effect as to subsequent bona fide. purchasers and encum - 


os brancers by mortgage, judgment or otherwise not having notice thereof. 


In Devlin on Deeds, Section 291 of the Second Edition, the rule | 
is laid down as follows: a _4 | , 

In other words, it may be said that the dcltvery is yalid ice it appears 
that a deed was placed on record, with the intent that it should pass the title 
to the grantee although never actually delivered to the grantee. 

Under the above, it is apparent that the delivery of the deéd to 
the United States Commissioner and its subsequent recording was a 
— valid delivery. 3 
It is next urged that fhe deed was not made in good faith but was: 
a mere fraudulent device for evading the entryman’s disqualification. 

The question of the validity of a conveyance made for the purpose 
of qualifying an individual to make a homestead entry has been be- 
fore the Department several times, and the validity thereof must — 
naturally be determined by the facts and circumstances concen pug 
each pare case, | 
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In the case of Leitch ». Moen (18 L. D., 397), it Was held that a 


_. fraudulent deed, purporting to convey a tract from the homesteader 


to his son, will. not operate to relieve the entryman from the statu- 
tory disqualification. The deed in that case purported to colivey a 
fee simple title reserving a life estate to the father and his wife. 
The deed was not recorded, the grantor still retaining possession of 
the land and later, in Segal instruments, still claimed to be owner 
thereof. | 

In Mason v. “Cromwell (24 L, D. , 248), the entryman, for the pur- | 
_pose of qualifying himself, executed a deed transferring the land to 
his sister. He thereupon sent the deed to an unknown person with 
- instructions that it be forwarded to his wife. The deed was not re- — 
- corded until long after the affidavit of contest had been filed, and 


_ the entryman thereafter had for a considerable time the power of 


moc ing the deed. The sister was in that case employed simply 

‘as an unconscious beneficiary for the express purpose of quahitying 
Mason to make entry.” ; 

In Heath v. Dotson (27 L. ‘D. , 546) it is held that a transfer of 
land in order to enable’ the Err to make the oath required of © 
homestead applicants, is not a violation of the acts of May 2, 1890, 
or March 3, 1891; provided the sale is final and made in good faith. 

In rere v. Vong (87 L. -D., 176) it was held to be a mere col- 
lusive device to. evade the law, the facts being that the entryman 
owned about 1800 acres of land at the time of making entry. Shortly 
prior to making the homestead entry, the entryman had acknowl- 
edged a deed conveying nearly all his land to his wife. This deed 
was never recorded and subsequent to its execution he executed 
mortgages of the land so conveyed, and in other ways pee himself 
out to be the owner thereof. 

In the present case it is apparent that ‘he motive of wih the 
gift at the particular time it was made was to qualify the entryman. 
The deed, however, was immediately recorded and, from all the 
testimony, IT am seaaeed that the gift was in good faith and final. 
The case is, therefore, analogous to that of Heath v. Dotson, supra. 
. It is next, contended that,, assuming that the deed conveyed 40 
acres to the son, the entryman was still disqualified by reason of the — 
80 acres held as assignee under the desert land law. Jn support of | 
this it is contended that a desert entry is a contract. between the 
| entryman and the Government by which the land is paid for in 
partial instalments, and that the Department has held that one who — 
holds land under a contract of purchase under which all payments 
had not yet been made, is disqualified, citing Smith ». ‘Longpre (32 
L. D., 226) and Jacob J. Rehart. (35 L. D., 615). In Smith ». Long-. 
pre, the contract for purchase was bees the entryman and the 
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Union Pacific Railroad Company, who held the land purchased in 
private ownership. In the case of Jacob J. Rehart, the contract was 
between the entryman and the State of California which had selected 


the land so purchased, the homestead entry, however, being made ~ | 


prior to the approval of the selection by this Department. ‘The 


only thing to be done in the case of the state selection was that this _ 


Deparenent ascertain whether the base offered by the state for its 
selection was valid. 

.The above two cases are essentially different: from that. of land 
held under desert land entry in which, in addition to the payments 
which are required to be made, the entryman must submit proof of 
the reclamation, cultivation and requisite expenditure. Childs ». 
Ayerst et al. (19 L. D., 96) held that the possession of a quarter 
section of land under an unperfected timber culture entry did not | 
disqualify a homestead applicant. Although the desert ‘land entry- 
man may have an inchoate right in the land, he does not acquire any 
| equitable title until final proof and payment have been made. 

It is urged that the instructions of July 14, 1905 (34 L. D. , 29), 
“recognize the holder of an unperfected desert land entry as the ‘pro- | 
prietor thereof. These instructions related to the provisions of the | 
act of June 17, 1902 (32 Stat., 388), relative to the furnishing of 
water to lands held 3 in pr ivate ownership within an irrigation project. 

It was stated therein: _ | 

While such entrymen or assignees are not invested with a legal title, they — 
_ have such an equitable right and interest in the land as to constitute them 
proprietors within the spirit and purpose of the act of June 17, 1902, and the 
_ right to the use of water may be granted to such proprietors. 

This was by no means a holding that a desert land entryman is’ 
a proprietor of land within the meaning of the term as used in’ 
section 5 of the act of March 3, 1891 (26 Stat., 1095). It simply 
held that the spirit of the act a June 17, 1902, permitted the Gov- 
ernment to furnish water to others than homestead entrymen who . 
had a claim to land under the public land laws within an irrigation 
: project. fe, 
Your decision i is,. aren: affirmed. 


f 


Heres OF DuWorr v.. Moor. 


_. Petition foe re-revlew a departmental decision. of August 10, 1908,_ 
. 87 L. D., 110, 7 123, denied Bs First Assistant pena Pierce jee 
a 1909. | 
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DESERT LAND EN'TRY—EXPENDITURES-STOCK IN IRRIGATING LON 
- PANTIES. . 


REGULATIONS. 


DrrartMEnt OF THE Aon: 
GrNERAL Lanp Orion, 


WwW la a D, es aes 21, 1909. 
; Rae aes AND RECEIVERS, __ 
United States Land Offices. | 

Sirs: That portion of section 18 of the regulations governing en- 
tries and proofs under the desert-land laws, approved November 380, 
—1908 (87 L. D., 812), which relates to expenditures for stock or inter- © 
est in irrigating companies, is hereby amended to read as follows: 

Expenditures for stock or interest in an irrigating company through which 
water is to be secured for irrigating the land and which owns the right to the 
use of sufficient water to satisfy all valid claims therefor acquired by owner- 
ship of its stock or otherwise, will be accepted as satisfactory eeroac ares 
when claimant shall file and make a part of the annual proof: | 

(a) A receipt or other writing signed by the proper officer or agent of the 
company showing payment in cash for stock or interest in the company, aud the 
affidavit of the claimant showing that the payment was made in cash and when 
made. 

(b) An affidavit of ine claimant showing the nature of the Sonn act or agree-— 

ment he had with the company entitling him to the use of water, and the quan- 
tity of water to which he is entitled under such contract or agreemenit,. or 
proper showing that the ownership of the stock or interest entitles him to the 
use of water and the quantity of water to which he is entitled by virtue of such 
ownership. oe a | 

(c) A statement, under oath, of the proper officer of the company; showing 
the right of the company to the use of water; whether such right is based upon 
a decree, or decrees, of court, or upon appropriations or filings made in con- 
formity to state or territorial laws; the source or sources of its water supply ; 
the quantity of water owned or. appropriated by it; the total quantity of water 
which it is under contract or agreement to deliver. to its patrons and stock- 
holders, and the date when, no unforeseen obstacle preveuting, it will be able to 
deliver water on the land of the entry, which land must be descriDes in the ~ 
sworn statement. : 7 


Very respectfully, — | _ §. V. Provuprir, 
nas | | Acting Commissioner. 
Approved: | | 
Trank Prercek, 
_ Acting Secretary. 


OPENING CHEYENNE RIVER AND STANDING ROCK LANDS. 
By ter PRESIDENT OF THE UNITED STATES. 
A PROCLAMATION. 


I, Wiu1am H. ae President of the United States of America, — 
by virtue of the power and authority vested in me by the act of 
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Congress approved May 29, 1908 (35 Stat., 460), do hereby prescrihe,: . 
proclaim and make known that all the nonmineral, unallotted unre- 
served Jands within the Cheyenne River and Standing Rock Indian 
Reservations in the States of South Dakota and North. Dakota which 
have been or may be classified under said act of Congress into agri- 
cultural land of the first class, agricultural land of the second class, 


grazing land and timber land shall be disposed of under the general . | 


provisions of the homestead laws of the United States and of said 
act. of Congress, and be opened to settlement and entry, and be settled 
upon, occupied and entered, in the following manner, and not, other- 
wise: 


1. All persons qualified to make a homie entry may, on aad 
after October 4, 1909, but not theretofore, and prior to and including 
October 23, 1909, but not thereafter, present to James W. Witten, 
Superintendent of the Opening, at the City of Aberdeen, South 
Dakota, by ordinary mail, but not in person or by registered mail or 


otherwise, sealed envelopes containing their applications for registra- 


tion, but no envelope must contain more than one application; and 
no person can present more than one application in. his own behalf 
and one as agent for a soldier, sailor, widow or minor. prppan child, 
as hereinafter provided. | 
2, Allapplications for registration must aes hie eeliabs name, | 
postoffice address, age, height and weight, and be sworn to by them at 
either Aberdeen, LeBeau, Lemmon, Mobridge or Pierre, South Da- — 
kota, or at Bismarck, North Dakota, before some notary. pubhie 
designated by the Superintendent. 

3.. Persons who were honorably discharged after ninety days’ serv- 
ice in the Army or Navy of the United States, during the War of 
the Rebellion, the Spanish-American War, or the Philippine Insur- 
rection, or their widows or minor orphan ‘childven. may make their 
applications for registration, either in person or through their duly 
appolnted agents, but no person can act as agent for more than one 
such applicant, and all applications presented by agents must be 
signed, sworn -to and presented by them at one of the places named 
and in the same manner in which other applicants are required to 
swear to and present. their applications. 

4, Beginning at ten o’clock a. m. on October 26, 1909, at the said 
City of Aberdeen, and continuing thereafter a day to day, Sun- | 
days excepted, as long as-may be necessary, there shall be impartially _ - 
taken and selected indiscriminately from the whole number of en- - 

velopes so presented such number thereof as may be necessary to — 
carry into effect the provisions of this: Proclamation, and the appli- 
cations for registration contained in the envelopes so selected shall, 
when correct in form and execution, be numbered serially in the © 
order in which they are selected, beginning with number one, and — 


DECISIONS RELATING TO THE PUBLIC LANDS. 159 ~ 


the numbers thus assigned shall fix and control the order in which 
the persons named. therein may make Goiry after the lands’ shall | 
become subject to entry. _ 
-. 5, A list of the successful applicants, showing the number ons 
to each of them, will be conspicuously posted and furnished to the 
press for publication as a matter of news, and a proper notice will be 
promptly mailed to each person to whorn a number is assigned. ~ 
6. Beginning at nine o’clock a. m. on April 1, 1910, and continu- 
ing thereafter on such dates as may be fixed by the Secretary of the 
Interior, persons holding numbers assigned to them under this Proc- 
lamation will be permitted to present their applications to enter’ 
(or file their declaratory statements in cases where they are entitled | 
to file declaratory statements) at the land office for any land district - 
in which their numbers entitle them to make entry, in the order in| 
which their applications for registration were selected and num- 
bered, but no person can present more than one application t to enter 
or file more than one declaratory statement. | : ? 
7. If any person fails to apply to enter (or to file a. declar abary | 
statement if he is entitled to do so) on the day assigned him for 
. that purpose, or if he presents more than one application for regis- 
tration or presents an application in any other than his true name, he 
- will forfeit his right to make entry or filing under this Proclamation. 
8. None of the lands opened to entry under this Proclamation shall 
become subject to settlement or entry prior to the first day of Sep- 
tember, 1910, except in the manner prescribed herein ; and all persons » 
are sdionished not to make any settlement prior to that. date on 
Jands not covered by entries or filings made by them under this 
Proclamation. On September 1, 1910, all of said lands which have. 
not then been entered under (his Proclamation will become subject: | 
to settlement and entry under the general provisions of the home- 
stead laws and the said act of Congress. . : 
9. The Secretary of the Interior shall make’ and preser ibe such 
rules and regulations as may be necessary and proper to carry this 
- Proclamation and the said act of Congress into full force and effect. 
In Witness Whereof I have hereunto set my hand and caused the 
seal of the United States to be affixed. | | 
Done at the City of Washington this 19th day of eee in the | 
year of our Lord one thousand nine hundred and nine, and of the 
Independence of the United States the one hundred _ id 
fourth. 
By the President: _ a 
Wma. H. Tart.: | 
ee my A. ADEE, | 
 Aeting eee of State. 
[ SBAL. a: 
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OPENING CHEYENNE RIVER AND STANDING ROCK LANDS. 
REGULATIONS, *. 


| Devarracent or THE IwrERIOR, 
GeneraL Lanp Omak 7 
| Ww ashing gion, D. C., August 21, 1909. 
oF ames W. Wires, | 
Super pees of ne g and Sale of vs néian Lands. 
- $m: Pursuant to the Proclamation of the President issued Au- 
eust 19, 1909, for the opening of the classified lands within the Chey- 
enne River arid Standing Rock Indian Reservations, the following 
rules and regulations are hereby prescribed : | 
1. Applheeations for registration and powers of attorney for the 
appointment of agents by soldiers or sailors or their widows or minor 
orphan children must be made on blank | forms prescribed by the 
Superintendent. : : | 
2. No notary public shall be deseantcd: for the purpose of adminis- 
tering oaths to applicants for registration who was not appointed 
prior to July 1, 1909, and on that date a resident of the county in | 
_ which he shall act, and the Superintendent is hereby authorized and ~ 
directed to prescr ibe such plans, rules and regulations governing the 
action of such notaries public, in relation to the registration, as may 
in his judgment be necessary. 
8. Lnvelopes used in pr esenting applications ie registration should 
be three and one-half inches wide and six inches long, and they. must - 
all be plainly addressed to “ James W. Witten, Superintendent, Aber- 
deen, South Dakota,” and the words “ Registration Application ” 
eae be plainly written or printed across the front and at. the left 
end of the envelope. | e: 
4, Blank forms of application for registr ation and addressed envel- 
-opes to be used in forwarding applications to the Superintendent will 
be furnished to each applicant by the Superintendent, through the. 
notaries public before whom the applicants are sworn. Blank powers 
_ of attorney to be used by soldiers or sailors, or their widows or minor 
orphan children, in the appointment of agents, may be obtained from 
the Superintendent at Washington, D. C., prior to September 25, 
ses and after that date from him at Aberdeen, South Dakota. 

No envelope should contain more than one application for regis- 7 
eaecn or contain any other paper than the application. Proof of 
naturalization and of military service, and other proof required (as in 
ease of second homestead entries), will be exacted before the entry is 
allowed, but. should not accompany the application for registration. 

6. A Sioa of receivin g and handling applications. Soke soon as the 
Superintendent of the Opening receives an envelop addressed to him, 
with the words.“ Registration Application ” endorsed thereon, he will © 
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(if such envelope bears no i eictee: marks or words indicating the 
name of the person by whom it was presented ) deposit it in a metal . 
can set apart for the reception of such envelopes. The cans used for 
this purpose must be so constructed as to preverit envelopes deposited _ 


therein from being removed therefrom, without detection, and they 


must. be safely guarded by representatives of the Government until 
they are publicly opened on the day when the selections authorized 
by the. Proclamation are to be made. All envelopes which show the 
name of the person by whom they-were mailed will be opened as.soon | 
as they are received by the Superintendent, and the. applications 


- therein will be returned to the applicants. 


7. Method of assigning numbers to applicants. = October 26, | 
1909, the cans containing the applications for registration will be 
| publicly. opened and all envelopes contained therein will be — 
thoroughly mixed and distributed preparatory to the selection and 
numbering thereof in the manner directed by said Proclamation. 

8. Numbers will not be assigned to a greater number of persons 
than will be reasonably necessary to induce the entry of all the lands 
subject to entry.in said reservations under said Proclamation. The - 
applications for registration presented by persons to whom numbers 
are not assigned will be carefully arranged and inspected, and if itis — 
found that any person has presented more than one application for _ 
registration in his own behalf and one application as agent, or pre- 
sented. his own application in any other than his true name, or in| 
-any.other manner than: that directed by said ,Proclamation, he will 
be denied the right to make entry under any number assigned him. 

9. When an application for registration has been selected and num- 
bered, as prescribed by said Proclamation, the name and address of 
the applicant and the number assigned to him will be publicly an- ~ 
- nounced, ang the application will be filed in the order in which it was © 

numbered. 5 i bi | 

10. All selected applications which are ” not correct in or and 
execution. will .be stamped ‘ ‘Rejected—Imperfectly Executed, ” and 
filed in the order.in which they were rejected. 

— 11. Notices of numbers assigned will be promptly mailed to all per- 
sons to whom they are: assigned, and to the agents, in cases where . 
numbers are assigned to soldiers who registered by agents, at the post- 
office address given in their applications for registration, but no 
-' notice whatever will be sent to persons | to whom numbers are not . 
assigned. - 

12. Notices of he tame a Ae of male entry will be mailed: 

to such number of persons holding numbers as may be reasonably 


necessary to induce the entering of all the lands desirable for entry; 


and if any person who receives such a notice either notifies the Su- 
— 8098—vor. 38—09-——11. ~~ 
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perintendent that he does not intend to make entry, or fails to make 
entry on the day assigned him for that purpose, the person holding 
the lowest number to whom no date for entry has been assigned will 


_ be at once notified that he will be permitted to make entry ona date 


named in such notice, after all persons holding numbers lower than 
his have had opportunity to make entry. 

138. Lime and method of making entries and flings .—Persons who 
receive notice of their right to make entry must file or present, their. 
applications to enter at the land office for the land district in which 
the lands they desire are located, as follows: The applications of 
persons holding numbers from 1 to 50 inclusive must be presented 

when their names.are called on April 1, 1910; the applications of 
'- persons holding numbers from 51 to 100 inclusive must be presented 

when their names are called on April 2, 1910; the applications of 
persons holding numbers 101 to 200 inclusive rust be presented when 
their names are called on April 4, 1910; and so on, at the rate of © 
one hundred on each succeeding day, Sundays and legal holidays ex- 


cepted, until the persons holding the first one thousand numbers have — 


been given opportunity to present their applications, and after that 
the applications of persons holding numbers above one thousand may 
be similarly presented at the rate of one hundred and fifty daily. 
_ All entries must, as far as possible, embrace only lands listed and 
appraised as one tract, and no applicant will be permitted to omit 
any unentered part of a listed tract from his application and include 
therein, in lieu of the omitted tract, a part of another or different. 
listed tract; but where a listed tract embraces less than a quarter 
econ anda part of another arid different listed tract may be em- — 
braced in the same entry. In cases where an applicant desires to_ 
enter less’ than a quarter section, he may apply for any legal sub- 
‘division, or subdivisions, of a listed tract, and where a part of a 
‘listed tract has been entered the remaining part and a part of another © 
adjacent listed tract may be embraced in the same entry. , 
14. If any person who has been assigned a number entitling him . 
to make entry fails to appear and present his application when the 
number assigned him is reached and his name is called, his right to 
~ enter will be passed until after all other applicants assigned for that | 
day have been disposed of, when he will be afforded another oppor- 
tunity to make entry on that day, failing in which he will be deemed | 
to have abandoned his right to make entry prior.to September 1, 1910. 
_ 15. If any person ‘holding a number dies before the date on which 


he is required to make entry, his widow, or any one of his heirs, may 


appear and make entry, in their own individual ment under his num- 

ber on that date, but not thereafter. , | 
16. Proof required at time of filing. —At the Suis of appearing to 

make entry, each applicant must, by affidavit, show his qualifications _ 
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to make a homestead entry. If an applicant files a soldier’s declara- 
tory statement, either in person or by agent, he must furnish evidence _ 
of military service and honorable discharge. All foreign-born per- — 
sons must furnish either the original or copies of their declaration 
of intention to become citizens or copies of the order of the court 
admitting them to full citizenship. If persons who were not born in 
the United States claim citizenship through their fathers’ naturaliza- 
tion while they were under twenty-one years of age, they must furnish 
a copy of the order of the court admitting their fathers to full cit-. 

izenship. | 

17. Applicants will not be required to swear that ne have seen Or 
examined the land, before making application to enter, and the usual 
nonmineral and nonsaline affidavits will not be required with applica- 
tions to enter made prior to: September 1, 1910, but evidence of the 
-nonmineral:and nonsaline character of the lands entered before that 
date must be furnished by the entrymen before. their final pee are 


accepted. — 


18. Proceedings on fans and rejected apploattons: When the 
Register and Receiver of the land office at which these lands will 


++ become subject to entry for any reason reject: the application of any 


person claiming the right to make entry, under any number assigned — 
_ him, they will at once advise him of the rejection and of his right of 


appeal, and further action thereon shall be controlled by the follow- 7 


ing rules, and not otherwise: 
- a. Applications either to file soldiers? declaratory statement or to 


make homestead entry of these lands must, on presentation in ac- 


cordance with these regulations, be at once accepted or rejected, but — 
the local land officers may, in their discretion, permit amendment of 
defective applications during the day only on which they are pre- 
sented. If properly amended on the same day entry may be per- 
mitted after the numbers for: ne: day nae been exhausted, in their | 
numerical order. — | 

b. No appeal to the General Land Office will be allowed or con- 
sidered unless taken within one day. ( Sundays excepted) after the _ 
re) jection of the application. ’ 

c. After the rejection of an application, whether an appeal be taken 
or not, the land will continue to be subject to entry as before, except- 
ing that any subsequent applicant for the same land must be in- 


-. formed of the prior rejected application and that his application, if 


allowed, will be subject to the disposition of the prior application, 
upon appeal if any be taken from the rejection ‘thereof, which fact. 

must be noted upon the receipt nee him and upon the appyicavon 
allowed. 

he When an appeal is taken the papers will be immediately. for- 

warded to the General Land Office, where they will at once be care- 
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| fully examined and forwarded to the Sherstary of the Interior with 
appropriate recommendation, when the matter will be promptly 
decided and closed. 

e. Applications filed prior to Scitabap 1, 1910, to cohtest entries 


~ allowed for these lands will also be immediately forwarded to the 


General Land Office, where they will be at once carefully examined 
and forwarded to the Secretary of the Interior, with proper recom- 
mendations, when the matter will be promptly deuided. _ 
_ f. These regulations will supersede, during the pened between 

April 1,; 1910, aad September 1, 1910, any Rule of Practice or other 
repulation governing the sipoaein of applications with which they - 
may be in conflict, in so far as they relate to the lands affected by these 
regulations, and will apply to all appeals taken from actions of local 
officers during that period affecting any of these fends: | 

Very — : | - s 
S. V. Prouprrt, 

7 a Acting Commissioner. 
Approved August 21, 1909. a 
Frank Pierce, 

3 ere pacaaee 


5 ge 


—: SOLDIERS ADDITIONAL—HONORABLE DISCHARGE-SECTIONS 2304 AND - 
2307, R. S. _ 


CruarKe LI. Wace 


An enlisted man who was ‘discharged by reason of fconticenent! ‘and subse- 
. quently deserted, was not “ honorably discharged ” within the meaning 

of section 2304 of the Revised Statutes, and 1 no rights under section 2307 
can be predicated upon his service. ; 


First Assistant Secretary Pierce to the ee of the General 
(W. C. P.) Lond Office, August 24,1909. |. (J.H.T.) 


May 12, 1909, the Department affirmed the decision of your office 
of February 16, 1909, rejecting the application of Clarke J. Wyman, 
under section. 9307, R. §., as assignee of Emily G.. Holliday, widow _ 

of David Holliday, to ences lots 1 and 2, Sec. 7, T. 160 N., R. 80 nS : 
Devils Lake, North Dakota. 

Said application was based upon the original homestead entry made: 

by Holliday June 1, 1868, for 80 acres, and his military service dur- 


ing the Civil War toni October, 1861, to setve three years, to his ~_ 


discharge December 24, 1863, “by reason of reenlistment . a vet- 
eran volunteer in the same oe ca to serve three years.” 
After the reenlistment, Holliday deserted and did not receive an 
honorable discharge from said service. It is insisted, however, that — 
he should be credited with the service performed by him-up to the . 
time he was discharged for the purpose of reenlistment. The De - 
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sactnent held that his eet on December 24, 1863, for ihe pur- ~ 
pose of reenlistment was not an honorable discharee separating him 
from the service, and therefore that he had never been honorably 
discharged within the meaning of the land laws. 

In the motion for review it is requested that the War Department 
be called upon for a report and statement as to whether the said dis- 
charge at the time of reenlistment was not: an honorable discharge 
and that this Department should follow the decision of the War 
Department in that matter. — 

In the case of David H. Dyer (9 P. D., 87) it Was held: 


. This Department is bound to accept as true the unimpeached record of the 
War Department, but it alone has power to determine what eitect such record | 
shall have on a, claimant’s pensionable rights. : 


In the case of Mary Landfrit (8 P. D., 580) it was held: 


| i discharee of. an enlisted man by reason of his promotion to a higher rank 
(lieutenant) is not a discharge within the meaning of the act of June 27, 1890, 
the purpose of said discharge is not to terminate his service but to retain 
him in the service in a higher grade, and-when such soldier was, after his 
_ promotion, dismissed from the service by sentence of a cour t-martial he can 
~ not be held to have been honorably discharged. 


‘The above decisions are in harmony with the uniform rulings 
of this Department in land cases. Holliday cannot be considered 
as having been honorably discharged from service in the War of the 
Rebellion, and, therefore, the application to make. additional home- | 
stead entry, based upon his said’ service, cannot be allowed. The 
| motion for review | is accordingly denied. : 


STATE ) SELECTION-RELINQUISHMENT OF SETTLEMENT CLAIM. 


Topp ay, Srare OF Wasmvcron. 


‘Where a settlement araind antedating a’ selection by the State of Washington 
under: the act of March 3, 1898, and held in departmental. decision of 
September 20, 1907 (36 L. D:, 89), to be superior to the claim of the State, 
was subsequently relinquished while the State’s claim. under its selection. 
was still subsisting and pending before the land department, the right of 
the State under its selection immediately attached. - 

The purpose of ‘the proviso to the act of 1898 was to protect bona fide settlers, 
and it was not intended to provide a means whereby a settlement claim 
might be presented merely to defeat the right of the State to select, and - 
afterwards relinquished and entry for the same land made under the timber , 
and stone law. 


First Assistant Secretary Pierce to the Commissioner of the General ‘ 
(W.C.P.) Land office, Atigust 26, 1909. (8S. W. W.) . 


This is the appeal of Edward H. Todd from your er decision’ 
of April 21, 1909, ae his motion for review of that portion of 
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your previous decision of June 26, 1908, which held that the State 
of Washington should be allowed to select the SE. 4 of cc 34, T. 25 
N., R. 12 W., Seattle, Washington, land district. 

The material facts necessary to the proper ‘consideration of this 
matter may be briefly stated as follows: 

The township was. surveyed, July 18 to September 2, 1903. The 
survey was approved December 29, 1908, and the plat filed in the 
local office July 18, 1905. 

September 9, 1905,.the State of Washington. filed its list No. 
of school indemnity Galections: embracing nearly all of the land i i 
_the township, including the tract involved herein. However,-previous 
‘to the filing of the State’s list, a number of homestead applications 
had been filed by settlers aan bona fide settlements prior to the © 
date of filing of the plat, among which was’ that of J oseph. T. 
Barkley, who was allowed, on August 8, 1905, to make homestead — 
entry No. 19165 for said tract. 

Barkley’s case, and a number of sess were caudiveds in the case 
entitled Homestead and Timber Land Claims v. State of Washing- 
ton, which was considered by your office December 17, 1906, and. by 


the Department, on appeal, September 20, 1907 (36 L. D., 89), in — | 


_ both of which: decisions the State’s claim. was held to re inferior to 
_ that of Barkley. 
The Department’s decision: of Scie: 20, 1907, was promulgated | 
by your office October 11, following, and the State, presumably in 
acquiescence with the said decision, filed relinquishments of certain 
of its selections contained in said list. No. 23, embracing chiefly tracts 
to which prior claims PAG been asserted, but ‘did not include the tract: 
involved: herein. | | 
Barkley’ s entry was canceled on relinquishment February 14, | 1908, 


and on March 19, following, Todd, the appellant herein, filed timber _ 


and stone application for the tract of land involved, upon which 
proof was submitted June 10, 1908, on which date nah receipt was. 
issued, but final certificate withheld by the register, for the reason that 
the proof was suspended because of conflict with the State selection. 
Accordingly, when your office, on June 26, 1908, returned the State’s . 
list for allowance as to certain tracts to which its claim had been 
found superior by the Department, it was held that the State would 
be permitted to perfect its application to the tract relinquished by 
Barkley, upon payment of fees, and the State application was al- 
lowed October 12, 1908. 

Your office Hecidion dace eesenatins holds that by the act of 
March 8, 1893 (27 Stat., 593), the State of Washington was granted 

a preference right of selection: for a period of sixty days after survey ; 
that such preference right could be defeated only by a bona fide set- 
tlement claim; that had Barkley chosen to do so, he could have per- 
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fected his entry as against the claim of the State, but when he re- 


_ linquished his claim all right by virtue of his alleged prior settle- 


ment was waived, and the force of such alleged settlement extin- 
guished and lost; that the State’s claim, duly asserted through appli- 
- cation, was subsisting and of full validity at the date of the filing of 
_ Barkley’s relinquishment, and upon such relinquishment there was 

nothing to prevent the State’s claim from attaching. | 
Your office decision further holds that Todd’s application was im- 


_. properly allowed, for the reason that while the State’s application 


was pending the land was not subject to any other disposition, under 
the rule contained in the regulations of July 14, 1899 (29 L. D., 29). 


The appeal contains a number of specifications of error, the most 


: important being that the regulations above mentioned do not apply 
in a case of this sort, and that after the Department had rendered a — 


decision i in the case holding that the State’s claim should be rejected, — 


your office was without jurisdiction to take any other action what-— 


-. ever, the cases of Troy’s Heirs v. Southern Pacific Railroad Company 


(2 L. D., 528), and John Woods (10 L. D., 290)5 Rete cited in .. 
“support of the contention. 

- Counsel for appellant submit that the case at bar. is eer analo- 
gous to a supposed contest by A. against the entry of B., where the - 


_ contest is dismissed by the local office, your office and the: Depart: 


ment, and A., the contestant, is notified that he has a right to a mo- - 
tion for review within thirty days; after one hundred and seventeen 
_ days elapse, no motion for review is filed, whereupon B. relinquishes _ 

his entry, and a third party, C., makes entry. Counsel submit that 
A. has no rights whatever which would prevent. C. from entering the 
land, and maintain that the supposed case differs in no respect 
whatever from the case under consideration. 

‘The act of March 3, 1898,.supra, was intended to give the States 


- pamed therein preférence right of selection in satisfying the grants = 


made to the States, for a period of sixty days following the filing 
of the plats of survey, and the proviso contained in said act was_ . 
intended to protect only bona fide settlers who had located upon the 
- land prior to.the filing of the township plats. 

- When this case was originally before your office and the Depart- 
- ment, upon the record as it then stood there was but one thing for 
_ the Department to do, and that was to hold that the settlement claim 
of Barkley defeated the right of the State to select the land. At~ 
the same time, however, the right of the State to attack that settle- 
ment claim upon the ground that it was not a dona fide settlement 


w claim initiated prior to survey, was not denied the State. 


Presumably in part acquiescence in the Department’s decision, the 
_ State relinquished a number of tracts which it had selected, and 
| which were embraced 1 in claims based upon prior settlement, but did — 
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‘not relinquish the tract involved herein; and before the case was 
finally closed by the order of your office, Barkley abandoned. his 
-. homestead claim and filed his relinquishment as evidence thereof. — 
At that time the State’s claim had not been finally disposed of, and 
the only obstacle to the State’s selection had been removed. Had 


the homestead entry been relinquished at the time the case was first 


considered by the Department, there can be no question that the 
State’s claim would have been ordered allowed; and as the home- . 


stead claim had been relinquished when your “ollie undertook to 


finally close the case, it was proper to order the allowance of the 
State’s claim. As above stated, the act of 1893 was passed for the. 


. purpose of enabling the State to satisfy its grants of public land, 


and the proviso was intended to protect bona fide settlers, and was 
not intended to afford a means whereby a settlement claim might — 
be presented merely to defeat the right of the State to select; and 


afterwards ‘relinquished and the entry made under the timber and 7 


stone law. 
The supposed case epee by counsel i 1s In no way analogous to 
the case under consideration. In that case the contestant never 
‘acquired a preference right. He wholly failed to prosecute his con- — 
test. In this case, the State had a preference right granted by stat- 
ute, which could be defeated only by a bona fide settlement claim, 
and it was not necessary for the State to take any ‘positive action 
whatever in order to acquire the preference right. 

The cases cited by counsel as to the right of -your office to talce any 
action other than that indicated by the Department would not seem 
to be in point, because your office took no action whatever whereby 


; Barkley was induced to relinquish his homestead, and the decision — 


of the Department was to the effect only that the State could not 
~_ select the land in the face of Barkley’ S homestead based upon ¢ alleged 

prior settlement. 

On the contrary, the case of Troy’s Hans v. Salen Pacific Rail-_ 

_ road Company, relied. upon by counsel, is rather authority for the 

action taken by your office in this case, In that case the Department 
held plainly that a party to a suit, although the judgment is against | 


him, has.a standing in the case iad a. right to be heard until it is 


finally closed. This case was not finally closed at the time Barkley 
relinquished his entry, and immediately upon that relinguishment 
the State had a right to an allowance of its selection. _ | 
_ While the othce cases cited by counsel, to the effect that upon the | 
expiration of the time allowed for the filing of a motion for review 
the decision becomes final and the land subject to entry, appear to be 
in point, it will be observed that the effect of those decisions was 
eee by the regulations of : uy 14, 1899, supra. It was the pur- . 
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pose of those restiatons to provide a cabo method by ee | 
lands. once segregated should again become subject. to entry and 
selection. It is true that the State’s claim in this case was not 
' allowed when first presented, because at that time the land was em- 
braced in Barkley’s entry ; but. the State had appealed from the 
action of the local office rej jecting its application to select, and while 
the action: below had been affirmed, judgment had not Bean finally | 
executed, and until the case was closed the land was not subject to 
any other disposition, notwithstanding Barkley’s relinquishment. 
From these considerations it follows ae your office decision was 
correct and must be aiirmed, : | 


PRACTICE—REPAYMENT-MINERAL SURVEY—ACT OF ‘FEBRUARY 2 
+1908. . 


| Perne N. Higa 


' In all cases of appeals fron inferior ieibuuals over which the General Land 
Office. exercises supervision, a decision should be rendered by that office: be- 
fore the matter is transmitted to the Department. 

The act of February 24, 1909, authorizing repayment of any excess of amounts. 
deposited for the survey of mining claims, contemplates that an account 
shall be stated in every case where application for repayment is made, and 
if it appear that there is any excess in the amount deposited, over and 
above the actual cost of the work performed and the expenses incident 
thereto, it should be ‘stated and certified from the best data and information 
obtainable. : 


‘First Assistant cant Pierce to dieG ommisoner of the litle 
me CPi). . Land Office, eee 26, 1909. (EF. B.) 


With your letter of July 31, 1909, you transmit the appeal of Peter 


N. Hanson from the action of the surveyor-general of South Dakota, © | 


rejecting his application for return to him of the excess or unused 
deposit for work in the office of the surveyor- -general upon the survey 


— of the Dump Lode, survey No. 1760. 


| You transmit said appeal. without deciding the aeeen or ex- 
pressing any opinion thereon because the practice of transmitting an — 
appeal from the surveyor-general direct to the Department was rec- 
ognized in the case of Golden Empire Mining Company (36 L. Da 
561), where the action of the surveyor-general is based upon specific 
instructions by your office. It.does not appear that specific instruc- 
tions were given in this particular case, as in the case cited, but the 
instructions from your office upon which the surveyor-general’s de- 
cision was: based are the general instructions to the surveyor-general 
for his guidance in passing upon all applications for the return of 
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“excess ; deposits—deposits for mineral surveys—under the act of Feb- 
ruary 24, 1909 (35 Stat., 645). 

That practios is ‘objectionable ‘and should not be feline here- 
after. In all cases of appeals from inferior tribunals over ‘which 
your office exercises supervision, a decision should be rendered by 
your office whatever direction may previously have been given to the 
local officers. Such decision may render appeal to the Department 
unnecessary. . ; 

The letters of the surveyor-general transmitted with the record 
show that on May 20, 1903, appellant deposited in. the office of the 
‘surveyor-general $30 for the survey of the Dump Lode, and that an 
order for survey was issued to United States Mineral Surveyor Hi. S. 
Vincent (survey No. 1760), which was made June 12, 1908, and re- 
turned to your office June 22, 1908. It was approved July 17 there-_ 
after and ‘the plats. and field notes of said survey were received by 
appellant. | 

The act of rabrue 24, 1909, authorized the Secretary of the 
Treasury to pay out of the money covered into the Treasury from » 
deposits made by individuals to cover the cost of work performed 


and to be performed in the offices of the United States Surveyors- __ 


-General in connection with the survey of mineral lands— 
any excess in the amount deposited. over and above the actual cost of the work 
performed, including all expenses incident thereto for which the deposits were 
severally made or the whole of any unused deposit. 

Such repayment is to be made upon an account certified by the 
sirveyor penetal and approved by the Commissioner of the General 


Land Office. . | 
‘In the letter of your office of May 26, 1909, to the sieecer eel | 
relative to the approval of claims for repayment under said act, he 
was instructed as follows: 3 


United States Surveyors-General should not approve any Claims for repav- 
| ment under the act of Yebruary 24, 1909, in cases where the entire work in 
connection with the survey was performed in their offices, unless their records 
accurately show the “actual cost” of the work: in connection therewith to 
be less than the amount of the deposit therefor, taking into consideration not | 
only the time of the employees of their offices on the work, but the cost of 
stationery and supplies as well as the time of the surveyor-general himself, 
the rental of the office, and all other matters which go to make up the “ actual 
cost” of the work; and where the records in the past show that the work was 
performed, but do not show accurately the ‘actual cost” thereof, the entire 
deposit should be treated as earned, and no claim for repayment approved. 


Following those instructions the surveyor-general in his instruc- 
tions of June 4, 1909, states that “as no accounts have ever been 
kept showing the cost of office work on mining aunveys, it will be 
impossible for this office to render any statement of ‘actual cost’ 
of such work.” He then assumes that the entire amount of the de- 
posit was earned, as the survey Was approved July . 17, 1908, because - 
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“the records of this [his] office fail to disclose any excess s fees ue 
posited by Mr. Hanson.” , 

That ruling is in strict accord with the instructions from your » | 
office that “when the records in ‘the past show that the work was | 
performed, but do not show accurately the ‘ cc cost ’ yaciees the | 
entire deposit should be ‘treated as earned.”. : 

Prior to the act of February 24, 1909, there was no shone for 
the repayment of any excess of the amount deposited for the plat- 
ting of a mineral] claim and other. office work in the surveyor-gen- 
eral’s office. The estimated cost of the work was covered into the 
Treasury as a lump sum under the mining regulations (Par. 91), and | 
if “no accounts Bek ever been kept showing the cost of office work — 
on mining surveys,” as stated by the surveyor-general, it was evi-. 


2 dently because the cost was estimated with reference to the fixed cost 


of work that would necessarily have to be performed in the platting 
and: other office work upon every mining survey, and other expenses 
incident thereto, which can only be #PPrOXInaked. For. that reason 
the entire deposit was treated as earned. | 

‘The instructions of your office and the decision of the surveyor- 
general are not in accord with either the letter or the spirit and. 


8 purposes oe the act, which evidently contemplates that an account 


shall be stated in every case where application for repayment is 
made, and if it. appears that there is any excess in the amount de- 


; posited, over and above the “actual cost” ofthe work performed | 


and the expenses incident thereto, it should be stated and certified 


. by your office from the best data and information obtainable. 


The cost of the platting of said survey and of the copies of said © 
plat and field.notes required to be made of mineral surveys should 
be ascertained by the value and usual charge for such work at. the 
time it was rendered. The other expenses incident thereto’ which 
can only be approximated should be ascertained from such data and 
information as you may acquire from the records or custom of your 
office showing what proportion of the estimated cost such expenses 
bear to. the whole amount. | 

You will instruct the surveyor-general to state this account In 
accordance with the instructions penn 


——Sa 


_ Norriter Pactric Ratiwar ComMPANy.. 


Motion $e review of departmental decision of June 15; 1909, 88° 
L. D., 46, denied by First Assistant Secretary Pierce; August 21, 
1909. 
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OKLAHOMA LANDS-— ‘SCHOOL SECTIONS—-SOLDIERS DECLARATORY | 
.  STATEMENT— SECTION 8, ACT OF JUNE 16, 1906. — 


JOHN fF. Boe: 


OA soldiers dediuatory statement of record at the date of the act of June 16, © 
1906, excepts the land covered thereby from the provisions of section 8 of 
‘that act, reserving sections 13 for the benefit of the future State of Oklahoma. 


| ‘Pirst. Assistant Secretary Pierce to the Commissioner of the General . 
(W. C. P.) Land Office, August 27,1909. (S. W. W.): 


_ This is the appeal of John F. Butler from your office decision of 

December 23, 1908, affirming the action of the local: office rejecting 
his wep eon to make homestead entry for the SW. 4, moe 13, T. 
2N., R. 9 E., Woodward, Oklahoma, land district. _ | 

This application was filed. January 13, 1907, and based upon a= 
ssldice’ s declaratory statement filed March 23, 1906, by John F. 
Butler, as’ agent of James J. Butler, and was ne eed: by the local 
office for the reason that-the land was included in the grant to the 
State of Oklahoma under the act of June 16, 1906 (84 Stat., 267), 
and for the further ‘reason that the application to make entry was 
filed after the declaratory statement had expired. 

It appears from the record that John F. Butler is the son and Say 
heir of James J. Butler; that the said James J. Butler died May 10, 
1906, and on-or about. pa 1, 1906, John F. Butler sought legal 
advice as to:svhat action was necessary to protect ‘his interests as the 


_ heir of his father in the land for which the declaratory statement had ~ 


been filed, and was informed by counsel that all that was necessary 
for him to do:was to cultivate and improve the land; and that since — 
: receiving that advice he has fenced the land and planted thirty acres 
of it in corn, and has only been recently informed that it was neces- | 
sary for hits to make entry of the land. 
Your office decision under consideration in affirming the action of 
the local office is based upon the Department’s s decision of May 12, 
1908 (not reported), in the case of Lacy R. Foster, in which it was 
held that a soldier’s declaratory statement has never been accorded | 
the segregative effect of an entry and that the filing of such a de-. 
claratory statement did not operate to defeat the grant made to the 
State by the act. of June 16, 1906, supra. _ 
The appeal assigns error in your decision in holding that the case 
is analogous to that of Lacy R. Foster above mentioned, and in fur- 
_ther- holding that the filing of a soldier’s declaratory statement, 
though followed up by action. taken in good faith, did not operate as 
a segregation of the tract so'as to except it from the terms of the act. 
by which the grant was made. to Oklahoma. 
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The act of June 16, 1906, SUPT a, providing for the admission of the | 
future State of Oklahoma, provides, in part, as follows: , 


That section thirteen in the Cherokee Outlet, the Tonkawa Indian Reserva- 


~ tion,. and the. Pawnee Indian Reservation, reserved by the President. of the 


United States by pr oclamation issued August nineteenth, eighteen hundred and 
ninety-three, opening to settlement the said Jands, and by any acts of Congress 


since said date, and section thirteen in all other lands which have been or may 


be openéd. to settlement in the Terr itory of Oklahoma, and all lands heretofore — 
selected in liew thereof, is hereby reserved and granted to said State. 

In construing the act of 1906, this Department has held that it 
seiuded only to unappropriated public lands, and as the sole object 
of. the reservation mace by ume act. was to protect the grant and not | 
| jand on Tne 16, 1906, fell eihaa the r reservation, : and the fact: ‘that 

| the land thus appropriated might subsequently be restored to. the 
public domain did not, in the abscries of express construction, subj ect 
such land to the facet of the act. — See Andrew J. Billan (36 L. D., 
334). | | 
_ The question was thoroughly considered ny the Department in 
that case, the decision being a most exhaustive one and numerous 
decisions of the Supreme Court’ were cited -which held that rights 
such as those acquired by a homestead entryman are not destroyed 
bya grant in general terms; that such grants.are confined to lands 

which. Congress could rightfully bestow saithoiit disturbing existing 
relations and producing vexatious conflicts. | 

The Department’s decision in the case of Lacy R. Foster was 
based upon the decision in the case of Jared v. Reeves (27 L. D., 
597), wherein it was held that a soldier’s declaratory shatarnentdoes: - 
not segregate the land covered thereby, and for that reason is not . 
_ subject to contest. It is true that a soldier’s declaratory statement. 
is not subject to contest upon the ground of failure to comply with 
the law as to residence, cultivation and improvement, because uncer 


the law the soldier is allowed six months from the date of the filing. _ 


of his declaratory statement within which to make entry and settle | 
~ wpon the land, but, at the same time, the Department has held that 2° 
soldier’s declaratory statement is in itself the initiation of a right | 
under the homestead law. (Thrailkill v. Long, 26 L. D., 639.) _ 

Section 2304 of the Revised Statutes, which provides for the filing 
of declaratory statements by certain qualified soldiers, contains this ~ 
_ language— | : : 7 

Such. homestead settler shall be allowed six. months after locating his home- 
stead, and filing his declaratory statement, within which to make his entry and : 
commence his. settlement and improvement. | 

The Department has. specifically held that the fling of a soldier’s | 
declaratory statement: by an authorized agent of the soldier, and an 
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abandonment thereof, exhausts the soldier’s homestead right. | (Tru- 


man Wheeler, 19 L. D., 60; John Benham, Id., 274.) If, therefore, 


by filing a declaratory staument the soldier is held to have exhausted 
_ his right, it would seem to necessarily follow.that: the filing of a 
declaratory statement constitutes the fullest possible assertion “of the 
homestead right; otherwise it is not conceived how the homestead — 
right. could be exhausted by the filing of the declaratory statement. 
The right to initiate a homiectoad. entry in this manner was be- 


stowed upon soldiers by Congress as a special privilege in considera- 


tion of special services rendered the country in time of need, and it 
_ would seem to have been a vain thing ,to provide that the soldier 
after. selecting the land might file a declaratory statement therefor, 
and that by so doing while he exhausted his homestead right he ac- 
quired no rights which the government should recognize. As was 
said inthe Billan case, swpra, in the case of one claiming under a 
homestead entry of record, the promise given by the government and 
accepted by the entryman was, first, a recognition of his right to 
enter the particular tract, and that it is subject to disposition under 
the homestead law, and; second, that’ upon compliance with the condi- 
tions imposed, he will be permitted to acquire the legal title to the © 
land entered. It would seem that substantially the same thing is. . 
done 1n the case of filing of a homestead declaratory statement. The | 
soldier is required to exhibit his qualifications to make entry, and it 
must be determined by the government that the land is subject to 
disposition under the homestead law, and these essentials must be 
exhibited and. determined, respectively, before the declaratory state- 
ment will be accepted. _ 

Respecting the effect of a preemption aidieein statement, which 
“is similar in many respects to a soldier’ S declaratory statement, the 


Supreme Court has said: 


When the declaratory statement is accepted by the local officers and the fact 
~ noted on the land books, the effect is precisely the same as that which follows 
‘from the acceptance of the verified eppuce on in a homestead case. [Whitney 
% Taylor, 158 U..8., 85.] | | 

If, therefore, the grant to the: Territory, now the State of Olda- 
homa, made by the act of June 16, 1906, operated only upon such lands 
as were not appropriated at the date of the act, and if, as stated by 
the Department in the Billan case and in the cases cited therein, de- - 
cided by the Supreme Court, it was not the intention of Compress in 
making a general grant, such as was made to Oklahoma in this case, — 
to disturb existing relations and produce vexatious conflicts, it fol- 
‘lows that the land in question, having been appropriated by the 
-soldier’s declaratory statement at the date of the act making the 
grant, was excepted therefrom, and the title of the State could never 
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attach whether the declaratory statement was s subsequently abaridoned 
or not. “ 
This conclusion 1s eae by the pean after eaneeal: con- 
sideration; and the decision in. ‘the. case of Lacy R. Foster and like 
decisions in other cases are hereby overruled. 

Inasmuch, however, as the soldier in this case died prior to the 
expiration of the period provided for by law, during which he should 
_ have made.entry for the land, and as such entry was not made within 

that period by his heirs, it: follows that the heirs have no right to 


make entry by virtue of the declaratory statement; but as it appears 


from the record that John F. Butler, the heir of the oldies and appel- 
lant herein, has fenced the lands anid has been cultivating a large 


- portion thereof, he should. be ‘allowed an opportunity to enter the 


- same upon showing himself duly qualified. . 
Your office decision -i ‘is accordingly modified. - 





RESERVOIR SITE-EXTENSION OF TIME FOR COMPLETION OF RESER- . 
“VYOTR. 


oinos v, BUCHHOLZ. : 


- ‘The act of January 13, 1897, requires that a reservoir constructed under its pro- 

- visions shall be completed within two years from the date of the filing of 
the declaratory statement, and the land department is without authority to 
extend that period so as to defeat an intervening adverse claim. 


| First Assistant Secretary Pierce to the Commissioner of the General 
(W. C.P.) Land Office, August &7, 1909. (8. W. W.) 


This is the appeal of Andrew Fulton Pi your office. decision of _ 
December 22, 1908, holding for cancellation, as to the S. 4 SW. 4, 


Sec. 35, T. 3 N., R. 22 E., Pierre, South Dakota, land district, his. . | 


| Homiéstand entry No, 9574, serial number 01934, allowed May 9, 1897, | 
- for the entire southwest quarter. _ | | 
It appears from the record that on August 28, 1904, Ernst Buchholz | 
filed reservoir declaratory statement, No. 735, cariel 01876, under the 
provisions of the act of January 13, 1897 (29 Stat., 484), for the land 
in question, and the homestead entry of Fulton was allowed, subject. 
to the reservoir declaratory statement; that thereafter, in due course, 
: Buchholz, having submitted evidence of the construction of a reser- 
voir on the land, which, in the opinion of your office, warranted its — 
reservation for the purposes of watering stock, as propel by the 
said act of 1897, the local office was directed to serve notice on Fulton, 
the homestead claimant, to show cause why his homestead entry should 
not be canceled; that in response to such notice, Fulton made a show- 
Ing upon the pansideration of which your office ordered a hearing for _ 
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~ the purpose of determining the validity of the reservoir declaratory 
statement. : 
As a result of the hearing, the register and receiver pound that a 
reservoir had been constructed on the land and it had been used asa . 
public watering place for live stock but that forty acres only should 
be reserved for the purpose of the reservoir, and they recommended 
accordingly that. the reservoir declaratory statement should be. can- 
celed as to three of the forty-acre tracts originally included therein, 
From that decision both parties appealed to your office, where it was 
_ held in the said decision of December 22, 1908, that eighty acres, were 
necessary to meet the requirements of the reservoir in question, and 
that the homestead. entry. should be canceled as-to the N. 4 SW. i of 
the quarter-section involved, and the reservoir declaratory statement, 
canceled as to the 8. 4 chercor. It is from that holding that the © 
homestead claimant os appealed to the Department. 
The act of January 13, 1897, supra, provides that any ‘person, ve 7 
stock company,’ or SOHO Gn desiring to secure the benefits of the 
act shall file a declaratory statement in the local land office in the 
district where the land is situated, which statement, among other 
things, shall state what business such corporation is engaged in, 
specify the capacity of the reservoir in gallons, and whether such 
person, company, or corporation has filed upon other reservoir ‘sites _ 
in the same county, and if so, how many. Continuing, the act pro-. 
vides in section 3 thereof: | 
That at any time after the completion of such reservoir or reservoirs which, 
if not completed at the date of the passage of this act, shall be constructed and 


~ completed within two years after filing such declaratory statement, such person, 
company, or corporation shall have the same accurately surveyed, as hereinafter 


provided, and shall file in the United States land office in the district in which |. 
such reservoir is located a-map or plat showing the location of such reservoir, _ 


which map or plat shall be transmitted by the register and receiver of said 
United States land office to the Secretary of the Interior and approved by him,. 
and thereafter such land. shall be reserved from sale by the Secretary of the - 


' Interior so long as such reservoir is kept in repair and water kept therein. 


‘It will be observed that the reservoir declaratory statement in this 
_ case having been filed on August 23, 1904, the two years during which 


the reservoir should have been eoastnigied expired August 23, 1906, 


No evidence of construction having been filed, notice was served upon 
Buchholz requiring him to show cause why his declaratory statement 
should not be canceled on account of his failure to construct a reser- 
-. voir, but upon his submitting an affidavit, duly corroborated, in which 
he alleged that he had constructed and completed a reservoir on the 
land prior to the first day of August, 1906, and that he was ignorant 
of the requirement of the statute in that he should have the same sur- 
veyed and a map filed, until the receipt of the notice calling upon him .— 
to show cause why his declaratory statement should not be cones - 
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., whereupon he went, to Pierre to secure the services of.a surveyor, but -- 


owing to. the severe. weather and heavy snow, it was impossible for 


him to secure a surveyor at that season of the year, in view of which 


he asked that the time be extended within which he be allowed to — 
submit proof of the construction and maintenance of the reservoir. : 
Upon consideration of this affidavit, your letter of March, 1907, 
advised. the register and receiver that as the declarant appeared to ~ 
have complied with the statutory requirement in the matter of con- — 
structing a reservoir, he would be allowed until July 1, 1907, in which 
to file proof thereof by filing the map and field notes required. The 
required map was filed in the local land office June 28, 1907, and 
upon its receipt in your office an order was issued calling upon Fulton | 
to show cause why his homestead should not be canceled. — . # 
' It is contended by the appellant that your office had no authority 
_ to extend the statutory period within. which the map. and field notes 
of the constructed reservoir should have been filed; that at the time 


of the allowance of his homestead entry Fulton had a right to rely , 


upon the fact that no map-:and field notes of the constructed reservoir 
had been filed, and that for that reason all rights which might have _ 
been acquired by the filing of the declaratory statement had lapsed _— 
or been forfeited. | 
Appellant also contends that the Senne — ‘that thee: is no. 
_ necessity. for a reservoir in that section of the country, as the people 
who live there can secure all the water necessary for domestic and 
other purposes from the creeks and various water holes contained 
therein, which, though located on private property, are, as a matter” 
of fact, accessible to the public generally. Appellant also asks that _ 
the Department consider statements made by the declarant Buchholz | 
as to the purpose for which he desired.the reservoir at the time of © 
filing his declaratory statement, and:in that connection that: the De- 
partment also consider the statement made by Buchholz at the same - 
time’ in connection with two other declaratory statements which he 
filed for lands in the imniediate vicinity. 

The entire record has been carefully examined and the evidence is 
not entirely satisfactory, there being much conflict in testimony as to. 
whether or not there is any necessity. for maintaining .a public reser- 
‘voir upon the land in question. The evidence is also conflicting as 
to when the dam was actually completed. The witnesses for the 
reservoir claimant testified that the reservoir contained a great deal 
_ of water in the spring of 1907, while the witnesses for the homestead 
claimant testified that at the time of the homestead entry during the ~ 
' first part of May, 1907, the dam was not to exceed two or three feet — 
in height and that the reservoir contained not more than ter or 
fifteen barrels of water. In this connection, the Department considers 
as important-the testimony of the pee who was + employed by. 
3098—voL 38—09—12 
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Buchholz to survey the reservoir. This witness stated that he sur- 
veyed the reservoir in March, 1907, but did not make a record of such 
survey for the reason that in his opinion the reservoir, as it existed 
then, did not meet the requirements of the statute, and he accordingly | 
returned to the place and made another survey in June, 1907, which 

was after additional work had been done upon the reservoir and dam 


_ by Buchholz. 


2 Respecting the contention of the appellant that your ofies had no 
authority to extend the time upon the filing of the plat, it may be said 
that the statute does not require in terms that the plat and field notes | 
must be filed immediately upon the construction of the reservoir. 
The requirement, however, is plain that the construction must be 
completed within two years from the date of the filing of the declara- 
tory statement, and it seems clear, therefore, that your office could not 
extend the Beriod for the construction of the reservoir so as to defeat 
- an intervening claim. | 

According to the testimony é the surveyor er by Buchholz, 
the reservoir was not completed so as to meet the requirements of the 
statute in March, 1907. In the month of May following, the home- 
stead entry of Fulton was allowed for the land. Thereafter, viz., 
early in June following, the surveyor found that the reservoir had 
been completed. In the face of the intervening homestead entry, the — 
burden was upon the reservoir claimant to show definitely the time 


of the completion of the reservoir, and the Department is, therefore, 
justified in presuming that the survey was made as soon as the work 
* “was accomplished. This being so, it must be held that the reservoir 
“was not completed until after the homestead entry of Fulton had | 


‘been allowed, from which it follows that any rights acquired by the 


"filing of the declaratory statement had been forfeited in the failure 


~ of the declarant to comply with the requirements of the statute. 
ya ee Moreover, the Department has examined the declaratory statements 
filed by Buchholz and referred to at the time of the hearing, from 
which it appears that on August 23, 1904, he filed three declaratory 
statements, No. 735 for the land involved: herein, No. 736 for the 
SW. + of Sec. 2, in the ad) oining township on the south, and No. 737 
for ies NW. ¢. of Sec. 1 in the township adjoining on the south. In 
each of: these declaratory statements the declarant stated under oath 
that the reservoir was tobe used in connection with the business of 
the applicant in raising and grazing about 500 head of sheep. 
Buchholz testified at the hearing that he owned only a few head of 
horses and cattle at the time of filing the declaratory statement and 
he did not immediately bring even all of those to that section of the 
country when he moved there from Ireland. - 
From the foregoing, -it is plain that Buchholz did not file his 
declaratory statements in good faith. He did uot need three reser- 
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voirs in the immediate locality for the purpose of watering 500 sheep, 
and, moreover, he did not own 500 sheep. It is also observed that in 
the blank space provided in the forms for reservoir declaratory state- | 
ments to show what other statements have been filed under that act, 
Buchholz failed in any one of the three statements filed as him to 
mention the fact that he had filed the other two. 

From these considerations, the Department. is of the opinion aia 
_ the reservoir declaratory statement should be canceled 1 in its entirety 
and the homestead entry allowed to remain intact. Your office 
decision is modified aceon ene ye | | 





SILETZ, IN DIAN LANDS~HOMESTEAD ENTRY-ACTUAL RESIDEN CE. 


_ Apams Vv. CoatEs. 


“Under the act of August 15, 1894, providing for the disposition of lands in the | 

, — Siletz Indian reservation, a homestead entryman of any such lands is re 
quired to show, aS a prerequisite to patent, that he has established and 
“maintained actual residence upon the land for a per iod of three years. 


| Pirst Assistant Secretary Prerce to the Commissioner of the Ceneeal 
OBESE Land Office, August 31, 1909. — (0. L.) 


"William D. fone filed a petition for exercise of the supervisory 
power of the Secretary of the Interior to reconsider departmental 
decisions in contest of Elizabeth W. Adams against his homestead 
entry for the NW. 4, Sec. 33, T. 8 S., R. 9 W., W. M, Portland, 


Oregon, engore hig entry and denying motion ‘for review and re- 


HeSrine: OF 
+ Said petition is based upon the dian that Coates’ S escdenes! on and 

improvement of the land complied with the law so far as physically 
possible, and that contestant in fact made no- uae near the 
contest should have been dismissed. | | 

On December 14, 1892 (Sen. Ex. Tes 52d Gam Vol. 3,. NG 39), 
Congress was a gised by the Secretary of the Interior that lands 
within the Siletz Reservation were “ mostly mountainous and densely 
timbered ‘with good fir and cedar trees and well watered with rapid 
running streams which will. fornish a good means of gerne timber 
out.” 

The act of August. 15, 1894 (28 Stat., 323, 326), opened lands | in 

that reservation to honiestond entry, an required— a 


final proof to be made within five years from the date of entry, and epee years’ 


actual residence on the land shall be established by such evidence as is now -. 


required. in homestead. proofs: as a prerequisite to title or patent. 


It is to be noted that, while the residence required by the act ‘above 
| Aaota is reduced: to three years, its character is particularly pre- 
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scribed—it must be “ actual.” This term is new'to Federal legislation 
concerning proceedings to acquire title to public lands, and it must 
be prosaed that Congress used the same advisedly. The language 
of the statute being plain and unequivocal, leaving no room for con- 
struction, an-apt and sensible meaning must be given thereto, it-being 
inadmissible to either import anything into it or eliminate anything 
therefrom in order to change or modify its plain intent. _ 


Tt is fair to presume that the law givers meant something by the use of the 
word “actual; that they supposed it added something to the word “ ‘ gettiers.” 
[McIntyre v. Sherwood, 82 Cal., 142.) : : 
It factual] | is Something real in opposition to constructive or speoulnaae: 
something existing in fact. [Kelly v. Supreme Council, 61 N. ¥. Supp., 394.] 

Actual occupancy is defined as an open, visible, occupancy, as distinguished 
from the constructive possession which follows the legal title. Actual posses- 
sion has practically the same meaning. It means possession in fact, effected by 
actual entry. upon the premises and actual -occupancy. The word “actual” is 
’. usually used in a statute in opposition to * virtual ” or “ constructive,” and ealis .: 

for an open, visible occupancy. ‘ [Cutting v. Patterson (Minnesota), 85 N. W., 172.] 

Actual settlement means actual residence. [Mosely v. Torrence, 71 Cal., 321.] 
An actual settler upon land belonging to the State is one who established him- 
self upon the land or fixes his vesidence upon it to take possession for his’ 


exclusive occupancy and use, with a view to acquire title to it by purchase frdm. - 


the State. For that purpose an actual entry upon land belonging to the State, 

followed by making improvements upon it, or building a house thereon in — 
- which to reside, and occupation of the land while doing such acts, are. evi- 
dence of such a settlement as gives to the occupant, if he possesses the qualifica- 
tions prescribed by law, an inchoate right to purchase the land and operates as 
notice to all the world of the right. [Gavitt v. Mohr, 68 Cal., 506, 509.]- 

An actual settler upon Jand is one who has actually established his residence | 
upon it, and not one who has inclosed it and cultivated it, intending at some © 
future time to live upon it. The use of the word “actual” would seem to have 
been intended to prohibit the courts from extending the meaning of the word 
“settlers”? by construction... The purpose was to secure those who had 
made or should make homes upon the school Jands an opportunity to. make 
them permanent by purchase of the lands upon which their residences were 
_ established. [Baker v. Millman (Texas), 18 S. W., 618, 619.} 


The clearing and cultivation of the land by Coates is so nominal 
as to amount to a mere pretense, and the improvements are of a minor 
character. Upon the essential question as to whether any actual resi- _ 
dence for three years or any other period was established, while the . - 
evidence is conflicting, the great preponderance thereof is to the 
effect that he did Aes Conas any such residence, but, on the con- 
trary, made visits to the land, which were of a mere transitory and 
temporary character. His wife and two children resided at Hoquiam 
and Oregon City, the former at least never having been on the prem- — 
ises ; aud while the excuse given for failure of his family to reside 
upon the land (obesity and heart trouble of his wife) might, if the 
record gave evidence of a bona fide actual residence chersun ‘by the 
entr ae) be accepted, it tends, under the circumstances existing 


‘DECISIONS RELATING TO THE PUBLIC LANDS. -°. 18] 


here, rather to prove that he never did a antend to. establish a. home at 
a place where it was impossible for his family to live. | 
On his own statement Coates was on the land about twenty-six 
months and this only at intervals; at no time did he show an inten- 
tion to remain there or make the land his home to the exclusion of 
the place at which his family was located. His acts were not more 


"than sufficient to indicate preparation to fit the land to be his home 


and protect his entry from attack for the two years allowed by the 
‘law, and even this is, as above indicated, negatived by the fact that 
his family could not live there. They certainly can net be held to 
wrt the actual residence for three years required by the statute _ 
“ prerequisite to title or patent.” | 

| ” The contestant did not adduce proof of facts: justifying cancella-_ 
tion of the entry.. Her first and third witnesses were at the claim 
for the first time on February 6, 1907, and the other witness was there © 
for the first time on December 14, 1906. Nothing which they knew 
or could know disproved Coates’s claim of’ settlement and residence 

— from July, 1900, to July 28, 1903; and evidence as to the appearance: 


' of the improvements in Decetuber, 1906, and February, 1907, is not 


deemed sufficient to justify the inference that Coates had not, on 
July 28, 1903, complied with the law as to residence. Contestant | 
| therefore did not earn a preference right, for no aid rendered by her. 
caused cancellation of the entry. Coates’ s own evidence, however, 
- does require such cancellation. 

The petition sets up no facts or error of law requiring recall or 
modification of said decision, and none otherwise appearing, the: 
petition is dismissed. | | 





NONMINERAL APPLICATIONS FOR LANDS CLASSIFIED AS COAL. 
INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
Generat Lanp Ouneas i 
3 Ww ashington, DC. September ’ 1909. 
Registers and. Receivers, | 
| Onited States Land Offices. 
GenTLEMEN : The circular of May 8, 1909 (37 1g. 681), con- 


struing paragraph 13 of the circular approved. April 10, 1909 (37 


iL. D., 653), entitled. ‘‘ Reoulations regarding the Classification and 
Valuation. of Coal Lands,” is modified to read as follows: 
1. You will advise any person presenting a nonmineral applica- 


tion. or filing for lands classified in schedules and on maps as con- _ | 
taining workable deposits of coal subject to disposal at prices fixed, 


that he will be allowed thirty days in which to submit such evidence 
as he can, preferably the sworn statements of experts or practical 
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miners, showing that the land is in fact not coal in character, to- 
gether with a request that the same be reclassified, and that in the 
event of failure to furnish said evidence within the time specified, | 
the application will be rejected. Such applications will be given. 
proper serial numbers, and notation thereof made upon the records, _ 
and, when accompanied by the necessary evidence, they will be for- 

warded to the General’ Land Office for action, where, if upon the | 
showing made, and such other inquiry as may be deemed proper, 
the land is classified as agricultural land, the nonmineral applica-. 
tion, in the absence of other objections, will be returned for allow- 
‘ance. If reclassification be denied, the applicant may, within thirty 
days from receipt of notice, apply for a hearing, at which he may be 
afforded an opportunity for showing that the classification is im- — 
proper, in which event. he must assume the burden of proof. If he 

should fail to apply for a hearing within the time allowed, his appli- | 
cation to enter or file will be finally rej jected.. - 

2. Nonmineral applications for lands temporarily withdrawn froth 
all entry, where such temporary withdrawal is based upon data in 
possession. of the Department, showing that the lands withdrawn are 
valuable for coal, may be treated in like manner as nonmineral appli- 
cations for lands actually classified. However, in such cases, as. the 
‘lands are withdrawn pending classification, it is possible that the 
particular tract applied for by the agricultural claimant-may not be 
classified as coal land, and in that event, of course, no hearing will be 
necessary, and in such cases, therefore, the apricultural applicant . 
may, at his election, tender his: application unaccompanied by the» 
evidence specified in paragraph 1, and have the same suspended: to ° 
_ await the result of, its clasaifeation: If the land applied for is— 

classified as coal land, the agricultural claimant will then be. allowed 
to proceed as provided in paragraph 1 hereof, and should he then bé 
unable to show that the land is not in fact eons in character, his non- 
mineral application or filing will be rejected, and in such case the 
right of election mentioned in the act of March 8, 1909 (35 Stat., 
844), for the protection of the surface. rights of saiaien: will not 
be allowed. - 

38. Lands noted on your records merely as a ithirawn® doi (iad 
may be entéred under the agricultural laws as provided by the last 
- sentence of paragraph 2 of the circular of April 24, 1907 (85 L. D., 
681). The instructions of April 24, 1907, Saas modified ae: 


cordingly. Oo | 
Very respectflly, ee en Prooprrt, a 

:  Aeting Commissioner. 

: ‘Approved: | : 


R. A. BaLurncrr, , 
Secretary. 
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COAL LANDS~SURFACE eG IS OF ENTRYMEN—ACT OF MARCH 3, 1909. 
| ‘Crcunar, 


-DeparrMent OF THE Lavrurior, 
GenerAL Lanp Orrice, _ 
Fe Le dD. a , September 7, 1909. 
REGISTERS AND RECEIVERS, | | a ee 
United States iene Offices. 

- Gentiemen: The circular. approved March 25, 1909 (BT L. io | 
528), of instructions, under the act of Congress of March 3, 1909 (35 
Stat., 844), for the protection of surface rights of entrymen, is 
amended to read as follows: : ig? 


_ THE PURPOSE OF THE ACT. | 
1. The main purpose of the act is to protect persons who, in’ ‘food - | 
faith, have located, selected, or entered, under nonmineral. laws, — 
public. lands which are, after such location, selection, or entry, clas-* 
sified, claimed, or reported as being valuable for coal by providing a 
means whereby such persons may, at their election, retain the lands ~ 
located, selected, or entered, subject to the right of the Government | 
to. the coal therein. It applies alike to locations, selections, : and 
entries made prior to its passage and those made subsequently : 
thereto. | 
The act. also provides for the disposal, under the re coal- land | 
| laws, of the coal contained i in such lands. | 


_ ELECTION. 


9. All persons who, in good faith, locate, select, or enter, under the 
_ nonmineral laws, lands which are, cabseaunnily to the date of such | 

location, selection: or entry, classified, claimed, or reported as being ~ 
valuable for coal, may elect, upon making satisfactory proof of com- . 
pliance with the laws under which they claim, to receive patents upon 
their location, selection, or entry, as.the case may be, such: patents to 
contain a reservation to the United States of all coal in the lands and 
the right of the United States,.or any one authorized by it, to pros- 
pect for, mine, and remove the coal in accordance with the eonditions 
and limitations imposed by the act; or may decline to elect to receive — 
patent with such reservation, in eich event proceedings: shall: be 


- had as hereinafter indicated. 


LANDS: CLASSIFIED, CLAIMED, OR REPORTED AS COAL LANDS. 

3. Upon receipt of these. instructions, registers and receivers will 
promptly advise, by registered mail, each nonmineral. claimant to 
land, which, subsequent to location, selection, or entry, has been 


es classified, acd ‘or reported as weine valuable for coal, that at the. 


time of applying for notice of intention to submit final Breer he:must, 
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in writing, state hetiee he elects to recelve a paren containing the — 
reservation prescribed. by the act. | 

In the event of election to receive such a patent, no further inquiry 
will be necessary respecting the coal character of the land. _ 
-. In the event the claimant declines to elect to. recelve such patent, 
evidence will be received at the time of making final proof for the 
purpose of determining whether the lands are chiefly valuable for 
coal; and the entryman; locator, or selector will ‘be-entitled to a 
. patent without reservation unless at the time of hearing on final 
proof it’ shall be shown that the land is chiefly valuable for coal. 

The claimant may, after determination at final proof that the lands 


are chiefly valuable for coal, elect to receive patent with the statutory 


reservation, provided, of course, proof of compliance with. the law in 
_ other Epes 1s satisfactory. | 


NOTICE TO CHIEF OF FIELD DIVISION. 


4, Where the nonmineral claimant indicates his intention to con- 
test the alleged coal character of the Jand involved, the. chief of the 
appropriate field division must be advised sufficiently in advance of — 
_ the date fixed for the taking of the final proof to enable him to be pre- 
pared to represent the Government at the time such final proof is 


mane | . 
ACTION OF THE REGISTER AND RECEIVER. 


5. In every case where there is controversy as to the coal character 


of the land, and evidence is offered thereon, the register and receiver - 


will, forward the testimony and other papers to the Commissioner of | 
the General Land Office, with appropriate recommendation, notice of 
| which should be given the claimant. 7 


WHERE FINAL PROOF HAS ALREADY BEEN SUBMITTED. 


. 6. Where satisfactory final proof has heretofore been made for 
lands entered under the nonmineral laws, the claimant will be entitled 
to a patent without. reservation, except in those cases where the Gov- 
ernment is in possession of saihicient evidence to justify the belief that . 
the land is, and was before. making final proof, known to be chiefly 
valuable for coal, in which case hearing will be ordered. If, at said 
hearing, it is proven that the land is chiefly valuable for coal, and that 
the claimant knew that fact at the time of making final proof, the - 
entry shall be canceled, unless the claimant shall prove that he was 
at the time of the initiation of his claim in good faith endeavoring to. 
secure the land under the nonmineral laws, and not because of its coal 
character, in which event he shall be permitted to elect to receive | 
patent with the reservations prescribed in the statute. If it is not 
shown that the land is chiefly valuable for coal, the claimant shall be 
entitled to patent. without reservation. 
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DISPOSAL OF | THE COAL DEPOSITS. 

t: Where election to accept patent with the prescribed reservation 
has been made. by the nonmineral claimant, coal deposits in the land © 
mmay be prospected for, mined, and renee! under the existing coal- | 
land laws, provided the person desiring so to do first procures the _ 
consent of the surface owner, or furnishes such security for payment — 
of all damages to such owner caused thereby as may be determined by 
a court of competent jurisdiction. But no coal declaratory statement 
or application to purchase under sections 2347-2352 of. the Revised 
Statutes, and the regulations of this office, will be received until the 
nonmineral claimant, upon the making of satisfactory proof, has 
elected to take a patent containing the prescribed reservation, and 
not then unless such coal declaratory statement or application to pur- 
chase is accompanied by the consent of the surface owner, or evidence © 
showing that security has been given as prescribed by the act. 
| Appeals shall be ee in all eee brought hereunder as — 
in other cases. = : : | 
| CERTIVICATES AND PATENTS. 


8. Goal declaratory statements,. certificates, and. patents issued 
under the provisions of this act will describe the land by legal sub- 
divisions as, under the general coal- land laws, and payment ill be - 
made at the price fixed for the whole area, but-appropriate. conditions 
_and limitations will be incorporated in the patent fully defining the 
interests and rights of the respective parties. To this end you will 
note on each coal receipt and certificate issued by you, in pursuance 
thereof, the words “ Patent will contain conditions and limitations of 

the act of March 3, 1909 (35 Stat., as - 
Very respectfully, 7 -_ 
S$. V. Prouprrr, | 

Acting Commissioner. 

Approved: , "1 4 | | 
R. A. Batiincer, Secretary, 


re 


Form Approved by the ‘First Assistant Secretary, September 20, 1909. 
| DEPARTMENT OF THE INTERIOR. 
4-357 


NOTICE oF RIGHT OF ELECTION IN CASES WHERE FINAL. PROOF HAS NOT BEEN 
; SUBMITTED. 


[Act March 3, 1909.) 








No. os 
, 19—. 


U. 8. Land Office 

















| grr: Your attention is directed to the provisions of the act of March 8, 1909, 
printed on the back hereof, and you are hereby notified. that subsequently to 


i é: 
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your ngaek! kind of entry, location, or selection) No. : 
made - ’ 19_, 0. section ——, township —, range. —, . 
. meridian, said tract was Classified, claimed, or reported as being valuable 
- for coal; also that at the time of applying for-notice to submit final:proof you ~ 
- must state.in writing whether you elect to receive a patent which shall contain 
a reservation to the United States of all coal in said land, and the right of the 
United States, or any person or persons authorized by it, to prospect for, mine, | 
and remove coal from the same, in accordance with the conditions and limita-— 
tions imposed by said act. Should you elect to receive such patent, no further 
inquiry will be made respecting the coal-character of the land, and patent will 
issue, with the statutory reservation, provided satisfactory proof of your good 
faith and of compliance on your part with provisions of the law under which — 
you claim be submitted. In the event you decline-to elect to receive such patent, 
evidence will be received at the time of making final proof with a view to 
determining whether the land is chiefly valuable for coal, and, the proof being 
in other respects regular and satisfactory, you will be entitled to receive patent 
without reservation unless at the time of the hearing.on final proof it shall be 
shown. that the land is chiefly valuable for coal. | - 
‘Respectfully, . . . | or ee, 
7 | Register. 
3 


Recewer. 














ELECTION TO RECEIVE PATENT UPON NON MINERAL CLAIM EXCLUSIVE OF ANY DEPOSITS 
, OF COAL IN THE LAND. : 
































STATE OF ; cones of - ‘mee : 
I, — , of town of —, county of - , State of - —, who, 
on — , 19—-, made location, selection, or entry No. ——,, for the. - —, 


section ——, township , range ——, meridian, being duly sworn, do 
hereby elect, upon submission of satisfactory proof of compliance with law 
under which my claim was initiated, to receive patent for the lands, which 
patent shall reserve to the United States all of the coal in said lands, with the. 
right of the United States, or any person authorized by it, to prospect for, mine, 

and remove the coal from same in accordance with the conditions and limita- 
tions of the act of March 8, 1909 (35 Stat., 844). . 


In accordance with above election, I hereby authorize the proper officer or 
officers of the United States, upon submission of satisfactory final proof upon 
my location, selection, or eutry, to issue final certificate or other paper as basis 
for. patent, containing the reservation of the coal hereinbefore: described, and 
_ to issue patent in Becotd ance therewith. : 














I fibechy certify that the foregoing affidavit was read to or by affiant in my — 
presence before affiant affixed signature thereto; that affiant is to me person- 
ally known (or has been satisfactorily identified before me by ——~— 
[give full name and post-office address]) ; and that said affidavit was duly sub- _ 
scribed and sworn to before me at my Ofce in , this —— day 
of , 19—. | 




















(Official designation of officer.) 


_ Nore 1.—This affidavit of. election may be executed before any officer author- 


ized to administer oaths and possessed of a seal. 
Note 2.—The attention of parties in interest is directed to the provisions of 


the act of aoe 3, 1909, copy. of which is printed DeOW: | 
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[35 Stat, 844.) a ? 
AN ACT Tor the nisiection of the surface rights of entrymen. 


Be tt enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That any person who has in good faith 
-located, selected, or entered under the nonmineral laud laws of the United States 
- any lands which subsequently are classified; claimed, or reported as being valu- 
_ able for coal, may, if he shall so elect, and upon making satisfactory proof of . 
compliance with the laws under which such lands are claimed, receive a patent 
therefor, which shall contain a reservation to the United States of all coal in 
said lands, and the right to prospect for, mine, and remove the same. The coal | 
deposits in such lands: shall be subject to disposal | by the United States in 
accordance with the provisions of the coal-land laws in force at the time of such 


_ disposal, but no person shall enter upon said lands to prospect for, or mine and ~ | 


remove coal ther efrom, without previous consent of the owner under such patent, 
except upon such conditions as to security for and payment ‘of all damages to 
‘such owner caused thereby as may be determined by a court of competent juris- 
diction: Provided, That the owner under such patent shall have the right to 
mine coal for use on the land for domestic purposes prior to the disposal by the 
United States of the coal deposit : Provided further, That nothing herein con- 
tained sball be held to affect or abridge the right of any locator, selector, or 
eutryman to a hearing for the. purpose of determining the character of the land 
located, selected, or entered by him. Such locator, selector or entryman who 
' has heretofore made or shall hereafter make final proof showing good faith and 
satisfactory. compliance with the law under which his land is claimed shall be 
entitled to a patent without reservation unless at the time of such final proof 
and entry it shall be shown that the land is chiefly verMahre: for coal, | 
Approved, Mar ch 3, 1909, : 


HOMESTEAD CONTEST—PREMATURE CHARGE—OFFER TO SELL 
RELINQUISHMENT. 


Rossman ET AL. V. Dicxey. 


‘Where. al affidavit of contest char ging abandonment is properly rejected ‘be- 
cause prematurely tendered before the expiration of six months and one — 
day after entry, and a second affidavit is filed by another person after the 


expiration of that period, the second contest is entitled to priority, not- — 


withstanding the affidavit was executed prior to the expiration of the 
period. mentioned, especially Where both affidavits were 2 executed: the same. 
day. 

An offer to sell the relinquishment of an entry is not of itself a ‘sufficient ground 
for contest. — ae : 


First Assistant Segretany Pe to Pig binned of the General 
(FE. W. C.) . Land Office, September 11, 1909... (BE. FI. B.). 


W. J. Rossman has appealed from the decision of your: office of 
April 20, 1909, holding his contest. affidavit against the homestead 
entry of Robert L. ee, subject to the prior contest. of Alma 
Newbern. 7 

Dickey made entry, January 29, 1908, of the SW. 4, Gee 85, T. 5. 
N., R. 18'E., Pierre, South Dakota. July 28, 1908, Rossman filed 
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affidavit of contest against said entry, alleging abandonment for six 
months next prior to “the date of the affidavit of contest, and that he 
had offered his relinquishment of the entry for sale.. _ 

The local officers rejected the affidavit of contest because it was 
- prematurely filed, under the established practice of your office 

_ that a contest charging abandonment will not lie until the expiration 

. of six months and one day after entry, exclusive of the day of eoeye 
| Baxter ». Cross (2 L. D., 69). 
| July 24, 1908, the local officers received by riaill affidavit of contest ~ 

by Alma Newer against said entry, which was placed of ReCorG at | 
9 A.M. of that day, and notice was issued thereon. | 

On the same.day the Rossman affidavit was again tendered at 
11:58 A. M., which was received and held sabj ect, to the rot of the 7 
contest of Newbern. | 
Upon the appeal of Rossman your ities sustained the action of the 

local officers, and from your decision he has appealed to the Depart- 
. ment, alleging error in holding that appellant did not set up a cause 
-of action independent of the allegation of abandonment, and in not 
“finding that. Newbern’s affidavit was executed at Philip; South _ 
ayaicota. Jily 23, 1908, the day appellant's application was executed : 


and tendered. | 
Where an affidavit. of eeuteet was subject to rejection ier sired oo. 


because 1t was prematurely filed but notice was issued thereon after 
the expiration of six months and a day, it will not be dismissed upon — 
- motion of a second contestant whose affidavit was filed after the. ex- 
-piration of said period. Hague v. Gilliard (21 L. D., 467). . Where 
the affidavit is accepted and notice is issued thereon sie ‘contestee 
alone can avail himself of the rule that it is premature if brought 
before the expiration of six months and a day after entry, as he can 
before the expiration of that period defeat the contest by curing his 
laches. Hemsworth v. Holland (8 L. D.. » 400) ; Sietz v, Wallace (6 
_ L. D., 299). | 
But where the local officers rej jected ihe affidavit sia their action — 
in that. respect’ was not erronecus because the affidavit was prema- — 
turely tendered, the second contestant whose affidavit is filed after the 
expiration of the period in which the entry is protected from contest 
on the charge of abandonment, .is entitled to priority although the 
affidavit was executed prior to the expiration of that time, especially _ 
where both affidavits were executed the same day. | | 
| While an offer to sell a relinquishment of an entry may be alleged 
as inducement to the charge of abandonment, it is not of itself a cause 
of action and no notice could properly issue on that allegation alone. 
Stubendort w. Carpenter (32 L. D., 189) and authorities cited. 
Your decision 1 1s ee | | 
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EXECUTION OF. APPLICATION AND. A¥¥YD AVITS—OFFICER—ACT OF 
a 4, (1904... 


Baca Cc. Lewis. 


_ An application for extension of time within which to submit final proof upon — 

a desert land entry, and the affidavits to support the same, must be exe- 

_, cuted before some officer within the provisions of the act of March 4, 1904 ; | 
and where executed before a netary pane can oh be aecented: 


erst Resin Secretary ee to the Commissioner of the General - 
_(F. Ww. C.): Land Office, September 11,1909, (J. ¥. Te) 


Emma C. Lewis has appealed to the ‘Pesce from your de- 

cision of October 12, 1908, sustained upon motion for review March 
24, 1909, réjecting her. application for extension of time to submit 
fae Broo! ales her desert-land entry number 536, made August: 11, 
1904, for the E. 4, Sec. 35, T. 20 S., R. 58.W.; 6th P. M. » containing 
320 acres, Pueblo, Colorado, land district, 7 
Your action in rejecting said application 1s bass upon the fact. 
- that the application and affidavits in support thereof were executed | 

before a notary public, and by your letter “G” of October 16, 1906, 

same were returned to be executed before some properly qualified 
officer. | 

It is contended upon this sopeul (and the sole question presented 
is) that’ this. application and the affidavits in support thereof may be 
executed before a notary public.and do not fall within the provisions. 
of the act-of March 4, 1904 (38 Stat., 59). The anes of that act, | 
so far as applicable to the question ce bar, 1s: | oo 

That hereafter all pr oofs, affidavits and oa ths of any + Ikind whatsoever ie- 
quired to be made by applicants and entrymen under the . . . desert-land . . 
acts may, in addition to those now authorized to take such affidavits, piers 
and oaths, be made before any United States Commissioner, or commissioner 


of the court exercising federal jurisdiction in the territory, or before the judge 
ov clerk of any court of record in the county, parish, or-land district in which 


_ the lands are situated. 


It seems clear that the iapliuon and sane in question fall 
within the description in the above-quoted section of the statute, and 
it is not perceived how the affidavits required for an extension of © 
time under section 3 of the act of March 28, 1908 (35 Stat., 52), can 
be excepted from’ the provisions | of the act of March 4, 1904, ‘supra, 
and the acts to which same is. amendatory and Supple 

Your decision 1 is neon: Oe 


190 DECISIONS RELATING TO THE PUBLIC LANDS. 


REGISTRATION OF OFFICIAL LETTERS. 


INSTRUCTIONS. 


Department or THE INTERIOR, 
GENERAL LanpD Onion: | 
| Washington, DL, Daa 13, 1909. 
SPROIAL Dispursinc AGENTS, 
) United States Land Offices. 

Sirs: Itemized lists for registration of official letters ile not here- 
after be required. | | 
As heretofore, you will be governed by. the instructions a the cir- _ 
cular of March 1, 1900 (29-L. D. , 649), as to registration of official 
letters, with the saceotiGn that paragraph 9 of said circular 1s ae 
amended to read as follows: | 

Special Disbursing Agents will purchase, from time to time,. aut of the allot- 


maent of funds. advanced to them from the appropriation “ Contingent Expenses | 
of Land Offices,” postage stamps for the registration of official. letters. 


In purchasing such stamps, the Special Disbursing Agent must — 
secure a voucher (Form 4-665b) from the postmaster, and the Special — 
Disbursing Agent should claim credit on his “Abstract of Expendi- 
- tures for Contingent Expenses of Land Offices ” and in his “Account 
Current ” for the entire amount of stamps purchased as evidenced by 
vouchers secured as above. Although full credit will be given in the 

accounts of a Special Disbursing Agent for the canes of stamps 
purchased, such vouchers for Sure hanes of stamps will not receive the ~ 
approval of this office unless the Special Disbursing Agent furnishes 
a certificate from the postmaster as to the actual naraber of official — 
letters registered during the peries for which his accounts are ren. 
dered. | : 
| In the event there are any unused senee: on hand ot the end of. 
a quarter, the Special Disbursing Agent will make due ons of | 
same upon the foregoing certificate of the postmaster. 
Very ce | | 
=. Frep Denner, C’ commissioner. 
Approved oe | 
‘Franx. Puree, 
Acting Secretary. 


SILETZ INDIAN LANDS—HOMESTEAD—TIMBER LAND~—CONTEST. 
HamizTon v. GRANT. 


The submission. of final proof within the lifetime of a homestead entry pr svente 
expiration thereof during the pendency of the proof; and it is competent 
for the land department at any time while the entry remains in RORCE to 
entertain a contest against the same. 
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Congress, wiih full Raveyiedes that the Siletz Indian lands, opened under the 

act of August 15, 1894, were heavily timbered, having nevertheless: limited 
disposal thereof to appropriation under the homestead, townsite, and mining 
laws, no presumption of bad faith arises from the mere fact that.a tract 
of such lands entered as a homestead may be covered by a dense ern of 
timber. 


First Asetatont Secretary Pierce to the Commissioner o f the General 
(F.W.C.) = Land Office, September 13, 1909. (J.B. W.) 


Milton B. Grant appealed from your decision of March 24, 1909, 
in contest of V. L. Hamilton against his homestead entry for N. 4 
SW. i and SW. 4 SW. 4, Sec. 15, T.88., R. 9 W., W. ie Portland, 
One : 

_ The land is within the former Siletz recaevation Bpanedl to settle- 
ment and entry by executive proclamation of May 16, 1896 (29 Stat., 

: 866), under act of August 15, 1894 (28 Stat., 323). July 21, 1902, 2 
Grant made entry and December 22, 1906, submitted commutation: | 
proof, which the local office rejected and he appealed. September — 
24, 1907, Hamilton filed contest affidavit charging that Grant never 
resided - on or cultivated the land and that he never improved it 
except by building a small cabin. - October 11, 1907, you allowed 
_ Hamilton to proceed with the contest. Hearing was had at the local 

office at which both parties participated, aided by counsel. J ~— 30, 
1908, the local office found that: 


_Entryman’s improvements and cultivation. since 1908. were not. in good faith 
but a mere pretense. The condition of the cabin, its furnishings, the clearing 
and cultivation in 1902 and 1903 do not show ‘that he was endeavoring in good . 
faith to prepare his actual home on the land, or that he made his real home 
- there to exclusion of the home occupied by his family in Falls City and Dallas. 
We therefore recommend cancellation of the entry, 


You affirmed that action. The appeal alleges error of your office 
in not dismissing the contest because filed after expiry of the entry, 
when it ceased to be subject to contest; also that the evidence does not 


_ justify the findings of fact or warrant cancellation of the entry. 


The Siletz act directed that the non-mineral land shall be disposed 
of until further eee by law under the townsite law. and the 
homestead law: | 

Provided, however, That each. settler, under and in accordance with the pro- 
' yisions of said homestead laws ... . final. proof to be made within five years 
from the date of entry and three years actual residence on the land shall be 
established by such evidence as is now required in homestead proofs as 2 
prerequisite to title or patent. : . 

This proviso, in effect, as to these lands, modifies section: 9291, Re- | 
vised Statutes, substituting three for five years period of residence, © 
and like section 2291 allows ‘two years additional for filing of final — 

proof. ‘There is room to contend that such entry expires in five years 
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unless final proof is ire though the act is not cleasly: so expressed, 
‘nor is it necessary in this case so to decide. As proof was offered — 
December, 1906, and the proof was still pending, the entry did not 
expire at end of five or seven years. The submission. of final proof - 
within lite of the entry, as was here done, prevented its expiry. . It 
would remain in force so long as final proof pended. and it was 
competent for you to entertain a contest and accept aid of contestant. 
_ The authorities relied on by counsel, Jackson v. Jackson (1 L. D.,: 
112), and Dellage v. Larkin (35 L. D., 378), are not in point, for in 
the first case the entry was made J en 5, 1875, contest was filed 
~ September 12, 1882, no final proof being offered: more than seven 
years alter entry; in the second case entry was made April, 1897, 
and was canceled January 5, 1905, for expiry, no final proof having 
been submitted, after which Dellage filed contest affidavit which was 
rejected. In this case, before expiry final.proof was offered and the — 
case was waiting action thereon when Hamilton tendered his assist- 
ance to show forfeiture of the entry by abandonment, which tender - 
of service you: accepted. This was within your discretion. You 
were not bound to reject the tender of service and act on the ex parte 
‘final proof-alone. Grant’s contention otherwise is not well founded. ~ 
' Contestant and another witness, contestant on another claim, first 
saw the land September 19, 1907. They both had indistinct recollec- 


tion of the character of hie: house and materially varied: their testi- 


~ mony when their recollection was refreshed by view of a photograph 
shown them by defendant’s counsel. Both were of opinion from the 
appearances that there had been no cultivation of any part of the - 
claim and that the house had not been inhabited as the floor showed no 
“wear and was not soiled. They did not profess to know where Grant. 


in fact lived during his entry. The only othér witness seems never to 


have seen the land. She testified that she had lived at Dallas eight 
years and had known Grant twelve ‘or fifteen years, that Grant and 
his wife then lived in Dallas and had there lived for about six years, 
and before lived at Bridgeport. Witness had met Mrs: Grant at her 
home, on the streets, at the hop yard, skating rink, and at witness’ 
home. In 1903 they picked hops together and Mrs. Grant was able 
to work during the picking season. She had been at Grant’s father’s | 
farm. She does not associate now with the Grants as much as she 
‘used to, why “it is not necessary. for me to tell.” Bridgeport i is seven 
miles from Dallas and she cannot tell how large a place it is. Grant 
became a mail carrier in 1908 after hop-picking, and she had heard 
he once worked for Mathews, but don’t know. 

This is clearly insufficient to prove that Grant lived at Bridgeport 

~ or elsewhere prior to becoming mail carrier after hop- -picking in 1903, | 
especially from admitted nonassociation with the Grants for reasons 
she prefers not to disclose. Grant’s claim of residence on the: land 
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extends only from his settlement, May, 1902, to his appointment as 

mail carrier, December, 1903. There was thus total]. failure of con- 
testant to prove his charge. Appearances in 1907, four years after — 
_Grant’s actual residence ceased on land situate like this in the humid 
conditions of the Siletz land on the Pacific coast, cannot alone prove , 
failure to establish residence in face of direct and positive evidence 
of the fact. An example of the deceptiveness of appearances of non- 
habitation of the house, not to be overlooked, is the fact that just 


before he went into the mail service Grant took out the original floor * _ 


and laid a new one and this is shown by himself and by Clifford, who 
helped in the work. The unworn condition of the floor: is fully 
explained. The contest failed and should have been dismissed. 

‘Your decision also held that— | | | 
_ where the land as in this case is of-such.cnaracter that it is clearly apparent: 
_ that no practical compliance with the homestead law is possible the entry must 
be canceled for it is evident that good faith must be wanting and that contesteée 

did not' make the entry for the purpose of acquiring a a home (7 lL. D., 506 ; 15 
_ i. D., 276; 24 L. D., 272.) ee 
_ The Department cannot assent to iis conclusion as necessary under 
_ the facts shown. The land bears at least seven million feet of timber, 
probably more, on 120 acres. A soil that will produce such growth 
will produce any agricultural plants adapted to the climate and ele- 
vation. It is not sterile. No presumption of bad faith arises from 
_ dense timber growth because Congress, after being fully advised of. 
_ the character of these lands by Senate executive document 39, vol- 

ume 3, 52nd Congress, opened the land to homestead entry to exclu- 


sion of any other mode of disposal except as townsites and by min- 


eral entry. The intent of Congress is that it shall be disposed of to - 
homestead settlers and the heavily forested character is not in oe 


a fact suggesting suspicion of a settler’s bad faith. 


The authorities cited by your decision are not apposite. In Wright 


| _, Larson (7 L. D., 555), Congress had not excluded the land from 


disposal uncer the fGmbee and stone act. Larson’s house was open, 
—unchinked, without a floor, with only bark roof and gables insufficient 
to exclude rain, with no chimney or means for a fire, and untenant- 
able. These facts and the disposability of the land under the tiznber 
act raised a question of good faith on part of the preemption claim- 
ant which cannot be raised by such facts under the Siletz act. 
In Jamison v. Hayden (15 L. D., 276), Jamison made homestead 
entry of land located as placers of whieh the mining claimants were — 


‘ "in possession actually engaged in development and exploitation of 


_ its valuable flags and building stone. It was in all material respects 
and for like reason similar to the former, as also was Benson v. State 

of Idaho (24 L. D., 272). In Siletz cases, if bad faith is imputable 
to a settler from the fact that the land is ney timbered, it would — 
—  8098—voL 38—09——_13 | 
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be equivalent to annulling an act of Congress deliberately Senties 
limiting disposal of non-mineral Siletz lands to townsite and home- 
stead entry only.. No more cultivation can be required than is rea- 
sonably possible during the time of the entry under the conditions 
existing. Actual residence and such cultivation as is practicable 
establishes the settler’s good faith. -If the entry were canceled con- 
testant could only take a homestead entry and suspicion of his bad 
faith would immediately arise if that were imputable from the mere 
fact of the forested condition of the land. 

You did not pass upon Grant’s commutation proof. - Its sufficiency 
is not before the Department. Your decision is reversed, the contest 
is dismissed and the papers are remanded for such action. upon the 
commutation proof as may be appropriate. In this connection see 
Adams ». . Coates (88L,D.,179). ee | | 


_ DESERT LAND ENTRY WITHIN RECLAMATION PROJECT~WATER 
RIGHT—PATENT. 


Leroy Ww. ao AS. 


‘Final certificate and patent will ioe” issue upon a desert land entry within a 
reclamation project until all payments for a water right under such project 
have been made and the water right permanently attaches to the land. 


First Assistant Secretary Pierce to the. Commissioner of the General — 


(F. W. C.) Land Office, September 13, 1909. (E.L.C.) - - 


Leroy W. ‘Furnas has appealed from your office decision of March © 
1, 1909, in which youw affirm the action of the local officers and refuse 
to issue final certificate or patent for his desert land entry No. 413, 
made April 12, 1904, for the NE. 4, Sec. 10, T. 4 XN, R. 28 E., ce 
Grande, Oreon: land district. 

It appears from the record that the tract ‘ayolveds is within the 
Umatilla reclamation project, and upon his applicaton for water 
right a certificate was issued as for land in private ownership (See 
Instructions, 84 L. D., 29), under section 5 of the act of June 17, 
1902. (82 Stat., 388), hich | is as follows: 


-No right to the use of water for land in private ownership sian be sold for. 
a tract exceeding one bundred and sixty acres to any one land owner, and no 
-such sale shall be made.to any land owner unless he be an actual bona side 
resident on such land, or occupant thereof, residing in the neighborhood of said 
land, and no such right shall permanently aitach wntil all DUS therefor 
are made. . 
Ti is plain on the section just quoted that it was the intention 
of Congress to require ali those owning land within any irrigation _ 


project OF the Government. to one pay for the water right before 
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_ they could have any permanent water right which would attach to 
the land. Section 4 of the same act provides that— : ve 
-. Upon determination by the Secretary of the Interior that any irrigation 


project is practical’... he shall give public. notice of the lands irrigable . Ze 


under said project... -, also. of the charges which shall be made per acre 
upon the said entries, and upon lands in private ownership which may. be 
irrigated by the waters of the said irrigation project, and the number of 
annual instalments, not exceeding ten, in which such. charges shall be paid, and > 
the time when such payments shall commence. The said charges shall be deter-. 
mined with a view of returning to the reclamation fund the estimated cost of 
construction of the project, and shall be apportioned equitably. 


- Tt does not appear that: the entryman has made all of the water 
right payments, and the question is as to whether or not he | 1s entitled 
_ to patent before all such payments have been made. | | 
Section 5 of the act of June 27, 1906 (34 Stat., 520), provides: 


That where any bona fide desert land entry has been or may be embraced 
within the exterior limits of any land withdrawal or irrigation project under — 
the act entitled “An act appropriating the receipts from the. sale and disposal 
of public lands. in certain states and terr itories to the coustruction of irr igation 
works for the reclamation of arid lands,’ approved June 17, 1902, and . 

Provided, That if after investigation the irrigation project has been or may Be . 
~ abandoned ‘by the Government, time for compliance with the desert land laws _ 
_ by any such entryman shall begin.to run from the date of notice of such aban- 
donment of the project and the restoration to the public domain of the lands 
withdrawn in connection therewith, and credit shall be allowed for all expend- — 
itures and improvements heretofore made on any such desert land entry, of 
which proof has been filed; dut if the reclamation project is carried to com- 
_ pletion so as to make available a water supply for the land embraced in any. 
such desert tand entry, the entryman shalt thereupon convply with all the pro- 
visions of the aforesaid act of June 17, 1902, and shall relinquish all land 
embraced within his desert land entry in excess of 160 acres, and as to such 
160 acres retained, he shall be entitled to make final proof and obtain patent 
upon compliance with the terms of payment prescribed in said act of eli 17, 


1902, and not otherwise. 


From the language of the above act, it is dees that the entryman is 
not entitled to a patent until he has made the payments prescribed. 
by the act of June 17, 1902. Counsel for appellant concede this point, 
_ but contend that in the present case the entryman has fully complied 
with the terms of payment prescribed in said act, their contention 

being set forth in their brief as follows: | | 

This does not necessarily mean that the actual-cash has been paid the Gov- | 
erninent but, in our opinion, it should be construed to mean that the entryman 
has done all the law requires him to do in respect of such payments at the time 
the final proof is.submitted, and if be has done this he is entitled to patent. 

Or, in other words, if the entryman has made all the payments 
accruing up to the time he submits final proof he is entitled to patent. 

This contention cannot be sustained. The-desert land law contem- 
plates that before an entryman shall receive his patent he shall be 
_ the owner of a water right which is sufficient to irrigate the land 
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embraced in his said entry. In the present case, the entryman is not 
the owner.of such a water right. While it is true that entryman has 
a certificate which entitles him to the use of water to irrigate his — 
land, yet this certificate may be forfeited upon his failure to make the 
future payments as they become due; and no permanent water right 
attaches to the entry until these payments are fully made; it follows, 
therefore, that the entryman is not entitled to final nee or 
patent until all water-right payments have been made and said water 
right permanently attaches to the land. Said final pr ‘oof. being 
otherwise sufficient, is accepted as showing satisfactory compliance 
with the requirements of the desert land ie No final certificate will 
issue, however, until entryman has complied with the additional re- 
quirements of the act of J une 1%, , 1902, supra, in the matter of making 
 water-right payments. | . 
_- Your decision is correct, and the same is accordingly ey af 


| firmed. 





—_ DISPOSAL OF LANDS IN RUSH LAKE VALLEY ABANDONED MILITARY 
| RESERVATION. 


LaeORIONS: 


Department or THe Lyrerior, 
GrenpraL Lanp Orrice, 

Washington, D. C., September 14, 1909. 

Rearsree anp RECEIVER, _ 2 
Salt Lake Cite y, Utah. 

Sirs: The Rush Lake Valley Abandoned Military Reservation — 

_ comprises land in Ts. 4 and 5 §., R. 5 W. It was turned over to this 
_ Department for disposition by the War Department on July 22, 1884. 
Including the lake bed, which has been surveyed, there are 5,061.10 

acres of land in- the rey en Patents have issned to homestead 
entrymen for 1,27 4.73 acres, and 242.50 acres are included in grants to 

the State for school purposes. . 

The appraisal of the reservation has been approved: by thé Sa: e- 
tary of the Interior, and I inclose a copy of so much of the appraised 
list as shows the lands undisposed of. 

There are still to be disposed of 3,548.87 acres, which have been 
appraised at prices ranging from $2.50 to $5.00 per acre, the total 
appraisement for the land being $11,221.97, and in addition the fenc- 
‘ing on certain tracts mentioned in the appraised list has been ap- 
praised; the total appraisement of the fencing on the undisposed of 
_ tracts being $675. Persons who make homestead entries for the lands | 

on which the fencing stands will be required to pay the appraised 
price thereof, as well as the price of the moe | 


DECISIONS RELATING TO THE PUBLIC LANDS.. | 197 


‘Said undisposed of lands are subject to settlement and entry under 
_ the provisions of the act of August 23, 1894 (28 Stat., 491), and you 
will therefore allow homestead entries for said lands, indorsing on 
the application and your abstract the words “Rush Lake Valley 
reservation, act of August 23, 1894.” Upon request of entrymen you 
will inform them at what rate per acre the lands entered by them have 
been appraised, as well as the appraised price of the fencing, if any. © 
Entrymen for these lands may commute their entries after four- 
teen months from the date of settlement, with full payment in cash; 
or after submitting ordinary five-year proof and after its acceptance, 
may pay for the land the full amount of the appraised value thereof, 
without interest, or may make payment in five equal instalments, the 
first instalment to be made one year after the acceptance of final . 
proof, and subsequent payments to be made annually thereafter, — 
interest to be charged at the rate of four per cent per annum from — 
- the date of the acceptance of the final proof Ca all payments are. 
made - 
In case the full amount is paid after fourteen months from date of 
settlement you will, if the proof is satisfactory, issue cash certificate 


and receipt; and in the event regular final proof is made and accom- — 


panied. by full payment you will issue final certificate and ‘receipt; 
_ but when partial payments are made the receiver will issue a receipt _ 
only, for the amount of principal and interest paid, and at the time 
‘the last payment is made will issue the final papers as in ordinary — 
homestead entries. In issuing final papers you will make proper. 
notations thereon, as well as on the abstracts, to show that the anny 
covers land in the Rush Lake Valley reservation. 

The same ruling as to the allowance of credit for residence. prior 
to entry and for military service applies to entries under r said act of 
- August 23,.1894, as to other homestead entries. | 

Where, upon. submitting final proofs, the entrymen elect to make = 
payment for the lands entered in five annual installments, you will 
make the usual charges for reducing the testimony to writing, but as 
the final certificate and receipt cannot be issued until the last pay- 
‘ment is made, you cannot charge the final commissions until said final 
certificate. gad receipt are ‘esis. 

Where the entrymen submit final proofs and elect to pay for the 
Jands in installments you will, if the proofs are acceptable to you, 
make proper notes on your records showing that satisfactory proof 
has been made and the dates upon which the partial payments must 


be made and will then transmit. pot proof to this office for filing with 


_ the original entries. 


eo & There are no guarantees to be taken in order to secure the pay- 
ments of the installments but if, when each installment is due, any 
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‘anteyman faite to pay the same you will report the matter to rae office 
for action. , 
On February 15, 1900 (29 L. D. ~ B01), the Department held that 
lands within an abandoned riilitary reservation, opened to disposal 
under the act of August 23, 1894, are subject to townsite entry under 
the provisions of section: 9387, R. S., the lands when so entered to be | 
paid for at the appraised price. The appraised. list shows that lot 

1, Sec. 2A, T: 4 S., R. 5 ve is within the limits of the town of 
Stockton. 3 7 
The disposal se lot 1, Sx 2, lot z, See, 25, S4 SE. 4, See, 26, 
NW. i NE. 4, E. 1 NW. 1, See. 35, a 4S. R. 5 W., and lots 7, 8, 9. 
and NW. 1 NE. 4, Sec. 10, T. 5 S., R. 5 W., 1s eae to the right of 
way of the Oregon Short Line Railroad Company and the disposal 
of lot 5, See. 25, NE. 1 NE. 4, W. ees teak i SE. 4, SE. 4 SW. 
i, See. 35, T. 4S. pia 3 W., and NW. 4 NE. 4 4 and lots 6, 7, 8,9, 10, | 

Sec. 10, T. DSi R. 5 W., 1s subject “ the Cae of way of the Salt 
- Lake a Deep Creek Railway Company. 


Very Reaper yas ae _ Frep Denner, 
; Commissioner... 
eerie 4 . 


Frank Pierce, 
an Secretary. 





RELINQUISHMENT PENDING GOVERNMENT PROCEEDING S— a 
MORTG AGE OR TRANSFEREE—APPLICATION. 


Haaice Giween BY AL, 


Where proceedings are instituted by the soverninent against a final entry which 

| _ has been mortgaged or transferred, and during the pendency of such pro- 
ceedings the entryman files a relinquishment, the entry should not be can- 
celed until final decision upon the rights of the mortgagee or transferee, 
and no application to enter the land should be received until the pending 
proceedings have been disposed of and the entry Lorna. canceled upon 
the: records of the loeal office. | 


First Assistant Secretary Pier ce to the. Comméasstoner of tie General 
cE WeGa. . Land Office, September 14, 1909. ies a be 


April 26, 1902, Henry Gimbel made homestead entry for the SW. 
1, Sec. 8, T. 147 N., R. 73 W., 5th P. M., Bismarck, North Dakota, 
land district Commutation proof was sulted March 18, 1904,. 
and cash certificate issued thereon April 25, 1904. 

_ ° Adverse report by a special agent was mds on sald entry, and by 
your office letter “P” of May 16, 1905, it was directed that pears 
be ordered. upon the following charge: 


That claimant neyer established a bona fide residence on the land, but lived _ 
with his father near Harvey, North Dakota, and made occasional visits to the ~ 
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| land; that the house was not habitable, and: that prior to making proof he : 
executed the following mortgages against the land: | 
December 14, 1903, to Sayre. Strong Grain & Mer cantile Co., $292. 00: pecstn: 


ber 28, 1908, to W. H. Bashaw, $400.00; December. 28, 1903, to J. W. Shelby; 


$60.00; December 31, 1903, to Sayre Strong Grain. and Mercantile Co., $272.00; 
January 2, 1904, to Adam Lesmeister; $150.00; and that ‘subsequent. to sess 
he executed three other. mortgages. 


The entryman and the mortgagees were notified of the eee nad 
hearing was duly had thereon; and on July 22, 1908, the local officers 


- : rendered their decision Agldine that— © 


| Claimant wholly failed to establish and maintain bona fide residence on the 


_ land in question. No evidence of intention of fraud is discovered, and we rec- 


ommend the rejection of the proof and wat the a be held intact pane to 
future compliance with law. ae 


August 29, 1908, the local officers ee the record to your | : 


office, together with a relinquishment executed by Gimbel and filed 
in the local office August 98, 1908, and: reported that they had can- 
—celed the entry on the relingquichmene They also reported that at 
the time the relinquishment was filed, Edward Hannemann made 
homestead application for the said inne and that they had suspended 
the application of Hannemann pending the determination of the 


ease of the Government against Gimbel. And they further stated — 


that “if we were to put this appheation to record, the rights of the 
different. creditors of Gimbel would be jeopardized.” . 

‘By your decision of March 22, 1909, you found that the sites | 
showed that Gimbel had failed to comply with the law, and you | 
therefore held his entry. for: cancellation.” You stated that— . 

Inasmuch as the record. shows transfer subsequent to issuance of the cash | 
papers, you should not have noted the entry as canceled upon the relinquish- 
‘ment by the entryman, not joined in by such transferees, as their showing was — 


entitled to consideration before cancellation of the entry. Said’ entry not 
having been properly canceled when the 2ppuerdon to enter was filed, the latter 


- maust be rejected. 


Hannemann has appealed oe that part of your decision which 
rejected his application. No appeal has been filed by Gimbel, or 
any of the mortgagees, and therefore as to them your decision is final. 

Hannemann in his appeal insists that his application should be . 
allowed, in view of the fact that Gimbel relinquished all of his inter- 
est in the land. He states that he is residing roe = a 
the land‘as an actual Bona fide homesteader. : 

It is well settled that where an entryman ‘has transferred or mort- © 
gaged the land after receiving his final certificate, he will not be ~ 
- permitted ‘to relinquish the same and thereby defeat the rights of 
the transferee or mortgagee. (Addison W. Hastie, 8 L. D., 618; 
Patrick H. McDonald, 18 L. D., 37; Richard F. Hafeman, 14 im D., 
644; Harlan P. Allen, 14 L. D., 204 Paul v. Wiseman, 21 L. D., 12.) 


= 
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If it should be held that an entryman who has submitted final 
proof and has transferred or mortgaged the land, which appears of | 
-record in the local land office, has the right to relinquish the entry 
so as to clear the record for entry at once by another applicant, it 
would put into the hands of such entryman the power to victimize his 
transferee or mortgagee, although title to the land had been fully 
- earned by compliance with law. The right of an entryman to trans- 
fer the land after satisfactory final proof is fully recognized. To 
recognize his right to relinquish such entry in the face of a record - 
transfer or encumbrance, would permit him to sell his relinquish- 
ment and have the entry canceled thereon. The land would then | 
be subject to entry. It might be entered by the person buying the 
relinquishment, with full ‘knowledge of all the facts, in which case 
the latter entryman would be in no position to complain of any loss 
Oe lange might be incurred by the subsequent cancellation of his entry. 
=f But the land upon cancellation of the final entry by relinquishment 
-™ might be entered by an innocent person, and great loss and injustice 
ja] might be visited upon him if it were afterwards shown by the trans- 
ca feree or mortgagee that patent should issue upon the prior entry. 
fx, There are, therefore, sufficient administrative reasons why the final — 
a entry should not te canceled under such circumstances until final. 7 
decision is rendered upon the rights of the transferees or mortgagees; 
oO and no application to enter the land should be received until the 
icp, Pending proceedings have been disposed of, the entry. formally 
Z ordered canceled and notation made thereof upon the local office 
ff records. 
7 Furthermore, it cannot be known under ati circumstances esther 
~ the entryman has any right to relinquish the entry until final decision 
is rendered, because if the law has been complied with, the trans- 
- ferees or mortgagees are entitled to have patent issued, even over | 
the protest of the entryman. To accept and at once note such a re- 
: raat linquishment would be to decide adversely to the encumbrance claim- 
ants before proceeding to adjudicate their claims; to take action 
7%, against them, and afterwards pass upon their rights. The record 








-Gimbel’s entry should not have been sone led upon his relinquish- 
ment under the circumstances, but the entry should stand or fall by 
judgment upon the evidence submitted. Ifthelaw was complied with, 
' then patent should issue for the protection of the mortgagees. 
The record clearly shows that Gimbel failed to ee with the» 


homestead law, and therefore his entry will be canceled .on the Gov- _ 


ernment proceedings. Hannemann cannot be accorded any rights © 
by reason of his pending application; but if, as alleged, he is a bona 
jide setiler on the land, and if there is no other settler thereon, he 


DECISIONS RELATING TO THE PUBLIC LANDS. 201 


i ill be protected. provided he files applenion therefor. within three 
months from. date of cancellation of Gimbel’s s entry. 
Your decision is affirmed. 





HOMESTEAD ENTRY—QUALIFICATION OF ENTRYMAN—OWNERSHIP OF | 


LAND. — 


- REIBER 2. Deveneee ee | 


vas finldine. the naked legal title to. a tract of land in . which he has no a heaes : 


ficial interest but holds as mere dry trustee for another who paid the 
- eonsideration therefor is not the proprietor thereof within the meaning of 
section. 2289 of the Revised Statutes, declaring disqualified to make home- 


stead entry one who is the proprietor of more than 160 acres of land in 


any State or Territory. 


First Assistant Secretary Pierce to the Commissioner of the General 


(F.W.C.) . Land Office, September 15, 1909. (J. R. W.) 


Henry J. Stauffacher eppealed from your decision of January 16, 


1909, in contest of George Reiber, canceling Stauffacher’s homestead ~ 


entry for lots 1, 2, and S. 3 NE. 4, Sec. 6, T. 8 N., R. 31 E., W. M., 
Walla Walla, Washington. | 

February 20, 1905, Stauffacher er enue sith Reiber ema 
and April 9, 1907, by amended affidavit charged that Stauifacher at 
date of: his aay was owner of six hundred and forty acres in Call- 


fornia and that his entry was for benefit of himself and others with ° 


intent to convey title when acquired to such persons. Hearing was 


a 


had in which both parties took part. April 29, 1908, the local office : 


found defendant was owner of the land in California at date of his 


entry and recommended cancellation of the entry which you affirmed. © — 
August, 1904, defendant signed a blank application to buy State - 
lands at request of Henry B. Schindler, an uncle, who said it was in ° 


a deal. Defendant testified he was not sworn to it, and this 1s cor- «=. 


roborated by the paper which shows different inks and handwriting. : 
The paper was taken by the uncle to a notary who signed a jurat that - 


it was sworn to before him. The uncle sent it to the State land office 
where, January 24, 1905, certificate of sale issued to defendant’s 
name for Sec. 3, T. 20 S., R. 20 E., showing payment of $322.80, one- 
fifth of sale price. January 19, 1906, balance was paid and State 
, patent issued to defendant. Defendant claims to have known noth- 
ing of these things, paid nothing, knew nothing of it till after. issue 
of patent, and has tendered return to the State of any right he has. 
Contestant showed that October: 2, 1905, defendant made a power 


tion district as t6 ¢ lands owned by me on which. this power applied: ae 
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describing Sec. 3, T. 20 S.; R. 20 E. October 28, 1906, referring to 
State patent for that land, A. D. Schindler stated to defendant ac- 
count of “ expense to date of securing your patent, all of which I have — 
advanced for you,” to which Schindler asked defendant to answer in _ 

form furnished : | : - i. 
'- YT have received your letter. ‘of 23rd inst., referring to my section of land in 
Tulare lake. This land has cost me considerably more than I expected; and I 
am afraid I will not be able to pay off the amount which you have advanced. I — 
wish you could get some one to take it off my hands and relieve me of the debt. 
See what you can do; and do the best you can for me. 

‘No evidence shows that defendant signed the answer steed Con: 
trary, it is shown that September 6, 1907, he filed suit in the Superior 
Court, Sacramento County, California, alleging that August 11, 1904, 
application was filed in the State land office for such land in his name 
to purchase the land for his sole use, but he never in fact made it.and | 
it was not for his own use that he signed the application, not know-. 
ing its contents, never swore to it, and his signature “ was obtained 
by false and fraudulent representations as to its contents by persons 
who desired fraudulently to obtain patent to the land;” that the 
blank was filed. and used “ without knowledge or consent of plaintiff ” 
and patent though issued was not delivered to or accepted by him but 
is not annulled; that he first learned the facts December, 1905, and at 
once tendered the State a deed executed by himself and wife, which 
the State Board refused: though he had not otherwise conveyed or 
encumbered the land; that he had made a homestead entry and if the 
fraudulent State patent is not annulled his entry will be canceled ; 

_ that June, 1907, he asked the Attorney-General in name of the 
State to sue to annul the patent, which he refused to do, wherefore he 
sued. in his own behalf to protect his own interest and prayed can-. 
cellation of patent to him. Authentic copy of this petition under the 
court seal, October 22, 1907, is filed. This suit the court dismissed, as 


- the State had not consented to be sued in such action. 


The face of the record clearly shows that defendant was. used as 
dupe or tool by his uncle or some one for whom the uncle acted to | 
violate State law in obtaining title to section 3. Stauffacher paid no — 
- part of.the purchase price nor are there any facts implying that the - 
price was paid as a gift to him, or that the purchase was ever intended 
to be for his benefit. ‘Disclaiming the transaction he sued for its 
annulment. The State and its Attorney-General refused to act for his 
relief or to vindicate the dignity of the Seal against which the zeae 
was perpetrated. | 

The question is whether Sisataches was at time of his entry, 
February 20, 1905, “ proprietor of more than one hundred and sixty 
acres of land in any State or Territory.” If he was proprietor of 
~~ section 3, the Tulare Lake land.in California, he was disqualified to 


nn 
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, make aie by section 2289, ‘Revised Siatited: At that date there was 
outstanding a certificate of sale of section 3 to him by the State on | 
which one-fifth of the purchase price had been paid and January 19, 
1906, final payment was made and State patent issued in his 1 name 
conveying title in fee. . 

_ What constitutes one proprietor of land nt meaning of the law 
is well settled by decisions of the land department construing this act. 
One is not pr oprietor though he holds full legal title if he has no 

beneficial interest or right in the land greater than a mere security — 
for payment of the purchase price (Bickford ». McCloskey, 31 L. D., 

166; Patterson v. Millwee, 30 L. D., 370); or where he has no err | 
or anforcible right to acquire legal title (Mathieson v. Colquhoun, 36 
L. D., 82). But one is proprietor within meaning of the law if he 
has eae valid right to legal title (Gourley v. Countryman, 27 
L. D., 702); or if, without complete right to legal title, he has a valid 


and entorcitle right to acquire legal title subject: to-defeat only by his 


own act or default (Jacob J. Rehart, 35 L. D., 615; Smith v. Longpre, 
— 82 L. D., 226; Leitch v. Moen, 18 L. D., 397; Bowes v. Burnett, 16 
L. D., 5625 Ole K. Bergan, 7 L. D., 472: Ware ». Bishop, 2 L. D., 
616). phere | is no reason to depart aN this construction and it com- — 


ports with the intent of the homestead acts, which is to enable those. _ 


who are not owners of land to acquire homes. The’ object of the 


inhibition is to prevent those who own land from abuse of the public 


bounty by absorbing public lands to exclusion of its intended objects. 
By this construction the object of the law is kept in view and it is — 
construed équitably to effectuate the intent of Congress. — | 
Counsel for Stauffacher argue that as the State of California is 

sovereign no suit could lie on the contract of sale and its per formance 
rested merely in.its own good pleasure. Therefore, it is urged, he 
had no enforcible right to acquire title and was not proprietor of the 
land. This is derogatory to the dignity of the State to which, no 
less than to. individuals, the intent to perform an obligation is im- 


puted. It is not permissible to: presume that the State will refuse to - 


perform its contract. If it should do'so, while no remedy may lie by. 
suit for specific performance, there is remedy’ by appeal to the leg- 
islative body which could grant redress or could, in case of dispute | 
as to the right, refer the matter to the courts or to some other tribunal. 
_. In view of the Department the effect of the contract of sale is not 
changed by lack of certain and speedy remedy for its enforcement. 
This point of argument is not sound. | 

- The question then arises whether the entryman is owner of the land | 
by the contract and patent. He clearly has no beneficial interest. 
He paid no part of the purchase price, nor ‘are the facts such as” 
_ imply that his uncle paid it as a gift.to him or that the purchase was 
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ever actacded to be for his benefit. . Under ‘such facts the title was. 
vested in him merely as a dry trustee for benefit of the uncle from 
whom the whole consideration actually came and the entire beneficial _ 
estate, as a resulting trust, follows and goes with the real considera- 
tion. (Pomeroy Equity J urisprudence, Section 1031.). The case is 
within the rule of Bickford v. McCloskey, supra. 

It is suggested that this purchase by the uncle through Binatacher 
was a fraud upon the State law and that entryman’s participation i in 
it bars him from benefit of the homestead law. There is no good 
ground for so holding. The State Land Board and the Attorney- 
General of the State were fully advised of the facts and invited by 
Stauffacher to sue for recovery of the title: The State is fully com- 
petent to vindicate its own dignity. and it is neither the concern of 
the United States nor within its powers to vindicate the dignity of 
the State of California in cases where its own proper authorities fail 
cr refuse to do so. Congress has no power to enact Jaws for punish- 
ment of offenses against a State, as, for instance, bribery at an elec- 
tion. (James v. Bowman, 190 U. S., 127, 142.) The State’s powers 
are sufficient for vindication of its own dignity and to define and 
punish crimes or conspiracies against it. If it be content to retain the 
- consideration paid by Schindler and to allow the title it granted to 
stand, doing nothing to vindicate its offended law, it is of no concern - 
to the United States and all consequences follow the title as if freely 
granted. Stauffacher taking no beneficial interest, was in no sense 
proprietor of the land. 

Your decision is therefore Peversed and the contest is. ani 


HOMESTEAD APPLICATION—FEES AND COMMISSIONS. . 
At McCiLenuan. 


An applicant to make homestead entry is not entitled to have the fees and com- 
missions paid by him in connection with a prior rejected application. ap- 
plied in payment of the fees and commissions required in connection with 
his second application, but must tender therewith the requisite amount to 
cover fees and commissions, : 


First Assistant Cea Pierce to the Commissioner of the General. 
(Fr W.C.) Land Office, September 15, 1909. i Ce cra Be | 


November 27, 1908, Al McClellan filed his heen’ application 
(which was given serial number 0987) for the W. 4 W. 4, Sec. 4, T. 21 
S., R. 46 E., W. M., Burns, Oregon, land district, “and his said appli- 
eaten was ah that dag rejected for conflict as to W.4 SW. 4 of said. 
Sec. 4 with homestead entry number 0642 of William A. Carter. 
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Ossnbse 10, 1908, an. 1 application by McClellan to make. homestead | 


entry for the SE. i NE. 1, Sec. 6S. 4 NW. 4 and lot 3, Sec. 5, T. 21 
$., R. 46 E., W. M. was received by the ipcall officers. with the follow: 
ing letter: 
4 . OFFICE oF B. W. MULKEY 
CouNtTy CLERK MALHEUR COUNTY, 
Vale, Oregon, Dec, Tth, 1908. 
Hon. Wm. F'ARBE, 
Burns, Oregon. 

DEAR Srx: Herewith hand you Hd. Appliention of Al McClellan of Owyhee, 
Oregon, for the SE. 4 NH. 4, Sec. 6, S. 4 NW. 4, and lot 8, Sec. 5, T. 21.8, 
R.46 EF. W. M. ; 

_.Mr. J MeClellan recently filed on a piece of land which was rejected, as you 


will observe by the attached letter. Am enclosing his receipt for the money 


which he tendered at that time, end request that you apply said funds in. your 
possession.to this application. . 

_ Yours truly, - _ 
(Signed) BIW. wee Cler Io. 


Said 4 depiieatton was on same day ene to B. W. Mulkey, the 


~ officer before whom it was executed, with the following letter: 


Burns, Or egon, December 10, 1908. 
B. W. Meee. 
Vale, Oregon. 
Sir: I return niendllaes homestead application of Al McClellan. for the SE. # 


NE. 7, Sec. 6, 8S. 4 NW. Z, lot 3, Sec. 5, T. 21 8., RB. 46 B., W. M., for the reason 


that it is not socom panied with the necessary - funds. Before such application 


can be considered, it will be necessary for McClellan to waive his right of 
appeal from the decision of this: office, dated November 27, 1908, rejecting his 
| former application(Serial No. 0987). When this is done, the Receiver will 
issue his check for the return of the money tendered with said former applica- 
tion ; ‘but in no case:can such money be applied REY 1: a new application: 
Respectfully, . 
(Signed) — . Ww. Farner, Register. 


December 22, 1908, at 9 a. m., the second application of McClellan 
(Number 01161) was returned ‘a the local land office, accompanied 
with the necessary sum of money, together with waiver of right of 
appeal from the local officers’ decision rejecting his former applica- 
tion, number 0987, and said application number 01161 was on that 


day rejected for Goutiict with desert-land entry number 01144 of | 


Archie Sinclair, dated December 19, 1908, as to S. 4 NW. 4 and lot 3, 
sald Sec. 5. 

Upon appeal to your office, the action of the local Rie in re- 
_Jjecting McClellan’s homestaaa application 01161 was, by your deci- 
~ sion of July 7, 1909, affirmed, and claimant has appealed io the 
Department. 
_ Upon this appeal it is contended that McClellan’ S ‘application. must 
be considered as of the date it was first received by the local officers— 
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December 10, 1908, for the reason that such second application was 
virtually and effectively a waiver of his right of appeal from the re- 
jection of his former application 0987, and that the return therewith 
of the receipt for the money tendered with the first application and 
request to apply said funds as a deposit of money with said second _ 
application was virtually and effectively a compliance with the law © 
_ as to the deposit of money with said application in the sufficient | 
amount of $16.01, being the amount of the deposit. with the first 
‘application. : 
“This contention cannoi : be sustained. Sscien 7 of instructions to. 


registers and recelvers, approved June 10, 1908 rae! L. D. i pro-. 


vides that: 

_ Applications, entries, proofs, ete., which are not accompanied by the money 
required by law or regulations to be tendered at the same time they are filed | 
will not be. . . considered for the purpose of allowance or rejection. » 

By same instructions, section 24, it is provided that receivers of 
public moneys may receive only cash or currency or. United States 
postal money orders under certain conditions, and that ‘“ Receivers 
must HOt accept or issue oe for money tendered in any other 
form; ” and by section 25 that “ Receivers must. issue receipts for the 
. full amount of money tendered and retained at the time the money . 
is tendered.” By sections 29 and 30, same instructions, it is provided © 
that money once received can be returned only by the official check of 
the receiver as receiver of public moneys. By your office instruc- 
tions the receiver is permitted to retain money in his hands until time 
_for appeal from rejection of an application or cancellation of an 
entry has expired, or the right of such appeal has been waived by the 
party entitled thereto. (See instructions to R. & H. March 1, 1909.) 

It thus appears that the action of the local officers in connection » 
with the applications of McClellan to make entry for the land in 
question was in accordance with departmental regulations, and that 
his order to apply the. $16.01 filed with his first application as a cash 
_ deposit with his second application could not, under depar tmental 

regulations, be complied with bythe local officers. Jt follows that | 
their return of the application 01161 to him December 18, 1908, Was | 
correct, and that your decision sustaining such action was in ced 
ance with law and departmental instructions. Jt is contended that 
such instructions are harsh and technical, but this‘entire matter has 
had. the careful consideration of the Depar tment.and such instruc- 


tions are considered necessary to the orderly and safe tr ansaction of | - 


‘the public business, and the Department therefore adheres thereto. 
Your decision i is accordingly affirmed. 
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OPENING OF FOREST LANDS—NOTICE TO PUBLISHERS. 


| CIRCULAR. 


Department OF THE INTERIOR, 
| Washington, D. C. , September 16, 1909. 


The act of June 1, 1906 (34 Stat., 233), requires that the opening 
of National Forest lands eheseunder: shall be advertised for not less 
than four weeks. in-one newspaper of general circulation published 
in the county in which the lands are situated, and the registers of the - 
Iocal land offices are instructed to deaieaats such newspaper. The 
exception to the above is where no newspaper is published in the © 
county where the land is situated, in which case the opening should 
be advertised in the newspaper nearest the land. | ip 
. Therefore, publishers, before commencing publication of notices 
under the above- designated act, should determine whether their paper 
is the proper one in which to make such publication; if not, they 
‘should immediately return the notice to the register of the local land 
. office so that puphestion may be ordered in the proper county and 
paper. — 

Publishers are hereby notified that if by mistake of Land Office 


officials, or for any reason, notices above described should erroneously 


be sent to them and they should publish the ane no compensation 
will be allowed therefor. : 


ee Pierce, - 
Acting Secretary. 


RIGHT OF WAY — RESERVOIR SITE — JURISDICTION OF LAND 
DEPARTMENT. 


| AnuEN EY AL. v. Denver PowrER AND Trercanion Co. 


Upon approval of : an application for right of way for a reservoir site under the 
act of March 38, 1891, the jurisdiction of the Interior Department is lost, 
and any subsequent action looking to.cuncellation or annulment of the right 
of way for any reason whatever must-be by direct oe for that purpose 

in the courts. 

The land department is without Laie to approve an application for right. 
of way under said act which conflicts to a material extent with a prior 
approved application under which vested. rights have been acquired. 

‘The five-year period fixed by the act of March 3, 1891, within which a reservoir 
under its: provisions is required to be constructed to prevent forfeiture of .— 
the right of way, can not be extended by means of an amended application 
for the reservoir site. 

Upon failure to construct within the five-year petiod: the land depar tment may 

. not, in the face of evidence showing that another is seeking to acquire the 
land for a legal purpose, waive the requirement of the statute with respect. 
to forfeiture, but should recommend the institution of ‘proceedings to have 
the right declared forfeited.. 
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 *First Assistant Secretary Pierce to the Commissioner of the General 
(F.W.C.) = Land Office, September 20,1909. (8. W. W.) 


This case involves the Denver Power and Irrigation Company’s 
right of way for a reservoir which was approved by the Department 
June 20, 1901, under the provisions of the act of March 3, 1891 (26 
 Stat., 1095), ‘and the act of May 11, 1898 (30 Stat., 404) 5 also the - 
alained rights of C. P. Allen and J. E. Maloney by virtue of an 
application filed July 30, 1905, for the Two Forks Reservoir, and of 


William E. Bates, under an application filed June 22, 1907, for the | 


High Line Reservoir, embracing lands in townships 7 and 8 south, 
‘range 70 west, Denver, Colorado, land district, and is before the 7 
Department on the appeals of Allen and Maloney and William E. 
Bates from your office. decision of October 19, 1908, adhered to on 
review February 15, 1909, holding their applications for rejection . 
and refusing to Hacominend the institution of proceedings looking to 
the annulment of the aperercs eppzcaHon© of the Denver Power and. 
Irrigation Company. 

Upon the filing of the: qoplicaion by Allen and Maloney the same 
-was found to overlap the site previously approved to the Denver 
Power and Irrigation Company, which for convenience will be here- | 


after designated simply as the Denver company, or the reservoir com-— 


pany, and considering the same your office, under date. of November 
3, 1906, returned the map and field notes of the Two Forks Reservoir 
for certain corréctions, and at the same time informed the applicants 
of the conflict with the Denver company and also with certain rail- 
roid rights of way which had been previously approved, and Allen 
and Maloney were advised that before their application could be 
allowed it was incumbent upon them to show that the previous grants 
had been forfeited or relinquished. Certain. representations having 
been made by Allen and Maloney relative to: nonconstruction by cer- 
tain of the railroad companies and by the Denver company, a rule 
was laid by your office upon the railroad companies to show cause why — 
the rights of way granted were not forfeited by the act of dune 26, 
1906 (34 Stat., 482), on account of the nonconstruction of the rail- 
roads, and a similar rule was laid upon the Denver company to show 
cause why suit should not be instituted to declare its right of way for- 
feited, on account of nonconstruction of the reservoir within. the — 


statutory period. 


Under this rule showing. was made by the Galnade and Sader: | 
Railroad Company, as successors of certain of the other grantee rail- 
~ road companies, to the effect that portions of its road had been con- 
structed prior to the passage of the act.of June 26, 1906, supra; and 
the Denver company attempted to show that it had been restr aimed 
by inj junction from carrying on the work of construction of its reser-  - 
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voir: ane canals by the orden of the district court of the city and 
county of Denver; that it had entered into condemnation proceedings 
against the railway. company to acquire title to the disputed land 
covered by its right of way, which proceedings were delayed by nego- 
tiations for settlement. The Denver company also filed a protest 
against the allowance of Allen and Maloney’s application for the | 
Two. Forks Reservoir, which was answered by the applicants and — 
the matter. was considered in your office letter of November 6, 1907, 
to the register and receiver, in which is was stated that the allegations 
made by the contending claimants were so conflicting that your 
. office could not determine whether or not suit should be recommended 
to declare forfeited the grant made to the Denver company j that 
there might be equities in connection with the company’s failure’ to 
construct. which would be duly considered when pr operly presented ; 
and, in order that your office might be properly advised in the prem- — 
ises, a hearing was ordered at which all parties were authorized to — 
present such testimony as would enable the Department to reach an |. 
intelligent conclusion in the matter. - | 
Inthe meantime the application of William E. Bates for the High 
Line Reservoir having been filed, the local office was directed to cite 
Bates to appear at the hearing to the end that he might present, such 
evidence as he could in support. of his claim. : 
The hearing was had before the local office at Denver ne the 
month of May, 1908, at which all parties interested were represented 
and submitted pedones in support of their respective contentions, the 
_-record having been transmitted by the local office without recom: 
mendation.-_ | 
‘Your office deéision wantiee eundeation found from the testimony | 
and exhibits that evidently little or no construction work had been 
done by the Denver company; that there was considerable clearing 
done at the original dam site and some excavating preparatory to 
driving a tunnel intended. to°conduct water from the North Fork of 
the Platte River to the reservoir, which was intended to be located ~ 
on the South Fork of the Platte River, but asa matter of fact no dam 
was ever erected and at no time has any water been impounded in 
the reservoir site on account of auy work done by the Denver com- 
pany; that on November 20, 1907, the Denver company had filed 
- maps and papers, comprising’ its puplicae on for right of way under » 
the provisions of the same acts of Congress, for what is known as the . 
Eagle Rock Reservoir, which was claimed to be an enlargement of © 
the original application, the same embracing all of the lands included 
in the approved. application and in addition thereto the dam site at 
a point lower down the river. Your office decision further found that — 


the work actually done by the Denver company appeared to have, 


been done prior. to the approval of the company: ’s map and that*in 
3098—VOL eee 
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1899 the work was stopped by injunction preceding initiated by tt the © 
Colorado and Southern Railroad Company; that prior to that time 


the Denver company had expended about $35,000, most of which was __ 


spent in making investigation of the water supply, the use that could 
be made of the water, and the feasibility of the project generally; _ 
that about that time the Denver company brought a suit to condemn _ 

so much of the right of way of the railway company as was. necessary 
for the proper eonsaieGon and enjoyment. of the reservoir site, -at 
which time the railroad company had not constructed any track on 
its right of way along the South Fork of the Platte River and only 
. proceeded to do so after the Denver company had commenced work 
on its reservoir site, which conflicting operations had brought on the 
litigation, the railtoad, company having enjoined the reservoir com- — 


pany and the latter company having cchatel condemnation pro- 


- ceedings against the former. It seems that the trial of the condemna- _ 


~ tion suit resulted in the district court in a decision against the Denver 


- company, and on appeal the Supreme Court of the State reversed the 
_ decision of the trial court and sustained the claim of the reservoir 
company to the right of eminent domain over the railroad Cooney *g/ 
right of way.. 

It seems, however, that since he decision of the Supreme sai 
on July 5, 1902, wher a petition for rehearing was denied, nothing - 
has been dene sihee with the condemnation suit or the a Giietion, 
suit, both of which’ are still pending, although it is shown that 
negotiations had been had with a view to their settlement, the Denver 
- company having entered into an arrangement, with the railr oad com- 

pany whereby the tracks of the latter were to be raised by the reser-_ 


volr company to such an extent that the construction of the reservoir 


and consequent damming up of the waters would not interfere with 


| the business of the railroad company. 


Not only have elaborate briefs been filed by counsel for the parties 
in interest but the case has also been orally argued at length before 
the Department, and it is admitted that each of the reservoir claims 

will interfere with the rights of the Colorado and Southern railroad | 
and that some arr angement must be made with the railroad company 
before any one of the reservoirs can be constructed. It is further. - 
admitted that the application of Allen and Maloney, and also the 
application of Bates, conflicts materially with that of the Denver 


. company and that. the construction of either will prevent the con- 


struction of the other. However, it seems that some arrangement is 
possible-whereby the reservoirs of Allen and Maloney and Bates may 
be constructed so that they will not interfere with one another, and 
there is, therefore, no practical conflict between those claims. | 
It is urged on behalf of the appellants that their applications. may 
be properly approved subject to all valid existing rights notwith- 
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Seatiae their conflict with’ the approved application of is Denver | 

company, and such action is requested of the Department. Appellants 
urge, in any event, that proceedings should be instituted by the 
‘government to the ond that the approved application of the Denver 
company should be declared forfeited for reason of failure to con- 


~-. struct within the period of five years ae in the act under which 


the application was approved. 2 | 
- The Denver company maintains, on the other hand, that it was 
seriously. interfered with in its endeavor to construct its reservoir 


within the time allowed by the statute, not only by the injunction ~- | 


proceedings instituted by the railroad company but also by reason — 
_ of the fact that.the conflicting application of Allen and Maloney was. 

filed and that such opposing claims rendered it impossible for the 
promoters of the Denver company to float the bonds necessary to 
- construct’ the reservoir, which involves the expenditure of millions of 
~ dollars. 

The act of March 3, 1891, under which the Denver company’s appli- 
cation was filed and a nncoed. is very similar to the act of March 3, . 
1875 (18 Stat., 482), by which rights of way across the public lands 
- are granted to railroad companies.. Respecting this act.of 1875 the 
_ Supreme Court has decided that after an application has been ap- 
"proved by the Secretary of the Interior, a vested right is acquired 
which can not be disturbed by any subsequent action of the Depart- 
ment; that with the approval the.title passes, and with the title passes 
all authority or control of the executive department over the land 
and over the title which it has conveyed. See Noble », Union River 
Logging Railroad Co. (147 U.S., 165). 

Inasmuch as the act of 1891 is emlaes in its granting terms to the 
act of 1875, it would-seem to follow that the same rule is applicable 
here, and that upon the approval of a right of way application the — 
jurisdiction of the Interior Department is lost and that any subse- 
~ quent action taken looking to the cancellation or annulment of the © 
right of way for any reason whatever must be by direct action for 
that purpose. Such was, in effect, the holding of this Department in | 
~ the case of Deseret Irrigation Company (33 L, D., 469), where it was 
said that the authority. of the land department to declare the for- 
feiture of a right of way which has attached by virtue of the approval 
of the Secretary of the Interior, under the provisions of the act of 


1891, is not believed to exist, but that In such cases resort must be — 


_ had to the courts. 
This being so, it follow: that the land depeetent may not pent 
approve an “application subsequently filed which’ conflicts to a mate- 
vial extent with an approved application under which vested rights 
- have been acquired. If the land department has lost jurisdiction oF the — 
» land by reason of the previous approval, it. certainly has no authority 


Me 
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to. approve an application subsequently ied, in serious “conflict 
therewith. : 

The Department ae heretofore stated in. oiniee Gus ath this 
case that the approval of a conflicting application does not operate 
as a declaration of forfeiture of the right of way previously granted 
(36 L. D. ,-490), and from this it-may be inferred that jurisdiction 
exists to approve an application ‘covering land included in a prior 
approval. Upon careful consideration, however, the Department. 


ut concludes that it does not possess such jurisdiction. 


Applying these observations to the case under consideration, it 
follows that the applications of Allen and Maloney and Bates were — 
properly rejected by your office and your action in that regard must 
be affirmed; nor, in the event of ultimate cancellation or Pamteiune 
of the Denver company’s right of way can any rights be recognized 
_ in Allen. and Maloney, or Bates, by reason of ant having filed these 

applications. No legal rights can be acquired by an epalicdtion pre-- 
sented for land over which the Department has no jurisdiction, and. 
no equitable rights may be acquired by applicants because under the 
ruling of the Attorney-General of January 15, 1909, individuals are 
no longer permitted to use the name of the United States to prosecute 
suits to declare rights of way forfeited. The rejection of their ap- — 
plications, however, is without prejudice to the right of Allen and’ | 
Maloney, or Bates, to make new applications in the event of the for- 
feiture of the Denver company’s right, or to acquire such rights as 
they can by construction prior to the filing of paper applications, 

Respecting the conclusion of your office upon the showing: made 
by the Denver company, the Department finds that there is not suffi- 
clent ground upon which that conclusion can be based. The Denver 
company’s application was approved June 20, 1901, and it appears 
from the record that previous thereto the same liad been filed and 


— work had been commenced. However, little or no progress has been | 


- made in the way of actual work. It is admitted by the testimony of 
the president. of the company that of the $100,000 or more spent 
upon the project not more than from three to five- thousand dollars 
were expended for actual digging or construction. The company’s 


claim that it was interfered with by. the injunction proceedings insti- | 


tuted by the railroad’ company is probably true, because the issuance 
of an injunction necessarily stops construction aioe The effect of 
this, however, is overcome when it is observed that after the decision 
was rendered by the Supreme Court holding that the reservoir com- 
pany might properly condemn the railread right of way under cer-’ 
tain circumstances, no further action was taken to that end, and 
moreover, the Denver company’s president admitted that in 1903 an- 
arrangement was made with the railroad company whereby its tracks — 
should be raised at the expense of the reservoir company, in which 
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~ event the railroad company would offer no objection to the construc- 
tion of the reservoir. Notwithstanding, no more money has been 
spent by the Denver company in the way of actual construction. 
Moreover, it appears from the record that in the year 1907 the Denver _ 
company applied for a new site at which the dam shouldbe con- | 
structed, thus materially. enlarging the capacity of the proposed 
reservoir. It is not understood how. the company can claim to be 
entitled to any extension of time by reason of this alleged amended 
filing. Certain it is, that the time allowed on the original application 
~ can not be extended. by reason of the filing of an amended applica- 
tion; because if that could be done there would be no linait to the time 
that aight be thus secured. 7 
The Department. after boeieaine the entire ALLO is of the 
opinion that the failure of the Denver company to construct -the 
reservoir not only within five years after the approval. of its appli- 
cation but not even within seven or eight years thereafter, was not 
justified by any of the obstacles encountered by the company in its 
endeavor to perform the work, but rather because of the failure of 
the company to secure the necessary means by which the work might 
be accomplished. In the absence of any evidence showing the desire 
of others to secure similar rights involving the same lands, it may be _ 
that this Department might refuse to institute proceedings looking 
to a forfeiture of the right, but in the face of evidence clearly estab- 
lishing the earnest desire of others, presumably qualified, to utilize 
the right for legal purposes, it is not believed that the Department 
can waive the requirement of the statute and refuse to recommend 


the institution of procesninee whereby the oe S right may be 


declared forfeited. ae 

Your decision is modified accordingly. and the papers are returned | 
herewith, to the end that the case may be prepared for submission 
to the Department of Justice with the recommendation that proceed- 
ings be instituted by the United States to have the right of way of 
| the Denver Power and Irrigation Company im this behalf declared 
forfeited. 


ROSEBUD INDIAN LANDS—PRICE OF LAND—-ACT OF APRIL 23, 1904. 
D. B. Bowersox. 


The act of April 93 1904, marine for the disposition of the Rosebud Indian 
lands, fixed the price of all lands entered or filed upon within the first 
three months after opening at four dollars per acre, those entered or filed 
upon during the second three months at three dollars per acre, and those 

- entered or filed upon. after the expiration pF six months at two dollars 
and fifty cents per ‘acre. . 
Held: That where a tract was entered during the first three months the | 
price thereof was thereby fixed for all time at four dollars per acre, and. 
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in event of. cancellation of the entry it could not thereafter be again. — 
entered except upon payment of such price, regardiess of whether the 
.second entry was made during or after the expiration of the first three- 
month period. ? 


a : 


First Assistant Secretary Pierce to the tiataaeak of the General 
(FW. C.) Land Office, September 20,1909. - *. (KE. F.B.) 


This appeal is filed by D. B. Bowersox from the decision of your 
office of August 11, 1909, denying his application for repayment of 
an alleged. overcharge on commuted homestead entry of the SW. 4 25 
Sec. 21, T. 96, R. 73, Mitchell, South Dakota. 

The aad emibeaced in said entry is a:part of the former Pecua : 
Indian reservation opened to entry. and settlement August 8, 1904, 
by proclamation of May 13, 1904, made under authority of the act 
of April 23, 1904 (83 Stat., 254), which provided that the price of © 
all lands satered or filed upon under the provisions’ of said act 
within three months after the same shall be opened to settlement and 
entry shall be four dollars per acre, one dollar per acre to be paid 
when the entry is made, and the balance in equal installments at 
stated periods. The price of lands entered or filed upon after the 
expiration of three months and within sia months after the same 
shall be opened to settlement and entry, shall be three dollars per 
acre with the same requirement as to cash, and a similar provision — 
—as to credit upon the deferred payments. After the expiration of six 
months from the opening of said land to. settlement and entry, the 
price was fixed at $2.50 per acre with a requirement of fifty cents 
per acre cash, and provision was made for payment of the: balance 
in equal installments at stated periods. The.act provided that in case 

any entryman fails to. make payment within the time. stated, all. 
_Tights in and to the land covered by such entry ‘shall cease, the entry 

shall be cancelled and all pene theretofore made shall be for- 

feited. - 2 | 
The fixing of different. prices for lands entered within different 
periods, and graduated according to the proximity or remoteness of 
the entry from date of opening of the reservation was designed to 
establish a relative valuation for all time of the land entered that 
would not be affected by the cancellation of the entry. Its disposal _ 
under a different entry made during a later period would be con- 
trolled by the price thus fixed, irrespective of the graduated price — 
- fixed for such period by the act. So that whether the land is dis- - 

posed of under the original entry or under a later entry, however re- 

- mote from the date of opening, its price is fixed by the valuation im-' 
pressed upon it by the first entry and i is not thereafter changed. i 

Tenuate? 10 L. D. ) 828. | | 
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This land was siete by Michael Morrison September 1, 1904, 
‘within three months from the date-of opening and its valuation was | 
then fixed at $4.00 per acre, which was not thereafter changed by 
the cancellation of said entry and the forfeiture of the $1.00 per acre 
- cash payment made at the time of said entry. That forfeiture did 
not inure to the benefit of a subsequent entryman. | 
July 17, 1905, appellant Bowersox made entry of said land, making 
~ cash payment. of $1.00 per acre. January 24, 1907, he aie the 
remaining $3.00 per acre and received final certificate. | 

_ No overcharge was made.upon-said entry, and your decision deny- 
_ ing his application for <a is s affirmed. 


DESERT LAND ENTRY—EXTENSION OF TIME FOR PROOF—ANNUAL 
EXPENDITURE-SEC. 5, ACT OF MABCH 28, 1908. 


Mary E. Norton. 


Section 3 of the act of March 28, 1908, authorizing an extension of time for 
the submission of final proof upon desert land entries where by reason of 
unavoidable delay .in the construction of the irrigating works the entryman 
is unable to make proof of reclamation and cultivation within the time fixed 
by statute, furnishes no authority for an extension of time to enable the 
entryman to submit proof of annual expenditur es. 


First Assistant Secretary Pies to the Commissioner of the General 
(F. W.C.) — Land Office, September 28, 1909. (QO. W. L.) 


Mary E. Norton has informally appealed from your office decision 
of May 12, 1909, rejecting her application for extension of time in 
which to make annual proof on. her desert land entry No. 93, made 
April 4, 1906, at Phoenix, Arizona, for the NW. 4, Sec. 9, T. 4 S., R. 
4 W. With the original entry it was stated that the claimant in- 
tended to irrigate the land by water from the Gila River by means— 
-of a canal whose head was nine miles distant from the land. No 
annual proofs of expenditure appear to have been made. The ma- 
, terial part of the application for extension of time reads: 

, It is now almost three years since the destruction of the canal in-take 

— eaused by the floods. of. the Gila river, ‘which caused the river banks to cave 
and cut around our canal head.. We have expended time and money trying to 
control it, but had to abandon it- and go four miles higher up the river to get 
rock broken for the canal head. 

The application was sworn to before a notary neblie for Maricopa 
~ county and the names of Henry Anderson and A. H. Stout appear as — 
witnesses but without any statements as to the matters to which such 
witness testified. It cannot. be ascertained from the application 
whether the witnessés are designed simply to identify the signature 


f 
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of the claimant or coroners her statements. Your office denied 
the application upon the ground that it should be executed before a 
legally-qualified officer and corroborated by -at least two witnesses, 
and further that section 3, act of March 28, 1908 (35 Stat., 52), does 
‘not authorize an. ean of time in which: to make annual: prone 
on.a desert land entry. 

In a letter to this Department, dated J uly 14, 1909, the claimant 
stated that she neglected to make annual proof notwithstanding the | 
fact that in the construction of the canal and improvements on the 
land she had expended over $3.00°per acre, due to the fact that: she 
was under the impregsion that the law required water to be on the 
land at the time annual proof was made. ’ | 

The instructions of November 30, 1908, relative to extensions of 
time under section 3 of the above act of March 28, 1908 (87 L. D., 
~ 312, 321), require that such application must be corroborated by es 
witnesses having personal knowledge of the facts. The present ap-— 
plication does not conform to such regulations, as above pointed out. 
Section 3 of the act of March 28, 1908, reads: : 

That any entryman undér the above acts who shall show to the satisfaction 
of the Commissioner of the General Land Office that be has in good faith - 
complied with the terms, requir ements, and provisions of said acts, but that 
because of some unavoidable. ‘delay in the construction of the irrigating works, 
intended to convey water. to the said lands, be is, without fault on his part, 
‘unable to make proof of the reclamation and cultivation of said land, as re- 
quired by said acts, shall, upon filing his affidavit with the land office in which 
said land is located, setting’ forth said facts, be allowed an additional period. 
of not to exceed three years, within the discretion of the Commissioner: of the 
General Land Office, within which to furnish proof as required by said acts, of 
the completion of said work. . a 

The word acts, as contained i in itis section, refers: to the acts of 
March 3, 1877, a March 3, 1891. The act of March 3, 1877 (19 
Stat., 877), required a payment of twenty-five cents per acre and 
deslaration’ that the entryman intended to reclaim a tract of desert 
land by conducting water upon the same at the time of making entry. 
It required final proof of the reclamation of the land to be made | 
within three years after filing the declaration together with addi- 
tional payment at that time of $1.00 per acre. The requirements, 

as amended by the act of March 3, 1891 (26 Stat., 1095), prescribes 
that at the time of filing the declaration claimant should file a map 
showing the plan of the contemplated irrigation. It also requires 
expenditure of $3.00 per acre in the necessary irrigation, reclamation — 
and cultivation by means of main.canals and branch ditches and in 
permanent improvements-upon the land and in the purchase of water 
_ rights for irrigation of the same, such expenditure to be made at the 
rate of $1.00 per acre each year after making the entry. At the end 
of the third year, the entryman must file a map or plan showing the 
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character and extent of the improvements made, which further re- 
quired the cultivation of one- -eighth of the land and extended the 
time for making satisfactory proof of the “ reclamation and cultiva- 
tion” to four years. Section 3. of the above act of March 28, 1908, 
extends its benefits to such entrymen who have complied with the 
terms, requirements and. provisions of the desert land acts, such pro- 


- visions as above pointed out includirig the expenditure of $1.00 per 


acre per year in making permanent. improvements upon the land. It. 
extends the time for making proof of the reclamation and cultivation | 
of the land. Thisis the same proof which is required by section 7 of - 
the act of March 3, 1891. In other words, the intention of Congress 
_ was that entrymen who had complied with the desert land law in all 
other respects. except that of reclaiming and cultivating the land, 
from which they were prevented by reason of unavoidable delay in - 
construction of the irrigating works, should, in the discretion of the | 
Commissioner of the General Land Office, be allowed an additional — 
period of three years within which to make their final proof. The 
act, therefore, neither expressly or. imphedly waives the requirement 
of the annual expenditure of = 00 pe acre in the first three years of 
a desert land entry. . 
Your decision is therefore eee but 3 in view of the statement 
| faate that the claimant has already expended the necessary sum of. 
$3.00 per acre, you will permit her to make annual proofs,:in the 
regular manner, of such expenditure, as required by circular of 
November 30, 1908 i L. D. yeas within cee ae from notice 
hereof. : 





. NORTHERN PACIFIC GRANT—-HOMEFSTEAD CLAIM OF RECORD AT THE — 


DATE OF DEFINITE LOCATION. 
NorrHERN Pacha Be Co. a, Lounan, | 


A homestead entry of record ‘at the date of the filing of ‘the map of definite 
location of the Northern Pacific railroad defeats the operation of the grant 
“as to the tract embraced in the homestead claim, notwithstanding the entry- 
man was a that date in default and the lifetime of the entry had expired. 


| Féest Assistant Secretary Pierce to the Commissioner of the General 
coe W.C) | Land O fice, September 28,1909. (GB. G.) : 


This j isa motion j in behalf of the Northern Pacific’ Railway Gow: 
pany for re-review of departmental decision of June 2, 1909 (not — 
reported), which affirmed your office decision of October 19, 1908, 
rejecting the company’s listing of lot 4, Sec. 11, T. & N., R. 30 E., 
_ Walla Walla land district, Washington, per list No. 8, presented 
July 27, ‘1887. 
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July 20, 1909, this Department, considering a motion on behalf of 
the company for review of said decision, noted a decision of Judge 
Handford, in the District Court of the United States for the Western 
District of Washington, western division, in the case of United States 

of America v. Northern Pacific Railroad Company eé¢ a/., which was 
_ relied upon by the company in support of said motion. In its said. 
decision, on review, the Department said: 
A reading of this decision discloses that the facts upon which it was ren- 


dered are essentially different from these presented in the case now under con- 
- sideration. In that case, while a homestead claim was -being asserted to the 


_. land there involved at the date of the grant, the entry, had been canceled and 
such cancellation noted upon the records of the local land office at the date of 


the definite location of the road. Said decision is not therefore controlling. 


Upon the present motion it is urged that the Secretary’s office 
failed to catch the import of the motion for review and the said de- 
cision of Judge Handford. It is admitted that land covered by a 
homestead claim asserted and of record at the date of the grant is 
excepted from the company’s grant, irrespective of whether the 
entry became canceled of record prior to definite location or not, but — 
it is said that’ the point in the case decided by Judge Handford is 


~~ that whilst the homestead entry there involved was of record the 


claim was not being asserted at the date of the grant, and urged that 
under these conditions ‘the court properly held that the mere record | 
claim would not except the land when the proof showed the claimant 
to have abandoned the same, and it is pointed out that the only 
‘difference between the case decided by Judge Handford and the one — 
- now under consideration is that in the ee there was an abandoned 
homestead claim of record at the date of the grant while in this case 
_ there was an expired homestead entry of record at the date of the | 
definite location, and. urged that. manifestly, under the prevailing | 
conditions, if the former state of facts did not except land from the _ 
- grant there is no good reason why the same conditions as applicable 
to definite iscation should have any greater effect. 

The decision of Judge Handford is not controlling. That decision 
may or may not be sound. In view of the rulings of the Supreme 
Court of the United States in cases involving the status of land at 
the definite location of the road under the grant to the Northern 

Pacific Railroad Company it will be time enough for this Depart- 
- ment to give effect to Judge Handford’s ruling when it shall have 

received the sanction of the court of last resort. Besides, the Depart- 
ment still maintains that whether there be an essential or important - 
difference between the case decided by Judge Handford and the one 
here presented? there is at least such difference as would prevent the 
Department from accepting such ruling in the ee esent state of adjudi- | 
cations upon the general subject. , 
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A homestead claim made and filed in the district land office and 
subsisting of public record when the railway company’s map of | 
definite location was filed, defeats the operation of the grant. It is. 
not material that the homestead claimant may have failed to comply 
with the conditions of the homestead laws and was in default at t the 
date of the company’s definite location of its road. 

With the performance of these conditions the company had nothing to do. - 
The right of the homestead having attached to the land it was excepted out of 
the grant as much as if in a deed it had been excluded from conveyance by 
metes and bounds. [kansas Pacifie Ry. Co. v. Dunmeyer, 113 U. S., 629, 644.] 

This ruling was made in a case, it is true, where the time for the 
completion of the homestead entry had not expired, but the court in 
_ its discussion of the case gave no weight, and apparently attached no 
importance, to this circumstance. It is the fact of the claim being 
of record in the district land office at the date of the definite location 
of the company’s road, which controlled the court in its conclision 
that the land there involved was excepted from. the company ’s grant. 

The motion is denied. 


C eeamnmaeeeent 


APPLICATION FOR SURVEY BY STATE-SETTLEMENT CLAIM—HEIRS— 
N ATIONAL FOREST. 


Hetrs or Irwin v. State or ‘Ipano ET AL. 


‘No such preferential right of selection is secured by the application of a State 

' for the survey of lands under the act of. August 18, 1894, as will prevent 
the inclusion of the lands within a National Forest; and such application — 
does not constitute a “filing” or “entry” within the meaning of the 
excepting clause in the proclamation’ of May 29, 1905, esiapiening the 
Sawtooth, now Boise, National Forest. | 

“Where the homestead right is initiated by seitierneat upon unsurveyed land 
under the act of May 14, 1880, and the homesteader dies prior to survey, 
having complied with the law to the date of his death, his heirs are entitled 
to complete the claim and acquire title; and where they continued to 
comply with the law and made application within three months after 
survey, their claim was. such as excepted the land from the proclamation 
of May 29, 1905. 


First Assistant Secretary Pome to the Comméssioner of the General 


(FE. W. G) Land Office, September 23, 1909. (S. W. W.) 


This: case involves the construction of the act of August 18, 1894. 
(28 Stat., 394), granting the preference right of Selection to certain — 
states, and also the third section of the act of May 14, 1880, relative _ 
to homestead settlement on unsurveyed lands, and is Broueht before 
the Department by the appeals of the State and Margaret B. Irwin 
~ Jones, on behalf of the heirs of James Irwin, from your office decision 
of February 18, 1909, holding for cancellation certain indemnity | 
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school selections filed. by the State, and denying the application OF. 
Jones for a hearing to determine the priority and validity of the set- 
tlement of her ancestor upon certain of the lands involved. | | 
It appears that T. 9 N., R. 7 E., Boise land district, was surveyed 
in the field September sth to October 11, 1906, and the plat thereof 
was approved March 28, 1908, and filed in the local land office Sep- 
tember 28th following; that previous thereto, to wit, on May 13, 
1905, the township was withdrawn under the said act a August 18, 
1894, upon the application of the Governor of Idaho, and that by 
proclamation of May 29, 1905 (84 Stat:, 8058), the township was 
embraced in the Sawtooth Forest Reserve: the name of which was 
— subsequently changed to Boise National Forest. —_ : 
It further appears that on June 27, 1908, William A. ere was . 
allowed to make homestead entry No. 10981, Serial No. 538, embrac- 
ing 43.7 acres describéd by metes and bounds, lying srmeipally 
within lot 3 of Sec. 27 in said township, said land having been listed 
as agricultural per lst 1263, and restored to entry May 21, 1908, 
under the act of June 11, 1906 (84 Stat., 233) ; that on December 15, 
1908, Margaret B.. Trwin Jones, clateane to be one of the heirs of 
James Irwin, deceased, filed homestead application on behalf of said 
heirs for lot 8 of Sec. 27, W. 4 NW. 4, Sec. 84, and NE. } NE. 4, Sec. 
33, said township, and on-December 19, following, filed an affidavit . 
alleging that: James Irwin, who died-on or about November 2, 1905, 
made settlement-upon the land last described in the spring of 1900, 
at, which time he erected the dwelling house thereon and performed 
other acts of. improvement; that the said Irwin was a qualified home- 
. stead entryman ‘and his settlement upon such land was made for the 
- purpose and with the intent of making a home thereon; that having. 
so established his residence and abode on such land he canned to oc- . 
_ cupy the same and reside thereon, improving and cultivating the land. 
until the time of his death, the value of his improvements being $250; 
that said Irwin was unmarried and at the time of his death his nearest 
, surviving relatives were nephews and nieces, affiant being one of such 
heirs, and that subsequent to the death of the deceased: settler, the 
land had been cultivated and improved coneTnuouy: at the instance . 
and on behalf of the heirs. : 
It further appears that November 12, 1908, the State filed. school — 
indemnity list, selecting the NE. 4 NE. 4 h 5.4 NE. 2 Wed 3 SHE. 4, SE. 4 
SE. 4, Sec. 38, i 4 NE. 4, W. 4 “NW. 4 SE. 3 i NW. 4, 'W. 4 L SW. 4 
SE. 4 SW. 4 1 SE. } t, See 34, in sad townatin: aggregating 640 
acres In ica, ae Sam 16, T. 9 N., R.5 E. It thus appears that the 
claim of the heirs of ier conflicts with the State’s claim only as to 
the W. 4 NW: 4, Sec. 34, and NE. } NE. 4, Sec. 33, and conflicts with : 
the entry of Ewing as to lot 3 of Sec. 27. 
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Your office decision under consideration holds that the establish- 
ment of the forest reserve embracing the lands in question defeated 


the right of the State to make selection thereof, and the State was | 


allowed by your decision sixty days in which to show why its selec- 
tion should not be canceled, citing as authority the-decision of the 
. Department i in the case of the State of Idaho decided July 21, 1906. 
| (35 L. D., 52), where it was held that the survey of a township made 
upon application by a state under the act of 1894, supra, would not. . 
defeat the right of the government to temporarily withdraw the land 

with a view to its possible inclusion within a contemplated forest : 


~ reserve. 


Respecting the ee of the fein as Irwin your decision holds that 
sald heirs had no preference right by reason of the settlement wpon — 
unsurveyed land; thatsuch a settler acquires no right or :title which, 
in case of his death, will pass to his heirs at law, if residence on the. 
land is not maintained until after the survey thereof, citing in UD | 
port of your conclusion 29 L. D.,.30, and 180 U.S., 239, ste 

As stated above, both the hous of Irwin and the State have ap- 
pealed to the Department. 

The State admits that previous rulings of the Department are ad- — 
verse to its contentions in this case, but maintains that the questions 
involved have not been pony determined, and urges a reconsid- — 
eration thereof. 

It is claimed on behalf of the heirs of Irwin that by virtue of his 
settlement and residence, which was continuous to the time of his 
death, and by virtue of the cultivation by the heirs from the time of 
his death up to and after the filing of the plat of survey, a-right was 
acquired under which the heirs are entitled to make homestead entry 
of the land, notwithstanding the inclusion of the lands.in the Na- 

tional F orest and notwithstanding the intervening entry of Ewing. 
In disposing of the State’s nin it is sufficient to say that the ques- 
tion presented, or questions entirely similar, have been repeatedly 
determined by this Department and the courts. The preference right: 

awarded the State by the act of 1894 seems to be in no way superior to 


_ the preference right ‘awarded the successful contestant by the act of 


- May 14, 1880, supra, and this Department has uniformly held that by — 
the initiation of a contest under the act of 1880, no right is acquired 
by the contestant which would defeat’ the right of the government to 
make other disposition of the land and thus prevent the contestant 
from enjoying the fruits of his contest. (See 17 L. D., 149.) | 
‘The act of 1894 merely gives the State a preference Hight of selec- 
tion over all other applicants, and in thus inviting the State to ‘apply 
for the survey of lands whereby a preference right over others may be 


-. secured, the government in no way commits itself or agrees to with- 


hold the lands from any disposition which it may find necessary: to 
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make of the same. (See Frisbie #. Whitney, 9 Wall., 187; Yosemite 
Valley case, 15 Wall., 77; Buxton v. Traver, 130 U. S., 282.) The 
. lands involved herein were included within the forest reserve prior 
to their survey, and of course before any attempt was made by the 
State to select the same. School indemnity selections are made sub- 
ject to the approval of the Secretary of the Interior, and if, pending: 

the State’s application to select, the government iden authority of 
law makes other disposition of the land, such disposition will defeat — 
the State’s claim. (See State of Washington, 36 L. D., 371, one 
cases cited.) 

In a sipplenental brief filed in behalf of the State, sttanticn is 
called to the fact that in the order under which the lands were tem- 
porarily withdrawn with a view to their inclusion in the forest re- 
serve, an exception was made in favor of the State, and its right to- 
select under the act of 1894 was recognized. This is true, and if a 
similar provision had been contained in the President’s proclamation 
by which the forest reserve was created, the State’s right of selection _ 
could have been protected. However, the proclamation excepted | 
from its operation, in addition to lands covered by settlement claims, 
only such “lands which may have been, prior to. the date hereof, 


embraced in any legal entry or covered by any lawful filing duly of 


. record in the proper United States land office,” and an application | 
for the survey of lands under the act of 1894, supra, has never been 
held to constitute a “ filing” or an “ entry.” 

Owing to the importance of the questions involved, in accordance | 
with the State’s earnest request, the matter was submitted to the 
Attorney-General, who decided in an opinion rendered September 
15, 1909 (88 L. .D., 224) : : 
that the State of Idaho in the case presented has no such preferential right of 
selection secured. by the application of the governor under the act of 1894, as. 


will interfere with the right of the United States to include these lands within 
the forest reserve established by the proclamation of the President of May Ace 


-. 1905, issued prior to the survey and selection of such lands and pee 


prior to any application by the State for specific tracts. 


It follows, therefore, that the State’s selection must be canceled, 
and in promulgating this decision, a copy of the Attorney-General’s 
opinion should be sent to the. proper officers of the State for their. | 
information. 

However, the Department can not approve of the disposition made 
by your office of the claim of the heirs of Irwin, and it is not believed 
that the decisions in the cases cited are controlling of the points in- 
volved herein. In the case of the Northern Pacific Railroad Com- 
pany e¢ al. v. McCabe (29 L. D. , 30) the Department held that pri- 
ority of settlement on acces land must be followed by the main- 
tenance of residence and the timely assertion of right, to operate as 
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a bar to the pegs son of an adverse settlement claim. In that case 
the plat of survey was filed in the local office July 26, 1905, and it 
was not until April 11, 1906, that ees epEncene to enter was 
pr esented. | 

The case of Buxton v. Traver, SUDTA, ‘fvelved a pre- emption claim, 
and the circumstances under which the case arose all antedated the 
passage of the act of May 14, 1880, supra. Therefore, the views of | 
the court entertained in that case do not apply to the case under con- 
sideration, but this case is rather controlled by the decision of the — 
Supreme Court in the case of the St. Paul, Minneapolis and Mani- — 
toba Railway a v. Donohue (210 U. Bs 21). In that case 

the court said: 
~. Jt was not until May 14, 1880 (21. Stat, 141), that a homestead entry was 
permitted to be made upon unsurveyed public land. The statute which operated 
this important change moreover modified the homestead law in an important 
particular. Thus, for the first time, both as to the surveyed and unsurveyed 
public lands, the right of the homestead settler was allowed to be initiated by 
_ and to arise from the act of settlement, and not from the record of the claim . 
made in the Land Office. 

If, therefore, the homestead right is initiated by settlement. upon 
unsurveyed land, as was plainly held by the Supreme Court, and as 
under the general homestead law, where the homesteader dies prior 
to the acquisition of title, his heirs are grarited the right to complete 
ihe claim and thus acquire title, it follows that the heirs of Irwin 
should be allowed an opportunity of proving the allegations contained 
in the affidavit filed in support of their claim. | | 

It will be observed that the township plat was filed September 28, 


1908, and on December 15, 1908, within the period allowed by the act e 


of May 14, 1880, the homestead application on behalf of the heirs — 
was presented to the local office: The proclamation of the President 
creating the Sawtooth National Forest excepted from the force and 
effect thereof all lands— | 
- upon which any valid settlement has been made pursuant to law, and the . 
statutory period within which to make entry or filing of record has not expired, — 
that this exception shall not continue to apply to any particular tract of land 
unless the entryman, settler, or claimant continues to comply with the law under 
which the entry, settlement, or filing was made. 

Inasmuch as it is alleged that the settler fully complied with all 
the requirements of the law from the time of establishing residence 


on the land until the date of his death, and -inasmuch as his heirs. 


subsequent to his death continued to cultivate the land as required 
by the homestead act, and within three months of the filing of the 
plat of survey presented homestead application therefor, it is believed 
that this claim is within the exception contained in the President’s, 
proclamation aforesaid, and a hearing will be’ ordered by your otfice 
for the purpose of aelermuaine the facts, 


_ 


224 . —- DECISIONS RELATING TO THE PUBLIC LANDS. 


The notice of the hearing should be delivered to Margaret B. Irwin 
Jones for service on Ewing, the homestead entryman, and the local 
office should inform thé Forest Service of the time and place set. for 
the hearing. : : 

Four office decision | is modified accordingly. 


BOISE NATIONAL FOREST—PRESIDEN T's PROCLAMATION—INDEMNITY | 
SCHOOL LANDES: 


‘OPrtnion. 


Where, on May 29, 1905, ‘certain unsurveyed. lands in Taaho were withdrawn | 
upon application of the governor of that State, and fourteen days later the | 
President, by proclamation, embraced the same lands in the Sawtooth Yor- 
" est Reserve, afterwards known as the “ Boise. National Forest,” and the 
lands in question were surveyed in October, 1906, and the plat of survey 
approved March 28, 1908, and filed in the district land office September 8, 
1908, and where the governor, within sixty days of the filing of the plat of 
_ gurvey—to wit, on. November 12, 1908—filed a list of indemnity - school 
selections covering part of the lands in question, the. State of Idaho has 
secured no such preferential right of selection under the act of August 18, 
1894 (28 Stat., 894), as will interfere with the right of the United States 
to include the lands in question within the said forest reserve 
The withdrawal of these lands upon the application of the governor of Idaho 
for a survey of the lands under the act of August 18, 1894, did not operate 
to remove them from the jurisdiction of the United States by reason of the ~ 
- provision contained in the President’s proclamat tion. excepting from the 
_ effect thereof all lands which might have been, prior to the date of the 
proclamation, embraced in any legal entry or covered by any lawful filing | 
duly of record, | | 


DEPARTMENT OF J USTICE, 
: = ~ September 15, 1909. 
Sm: Iam in receipt of your communication ,of the 9th instant, 
- requesting an opinion respecting the right of the State of Idaho to 
select lands under the provisions of the act of August 18, 1894 (28 
-Stat., 394), after such lands had been reserved as a forest reserve by 
a proclamation of the President.. 

On May 18, 1905, certain unsurveyed lands in the Boise land dis- 
trict of Idaho were withdrawn, upon the application of the governor 
of the State. | = 
~ On May 29, 1905, the same ands: were, by a proclamaiion of the — 
President, peserved and embraced in the Sawtooth Forest Reserve, 
ihe name being subsequently changed to the Boise National Forest.. 

Between September 8 and October 11, 1906, these lands were sur- 
veyed, and the plat of survey was approved March 28, 1908, and filed 

in the district. land office September: 8, 1908. 
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On NouMben 12, 1908, and within ey days of the’ date of the 


fling of the township plat of survey, the State of Idaho filed a list of 


indemnity school selections. covering part of these lands. 7 
The withdrawal and selection by the State was- authorized by the | 
act of August. 18, 1894 (28 Stat., 394) , as follows: 


That it shall be lawful for the governors of the States of Washington, Idaho, 
Montana, North Dakota, South Dakota, and Wyoming to apply to the Commis- 
-Sioner of the General Land Office for the survey of any township or townships 
of public land then remaining unsurveyed in any of the sever al surveying dis- 
tricts, with a view to satisfy the public land grants made by the several acts 
admitting the said States into the Union to the extent. of the full quantity of 
land called. for thereby ; and upon the application of said governors the Commis- : 

sioner of the General Land Office shall. proceed to immediately notify the sur- 
veyor-general of the application made by the governor of any of the said States — 
of the application made for the withdrawal of said lands, and the surveyor- 
general shall proceed to have the survey or surveys so applied for made, as in. 
the cases of surveys of public lands; and the lands that may be found to fall 
. within the limits of such township or townships, as ascertained by the survey, 
~ ghall be reserved upon the filing of the application for survey. from any adverse 


-. appropriation by settlement or otherwise, except under rights that may be found 


to exist of prior inception, for a period to extend from such application for sur- - 
vey until the expiration of sixty days from the date of the filing of the township . 


plat of survey in the proper district land office, during which period of sixty 


days the State may select any of such. lands not embraced in any valid adverse. 
claim, for the satisfaction of such grants, with the condition, however, that 


_ the governor of the State, within thirty days from the date of such filing of the 


application for survey, shall cause a ‘notice to be published, which publication 
shall be continued for thirty days from the first publication, in. some newspaper — 
of general’ circulation in the vicinity of the lands likely to be embraced in such . 
township or townships, giving notice to all parties interested of the fact of such | 
‘ application for survey and the exclusive right of selection by the State for the © 

aforesaid period of sixty days as herein. provided. for; and after the expiration 
of such period of sixty days any lands which may porate “unselected by the 
State, and not otherwise appropriated according to. law, shall be subject to dis- — 
- posal under general Jaws as other public lands: And provided further, That the © 
Commissioner of the General Land Office shall give notice immediately of the 
reservation of any township or townships to the local land office in which the 
land is situate of the withdrawal of such towuship or townships, for the pur- | 
pose-hereinbefore provided: And provided further, That the governors of the 
several States herein named are authorized to. advance money from time to 
time for the survey of the townships withdrawn at such United States deposi- . 
tory as may be designated by the Commissioner of the General Land Office, and 


- the moneys so. advanced shall be reimbursable. The foregoing provisions shall 


“be applicable to Utah when admitted as a State into the Union ant a governor. 
is duly inaugurated and acting, : 
The proclamation of the President dated May. 29, 1905 (34 Stat., 
8058), authorized mee the act of March 3, 1891 a Stat. pee is as 
follows: | _ | 
“Whereas it. is pevided by section twenty-four of the act of. ‘Cone cress, ap- 


pr ‘oved March third, eighteen hundred and ninety- -onle, entitled “An act. to re- 
peal timber-culture laws, and. for other Durposes,” “That: the President of the . 


8098—vor 38-09 —15 | 
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United States may, ‘from time to time, set apart Pane reserve, in any State or 
Territory having public land bearing forests, in any part of the public lands 
. wholly or in part covered with timber or undergrowth, whether of commercial 
- value or not, as public reservations; and the President-shall, by. public procla- - 
ee ates the establishment of such reservations and the limits thereof.” 


- And whereas the: public lands in the State of Idaho, within the limits herein- © 


Gites described, are in part covered with timber, and it appears that the. public 
good would be. Pe by setting apart and peegiyene* said. lands as a public | 
~ peservation: 

Now, therefore, oe Theodore Roosevelt, President of the Unitea States, by 
virtue of the power in me vested by section twenty-four of the aforesaid act of ~ 
Congress, do hereby make known and proclaim that there are hereby reserved 
from entry or settlement and set apart 4s a public reservation all those certain 
tracts, pieces, or parcels of land-lying and being situate in the State of Idaho, — 
and within the boundaries particularly described as follows: pS 
Excepting from the force saad effect of this proclamation all lands which may 
_ have been, prior to ‘the date hereof, embraced in any legal entry. or: covered by 
any lawful filing duly of record in the proper United States. Land Office, or upon 
which any valid settlement has been made pursuant to law, and the statutory 
period within which to make entry or filing of record has not expired: Provided, — 
That this exception shall not continue to apply to any particular tract of land 
unless the entryman, settler, or claimant continues to comply: with the: law. 
under which the entry, filing, or settlement was made. , 


The act of July 8, 1890 (26 Stat., 215), provided for és admission 
of Idaho into the Union and granted lands as follows: 


Sec, 4. That: ‘sections: numbered sixteen and thirty- six in every eos 6 
said State, and where such sections, or any parts thereof, have been sold or 
otherwise disposed of by or under the authority of any act of Congtess, other 
lands equivalent thereto, in legal subdivisions of not less than one quarter sec- . 
tion, and as contiguous as may be to the section in lieu of which the same is . 
taken, are hereby granted to said State. for the support of common schools, 
‘ such indemnity lands to be selected within said State in such manner as the 
legislature may provide, with the approval of the Secretary of the Interior. 

Src. 5. That all lands herein granted for educational purposes shall be dis-. 
posed of only at public sale, the proceeds to constitute a permanent school fund, 
the interest of which only shall be expended in the support of said schools. 
But gaid lands may, under such regulations.as the legislature shall prescribe, 
be leased for periods of not more than five years, and such lands shall not be 
subject to preemption, homestead entry; or aly other entry under the land laws’ 
of the United States, whether ue a or MRBULY Ered: but shall be reserved for 
~ gcehool purposes only.» 

The precise point to be decided is whether ihe withdrawal of these | 
lands upon the application by the governor of the State for a survey _ 
of lands under the act’ of August 18; 1894, operates to remove such 
lands entirely from the Jurisdiction of the United States by reason — 
of the exception contained in the President's proclamation reserv ving 
these lands as a forest reserve. | 

“Tt will be perceived, upon an examination of the statement be facts, 
that 1 these. lands were withdrawn in accordance with the governor ts 
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tes on May 18, 1905, and’ were . reserved: to the United — 


_ States by the President’s proclamation: on May 29, 1905; but they were 


not surveyed until September, 1906, the approved plat was filed Sep- 
tember 28, 1908, and the selection by. the Bonne was not — 
‘November 12, 1908. | 
In the case of the State of Utah (33 ie D., 283, 358), decided Sete: 

.. ber 24 and December 16, 1904, the Sectetany of the Interior held that- 
lands actually selected by the governor prior to the President’s proc- 
' lamation were excepted from the Government reservation and became 
the property of the State, but that a selection of lands made subse- 
quent to the proclamation was ineffective and did not operate to ex-. 
“cept such lands from the reservation established by the proclamation. 
This decision was on the ground that the sole claim of the State to 
lands selected after the proclamation. establishing .the reservation 
to the United States rested upon the application of the governor for 
a survey of the land, whereas the only right intended to be conferred 
_upon the State by the act of August 18, 1894, was simply one of pref- 
erence over other intending claimants to qusaeveved public lands; 
and it was held that no sich right followed the application as would _ 
_ interfere with the power of the United States -to aU PESpHAle these ‘ 

lands to any use that Congress might direct. | 
The decision in the Utah case was followed in 1906 by a alee | 
ruling in the case of the State of Idaho. (35 L. D., 52.) 
- The absolute right of the United States to withdraw lands on 


: public entry and reserve the same for other purposes at any time 


--before the final action required by law, has been frequently recog- 
nized by the Attorney-General. (17 Op. ., 160; 18 Op., 571.) ° 

The principle involved in these decisions is ‘illustrated 3 in the case 
of Campbell v. Jackson (17 L. D. salty wherein it was said that an 
application to enter land which is not subject to entry at the time, 
confers no right. upon the applicant, and where a State applies for 
selection of ieuds granted to it, it must apPeat that such lands are 
subject to selection. | 

The question here scorn seems not malas that raised in the 
State of Washington, where it was held that the State acquired no 
rights in advance of the action of the Department in passing upon 
the selection made by the State. In that case it was said that until 
these matters had been determined the transaction was incomplete and 


no rights had been surrendered either by the State or the United... 
States, and that no vested ‘rights of the State had been destroyed, 


because the right of the State to select other lands than those reserved. 
by the United States remained unimpaired. *(36 L. D., 871.) 
The Supreme Court has announced this general principle i in a case 
where lands were granted to the State of Wisconsin to aid in the con- 
struction of railr oads. The act of Goer proves r the selec. 
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- tion of certain.sections by an agent appointed by the governor, sub- 
_ ject to the approval of the Secretary ofthe Interior, and the right of 

the railroad company to receive a patent to said lands was made to 
depend on certain conditions precedent, respecting construction, proof, 
and action by the Interior Department. The court held that when 
an official act prescribed by law reniains to be done before a tract can 
be distinctly defined and before a patent can issue, the legal and - 
aa titles remain in. the United States. In that case the court 
said: : ec. | — 


The t title conferred by the grant was necessarily an imperfect one, because, — 
. until the lands were identified by the definite location, of the road, it could not — 
be known what specific lands would be embraced in the’sections named. 


— 


* OK ; oe en 2 
For such lands no title could pass to the company not only until the selections 
were made by the agents of the State appointed by the governor but until such 
selections were approved by the Secretary of the Interior. The agent of the . 
State made the selections, and they had been properly authenticated and for- 
warded to the Secretary of the Interior. But that officer never approved them 
... The approval of the Secretary was essential to the efficiency of the 
selections, and to give to the company any title to the lands selected... 
Until the selections were approved there were no selections in fact, only pre- 
liminary proceedings taken for that purpose; and the indemnity lands remained 
unaffected in their title. Until then the lands which might be taken as in- 
demnity were incapable of identification; the proposed selections remained the 
property of the United States. [Wisconsin Railroad Co. v. Price County, 133 — 
U..8., 496, 509, 511, 512.] 


The position taken by the Interior Department i is that the oe & 


tion of the State does not operate to bring its subsequent selection 
within the exception allowed in the President’s proclamation, be- 
cause such an application can not’ be held to be a “legal entry,” a 
“lawful filing,” or a.“ valid settlement.” This view finds some sup- 
port in the general rule announced in the case of Buxton v. Traver 
(180 U. S., 232), wherein it was held that except in.special cases no 

portion of the public domain is open to sale until it has been sur- 


veyed and the approved plat has been returned to the local land : 


olfice. 
The Interior Department i ls charged with the execution of the laws 


pertaining to public lands. The Secretary of the Interior has con-. 
strued the act of 1894, and his decisions respecting the rights of 
- States and individuals under that and similar laws have been uniform 
_ and not contrary to the general principles stated by the courts. 

_. Tt has been held by this office that where the construction of an act 
is doubtful, it is proper to resort, to the construction.which has been 
placed upon it by the Department charged with its execution (22 Op., 
167, and cases there cited), and if such construction is long’ estab- 
lished, continuous and consistent, it will be regarded as conclusive. | 
~ KL Op. 408, 413; 26 Opa 403. ) This is said, to be a eres doctrine | 
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in the Supreme Court. ~ (United States V. Aisha: Railroad, 149, 

—ULS., 621.) I can see no reason for any departure from the rule ~ 
fixed by the decisions referred to. But, independent of this rule, it 
is clear that the decisions are based on a reasonable constr uction of 
the statutes and a correct view of the law. | 7 ae 
I am therefore of the opinion that the State of Takei in the case 


presented has no such preferential right of selection secured by the — —< 


' application’ of the governor under the act: of 1894 as will interfere — 
_. with the right of the United States to include these lands within the 

forest reserve established by the proclamation of the President of | 
_ May 29, 1905, issued prior to the survey and selection of such lands _ 
and acesanaly ‘prior to any ippHceon by the State for specific . 
tracts. — | 
| Very ee, = ie —. Wap names : 
| 3 Assistant to the Attorney-General. — 
Approved: : a : | | 
Grorar W. WickersiaM. 


— The Sucrevary or THE INTERIOR. 
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HOMESTEADS WITHIN RECLAMATION PROJECTS—RECLAMATION - 
, 7 PROOF—CONSTRUCTION CHARGES. . . 


- Circunar. 


| Daparrment. OF THE INTERIOR, 
 Generat LAND ‘Orricr, 
| Washington, D.C., enn iY, 1909. 
Ruewiane AND RECEIVERS, | 


| Unrrep StaTEs Lanp OFFICES. a 

Sirs: Section 5 of the act of June 17, 1902. (39 Stat., 388), oe 
vides that a homestead entryman on lands within. peace projects — 
shall, in addition to complying with the homestead laws, reclaim 
at least one-half of the irrigable area of his entry for agricultural — 


purposes, and that before receiving patent for the lands inc shall pay 


| a charges apportioned against them as provided in section 4 of the — 
act. You are accordingly instructed. thereunder as follows: | 

: Notice of acceptance to issue on pr oof of residence, cultivation, 
émprovement, and reclamation. 

-Homesteaders who have resided on, ane: improved their lands fei | 
the time required by the homestead laws and have reclaimed at least . 
one-half of the irrigable area of their farm units as required by the 
reclamation act, and have submitted proof which has been found — 
satisfactory dherounder by this office, will be excused from further 
residence on their lands and notice will be issued to them reciting. 
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that the conditions of residence, auiewon: improvement, and recla- 
mation have been complied with, and that final certificate and patent 
will issue upon payment of the charges imposed by the public notice 
issued in pursuance of section 4 of the reclamation act. In such 
cases, upon payment. of the charges by the entryman, or in his behalf, 
final ettiseate and patent will issue in due course. | 

2, Homesteads where residence and improvement have been com- 
pleted but reclamation not effected. _ 

Homesteaders who have resided ‘on, cultivated, and steered ists 
lands for the time required by the homestead laws and have sub- 
mitted proof which has been found satisfactory thereunder by this 
office, but. who are unable to furnish proof of reclamation because 
water has not been furnished to the lands or farm units not estab-— 
lished, will be excused from further residence on their lands and will 
be given a notice reciting that. further residence is not required, but. 
that final certificate and patent will not issue until proof of reclama-. 
tion of one-half of the irrigable area of the entry and payment of all . 
_ charges imposed by the public notice aed in pursuance of section 

4. of the reclamation act. | : » 4 
68. Full payment at option of entryman when residence, pie 
. tion, improvement, and reclamation have been completed. | 

“Upon proof of the residence, cultivation, improvement, and recla- 
mation required by the homestead and. reclamation laws, the parties 
in interest may, if so desired, exercise the option of iamiedtataly pay- 
ing all installments of the building charges and the charges for 
operation and maintenance, whereupon final certificate and patent 
will be issued. | | 

4, Notice under paragraph 1. , | 

Notice will be given homesteaders by this office, through you, under. 
section 1 of this circular; that.is, in cases where farm units have 
been established and the requined: residence, cultivation, improve- 
ment, and reclamation have: been established by proof submitted, m 


the following form: _ 3 
4-331. de 
You are hereby advised that the five-year proof of residence, cultivation, 


improvement, and reclamation of one-half of the irrigable area, submitted . 


by you on homestead entry No. .-.__. made ~__-__-.--_______- Reese ee ; 
subject to the act of June 17, 1902 (32 Stat., 888), POY UNG ee ha tee oo 


Section ._..-- cgeictas Township —_._----._ y WOU BO eet ey. eee eae Merid-  — 


ian, has been examined by this office ana. found to be sufficient as_to residence, 
improvement, cultivation, and reclamation, as required by the homestead and 
reclamation laws. Further residence on the land is not required in order to 
obtain patent, and final certificate and patent will issue upon said entry upon 
payment to the receiver of the local. land office of. the nate: fees, and com- 

missions auc: ? 
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5. Form of notice in cases falling within paragraph 2. : 
| Notice will be given by this Omics, through you, to homesteaders 

who have completed the five years’ residence, cultivation, and im- : 
provement, but, because of the fact that water has not been furnished, . 
or farm units established, are unable to furnish proof of the des 
mation of their lands as described in paragraph 2 oe in the 
following forni: 


4-881. 

You are advised that the five- See ‘proof ‘submitted by you on. dembatoad 
entry No. setoo2, Made: mre oeeeone sere ieee tena , Subject to the act of June oe 
-1902 (82 Stat., 388), for the _______-__ Section -___..._, Township __~.--___- : 
Range ype tea ae eee Meee eres Meridian, has been examined in this office and 


found to be. sufficient as to the residence, cultivation, and improvement required,” 
by the ordinary. provisions of the homestead law. Further residence on the 


~ Jand is not required in order to obtain patent, and final certificate and patent. 


will issue upon proof that at least one-half of the irrigable area in the entry, 
as finally adjusted, has been reclaimed, and that all the charges, fees, and com- . 
missions due on account thereof have been. paid to the proper. receiving officer 


of the Government. If this entry does not. conform to a farm unit as estab" ~ 


lished by the Department, notice is hereby expressly given that the : entry. — 
subject to be conformed and its area thereby reduced. ; 
. “Very respectfully, | 
‘Rep DENNETT, 
3 — | Commissioner. 
_ Approved: 
* KR, A. BALLINGER, 
Secretary. 


ed 


REPAY MEN'T—PURCHASE UNDER ACT: OF JUNE 15, 1880-SECTION 2, 
ACT OF MARCH ope 1908. 


| Samoer, M. Quaw. 


The amount paid in makhis sangha under section 2 of the act. of June’ 15, - 
1880, of a tract of land embraced in a second soldiers’ additional entry can-. 
' celed under the ruling, since changed, that-one entry exhausted a soldiers” 
additional. right, whether for the entire right or not, does not constitute 

an excess payment within the meaning of section 2 of the act. of March. 26, 
1908, and repayment thereof can not be: allowed. ae 


First Assistant Secretary Pierce to the Commissioner of the “General. 
(EF. W. GC.) Land Office, September Zh. 1909. (C. BF G.) 


? An appeal has been filed by Samuel M. usm from ne socsions: | 
of your office of June 18 and August 2, 1909, denying his application, 
under section 2 of the act of March 26, 1908 (35 Stat., 48), for repay- 
“ment of excess purchase money alleged to have been paid on cash 
entry made under section 2 of the act of June 15, BHe0 mee Stat., | 
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937), for the NE. } SW. 4, Sec. 22, T. 40 N., R. 2 E., SW. 4 NEL 


Sec. 18, and lot 3, “Bee. 32, T. 42 N.,, R. 38 E. , containing 107 acres, 
“ Warican: Wisconan: , 7 
The facts are that on October 7, 1868, one 2 Ole Oleson made original 
homestead entry for forty acres; January 7,.1875, a soldiers’ addi- 
tional entry for 11.86 acres; and October 9, 1875, a second soldiers’ 
additional entry for 107 acres as above ne ae "This 107 acres was 
sold by Oleson July 20, 1876, to D. L. Quaw, who in turn sold. the _ 
same October 31, 1878, to Samuel. M. and William. H. Quaw. The ~ 
application for repayment is made by Samuel M. Quaw for himself 
and as administrator of the estate of William H. Quaw, deceased. _ 
The second soldiers’ additional entry of Oleson for 107 acres was 


| “canceled March 2, 1883, for illegality, under the construction of the 
. soldiers’ addivonal act then in force, namely, that one entry under _ 


said act exhausts the soldiers’ right. Samuel M. and William H. 
Quaw were allowed to make cash entry for the land under section 2 
of the act of June 15, 1880, supra, and patent issued to them June 7, 


1883. The land.being double. minimum, the transferees Pao: there- @ 23 


for, under said aet, at the rate of $2.50 per acre. | 

Many ‘years after the allowarice of this purchase the Department 
reversed its previous ruling and held that an additional entry for an. 
amount, added to that originally entered aggregating less than one. 
Handed and sixty acres, did not exhaust the right granted under sec- 


—S tions 2306 and 2307 of the Revised Statutes. 


Because of this change it is now urged, in support of the present 
| application, that the additional entry first allowed for the land pur- 
_ chased, was valid and should not have been canceled, and but for the - 
erroneous action in canceling that entry, the purchase would have 
~ been unnecessary ; that as a consequence the payment in support of — 
the purchase was erroneously exacted and constitutes an overcharge 
within the meaning of section 2 of the act of March 26, 1908, as a 2 
| which provides: é 

That in all cases where it shall appear to the entisfaction of the Secretary 
of the Interior that any person has heretofore or shall hereafter make any pay- . 
‘ments to the United States under the public-land laws in excess of the amount 
he was lawfully required to pay under such laws, such excess | Shall be poe 
to such person or to his legal representatives, © : 

It is sufficient to say that the additional ages was eacied =: 
- whether rightly or wrongly can not be found on this record and is 
~ not material to the disposition of the present. application. The sub-- 
| sequent purchase was allowed because of the making of the additional — 
entry, but under the law the purchase was not dependent upon the | 
legality of the entry, the act of 1880 merely providing: | 


’ That persons who have heretofore under any of the homestead laws ‘entered. 
_ lands properly subject to such entry, or persons to whom the right of those hav-. 
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ing so sutened for homesteads, may have been. attempted Pe be transferred by 
bona fide instrument in writing, may entitle themselves ‘to said vames by pay- 
ing the government price therefor.. 2 

- Had the entry been valid or invalid, the purchase might neyarthe: 
less have been made thereunder. The parehase was therefore clearly © 
within this law; and there is no good ground for a claim that the 
payment made on account thereof ‘was In excess of that lawfully: col- - 
lectible for like lands: ae 7 3 i 

It is sought to becloud the issue » by a sfteiedee to certain apne 
mental decisions holding that such purchase rests upon and has its 
inception in the homestead entry which becomes merged into the 
higher and perfected title, but this affects only the question as to the 
_ right to make further additional entry, 2 matter not involved 1 in the 

present appeal. - ie 
~ Upon careful consideration. of the case it 1s is. opinion ue the | 

Department. that claimant is not entitled to repayment of the moneys, _ 
the consideration of the purchase under the act of 1880, under and on — 
account of which the patent of the United States issued on this land. 
| ‘Your office decision 3 is therefore afiirmed. | : : 


a 


ADDITIONAL HOMESTEAD ENTRY WITHIN RECLAMATION WITH- ' 
DRAWAL. ot 


Henry W. WILLIAMSON. 


- The fact that lands are within a reclamation withdrawal does not prevent — 
additional entry thereof under section 2 of the act of April 28, 1904, where 
farm units have not been established and where the first original entry, — 
to which the additional entry must be contiguous, was made subject to the 
restictions and conditions of the reclamation act, the combined original and 
additional entry, however, being eupleet to adjustment to a farm ‘unit 
when established. 


| Ferst Assistant Secretary Pierce to. she Comméssioner of the General 


(F.W.C.) Land Office, September 2?, 1909. eee ea = es ke 


‘An appeal has been filed by Henry W. Williamson from the de- | 
cision of your office of July 16, 1909, cancelling his homestead entry 
for the NE. 4'NE. 4,. and Tots 3 aad 4, Sec. 20, and lot 1, Sec. 21, 
T.1S., RB. 2 ) E. ~Catiing 105.80 acres, Phoenix, Arizona, laud dis- 
trict, as additional to his original homestead entry made May 3, 1906, 
~ for the NE. + SW. i, Sec. 21, same township and range. You cari- 

celled said additional homiestond entry for the reason that— 
the act of April 28, 1904 (33 Stat., 527 ), authorizing the making of additional a 
homesteads, does not apply. to lands included within a reclamation withdrawal, - 

and, inasmuch as the lands included in said entry are subject to second form 


- withdrawal under the act. of June 17, 1902 (32 Stat., 388), the allowance of 
said additional entry was error, and the same is hereby eancelled. 
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In this case the first or original homestead entry was made sub- 
" ject to the restrictions and conditions of the reclamation act, and any . 
homestead entry additional thereto would likewise be subject to the 
game restrictions and conditions. Had: the original homestead entry 
been made before the land was placed within a reclamation project, 
a different condition would then have been presented, because such 
entry would not be subject to the restrictions and conditions pre- 


-geribed in the reclamation act the same as had such original entry 


been made for lands without the project. (See Instructions, 38 L. D., 

58.) Further, had farm units been established within the eo e 
prior to the filing of the application for the additional entry, the same 
should also. have been denied, for the original entry as made must 
be adjusted to a farm unit, and no entry could be allowed after the 
establishment of the farm units, except for one farm unit. To allow . 
the present additional entry. to stand does not, prejudice the rights 
of the government in carrying out the reclamation act, for both — 
- entries are liable to the same adjustment as had the entire tract 
been included in the first entry. On the other hand, should the’ 


scheme for any reason fail, the entryman will be protected in his - 


full rights. In ex parte Archie M. Willis, decided July 30, 1909, 


- . not reported, it was said that: “It was held in the ineiructions of | 


June 16, 1909 (38 L, D., 58), that additional homestead entries can 
not be allowed within reclamation projects.” With respect thereto 
it is sufficient to say that. the language above quoted was not neces- 
sary to the decision reached in that case and was, in its broadest 
application, a misconstruction of the instructions cited. * & 

In accordance with the view herein expressed, your decision. must 
be and is accordingly hereby reversed, and you will reinstate Wil- 
liamson’s additional homestead entry. | 


SOLDIERS ADDITIONAL RIGHT—ASSIGNMENT BY HEIRS. 


Wiiuram DD. KILParRice. 


‘The séidiene’ additional right of a deceased soldier is subject: to ee re 
-ag part of his personal estate, and assignment thereof should be made by 
_ his executor, administrator, or devisee; but in case he dies intestate an 
- assignment by his heirs will be piconnized by the land- department where — 
- it is shown by certificate of the proper probate court that there has been 

no administration of his estate and also. by like certificate or other satis- 
factory evidence that the heirs making the assignment are the sole heirs | 

of the soldier. ; . . 


ay Pirst Assistant Seoretary Pierce to ne Eee of the General 


(F.W.C.) | Land Office, September 27, 1909. - (0. W. I.) 


William D. Kilpatrick, assignee. of. the heirs of J ames C., Miller, | 
deceased, has appealed from. your office decision of cE 24, 
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1909, holding for rejection ‘his DE Oe, to a under Perce 
9306 and 2307, Revised Statutes, the S. 4 NE. 4, Sec. 4, T. 3 N., R. 
18 E., Choctaw Meridian, J aelson, Mice. as assignee of ‘the | 


heirs of James C. Miller, who pocronied the requisite military serv- — 
ice, and also made homestead entry No. 2097, Ionia, Michigan, ae _ 


20, 1866, for the E. 4. SW. 4, Sec. 36, T. 19 N., R. 17 W. | | 
| The assigninent a executed by Lillian. Belle Keeler and Ghatieg 
H. Keeler, her husband, and Emma Bunker, as the sole heirs of said 7 
Miller. | 
‘The assignment states that Millér died intestate, in ‘thet city a 
Indianapolis, State of Indiana, on or about the summer of 1871; that | 


no. administration had ever bécii had upon his estate, and it was not - : 


~ to the best interest of the heirs at law that an administration be now 
had; that his widow remarried November 2, 1873, and all the heirs 
are above. twenty- -one years of age; that the only heirs are his two | 
daughters, viz., Emma Bunker and Lillian Belle Keeler. _ | 
Your office, by its decision of December 26, 1908, required satisfac- 


tes tory evidence of the date of the death of the soldier; his legal resi-. - 
- dence by county and state at the time of his death; record evidence of | 


the court of the.county where he had his last domicile that there had 
been no administration, also a finding by the judge of such court that 
the parties claiming as heirs were all the heirs, and that they were 
legally entitled to make the sale of the right. — | 
In accordance with your requir ements,. the applicant filed al certifi 
~ cate reading as follows : | | | 
. State of Indiana, County | ee | 7 
I, Leonard M. Quill, Clerk of Court of Probate- in. and for the Sous and 
State aforesaid, do hereby certify that the records of this office do not show 
at eas estate of James C. Miller was ever administered upon. 
(Signed) _ Leonard. M. Quill. 
7 eek the name er the county is left blank, the seal attached 
shows that Quill; is the Clerk of the Probate Coup of Marion County, 
| Indiana. 
In your decision of February 24, 1909, you required also. a, ending of 


the judge of that court that the parties claiming as heirs are all the 


heirs, and that they are legally entitled to make the sale of the right. 
It' is well established that upon the death of a soldier entitled to 


an additional right without exercise thereof, the right vests in his 


estate, subject to be~ divested, ‘through exercise, by his unmarried 
~ widow or minor orphan ohildpen: In the event of their failure to so 
exercise the right, it may be assigned by the personal representative 
of the deceased soldier. The question therefore arises: Who is such 
personal representative, and woe evidence will the land department | 
require of that fact? | 

In the case of Williford Jenkins, 29: L. D.., 510, the executor of the : 
deceased soldier’s estate is recognized to bé Kis personal representative. 
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In the case of Julia A. Lawrence, 29 L. D.,-658, it was held that a_ 
duplicate certificate of right should be isstied to the personal repre- 
sentative of a deceased soldier, without ene. finding who such 
personal representative was. 

In the case of Allen Laughlin, 31 L. D., 256, the Department de- 
clined to recognize an assignment madé by all the adult heirs of the 
deceased entryman, but held that such assignment could be legally 
made only by her personal representative. This decision, however, 
-was modified in the unreported case of Robert E. Sloan, assignee of 
the heirs of Alvin O. McCreery; decided June 30, 1902, wherein an 
assignment executed by all the heirs of the deceased soldier, ‘accom-. - 
panied by a certificate of the proper Probate Court that no adminis- 
tration of the deceased soldier’s estate had been had, and that the | 


- aelenors were all his heirs, was held sufficient. 


~- In the case of David Werner, 32 L. D., 295, an seamen of adds. 
- tional” ‘right by all the heirs was sastained as against the subsequent. 
assigiitiient of the right made by an administrator of the soldier’s 
estate’ ‘appointed afien the assignment by the heirs. In this case the. 


assighinent by the heirs had been corroborated by a certificate by the 


proper Probate Court, to the effect that no administration had been 
had on the soldier’s estate, and that the assignors were the sole heirs 
of the deceased soldier, 

In the case of Edgar A. Coffin, 38 L. D., 245, it: was held bast 
where, under the laws of Arkansas, there existed a proper procedure 


- for ascertaining the heirs of the decedent and the disposition of the 


assets of such decedent by his heirs without a technical administra- 
tion, an assignment by the sole heirs was invalid, in the absence of | 
a showing of conditions dispensing with the ordinary procedure 
through administration of the estate under the laws of Arkansas. _ 
_ In the case of John C. Mullery e¢ al., 34 L. D., 333, an assignment 
by the heirs of the deceased soldier, agconioaniod. by prcbate evidence 
that his personal representative had waived his right to sell, and had 
_ obtained the approval by proper order of the court of the sale macle 
by the heirs, was sustained. — : ? 

An assignment by the devisee under the will of the deceased soldier 
was held to be valid in the case of Fidelo C. Sharp, 35 L. D., 164. 

From the above cases it is apparent that the soldier’s additional 
right is a part of the personal estate of the deceased soldier, and 
_ subject to distribution as such. Therefore it is perferable chat. the. 
assignment should be. made by either his executor, administrator or: - 
devisee. However, where the soldier dies intestate, and there has . 
been no administration of his estate, the Department will recognize 
an assignment by all the heirs of the deceased soldier, but the fact 
_. that there has been no administration. of his estate should first be 
_ shown by certificate of the proper Probate Court. Such finding 
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may also aponerly be accompanied by a finding of the Picbate Court. 
to the effect that the assignors are the sole heirs of the deceased 
soldier. Such a finding, however, is merely a matter of evidence, 
and is not absolutely indispensable. . Proof of that fact could alee, | 
be made by the affidavits of disinterested parties having Imowledge - 
of the facts. 
- In the present. case, “it wil be noted that ihe record fails to show 
affirmatively that Miller was a resident of the city of Indianapolis 
at the time of his death. It simply alleges that he died in that city, 
without disclosing the place of his residence. The certificate of the 
Clerk of the Probate Court is therefore valueless, as it fails to show — 
whether Miller was a resident of that county or not. | 

Your decision is therefore affirmed, but the appellant. should be. 
allowed a reasonable time within which to comey: with the: eek | 
ments as above outlined. ee : 


oe 
: ed 


_.MOBILE AND GIRARD GR ANT—HOMESTEAD CLAIM—ACT oF MARCH 
. 4, 190% - 8 


od OHN B. J. ACKSON.. 


Where the patent issued. upon a a homestead aeiiy for iihaa. within the limits 

of the grant in aid. of the Mobile and Girard railroad was declared invalid 
_ by the courts, on the ground that the lands had passed to the railroad com- 

_ pany under its grant, and the holder of the homestead title thereupon pur- 

chased the railroad title, a subsequent sale of the land by him conveyed 

every muniment of title he then possessed, but is not of itself evidence 

that he thereby intended also to dispose of his right to indemnity under 

the act of March 4, 1907, for loss of the homestead title, in the absence 
- of positive proof that such was the intention. 

The right to select lands under the act of March 4, 1907, as indemnity for loss | 
of the homestead title, was intended for the benefit of the person who 
lost. that title, whether the entryman himself or his transferee, and not 
for the. benefit of a purchaser of an erteP ea aed title. . —-.. o 


First Assistant Secretary Pierce to the Commissioner of re General 


a - (F. W.C.) | Land Office, September 29, 1909. (E. F. (~B.) 


| naib 


By letter of. August 6, 1909, you transmitted, in response to the | 
order of the Department of May 5, 1909, granted upon petition for 
_ certiorari, the appeal of John B. Jackson, complaining of the deci- 
‘sion of your office of October 2, 1908, rejecting ‘his application to: 
select lands under the act of March 4, 1907 (34 Stat., 1408), in lieu» 
of the W. 4 NW. 4, Sec. 27, T. 11 N., R. 20 E., St. Stephens Merid- 
lan, Alabama, embraced in. hie homestead entry patented December. 
4, 1901, the title to which has. failed. 
‘This application is made under the following Pt ovision. of said : 


or where any fomesienal entry has been made on Jands granted by He Congress 
of the United States to the State of Alabama to aid in the construction of the _ 
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Mobile and Girard Railroad or the Tennessee and Coosa Railroad, which said 
lands lie opposite to and. coterminous with those portions of either of said 
roads which were constructed prior to the passage of the forfeiture act of 
September twenty-ninth, eighteen hundred and ninety (Twenty-sixth Statutes, 
page four hundred and. ninety-six), the title to which is asserted and claimed 
by the vendee or successor in interest. of either of said railroad companies, 
such homesteader is hereby accorded the privilege of transferring his claim - 
thus initiated under the homestead laws to any other nonmineral ‘unappro- | 
priated public. land subject. to homestead entry, with full credit for the period 
of residence and for the ‘improvements made-upon his said homestead entry 
prior to.-the order of its cancellation, or. prior to the passage of this act: 
| Provided, That he has not forfeited or voluntarily abandoned his homestead 
claim and that his application for transfer is presented within one: year from 
the date of the passage of this act. 


The act has been construed by the Department in the regulations 
of April 11, 1907 (85 L. D., 502), as bringing within its: operation 
homestead entries. upon which patents have issiied, ‘as well as home- 
: stead entries 2m flere. 

-.. To an intelligent understanding of the conditions that prompted | 
be the passage of the act and the purpose of its provisions, it is necessary 
to state that the grants therein referred to came within the provi- - 
sions of the act of September 29, 1890 (26 Stat., 496), forfeiting 


lands not opposite to and coterminous with coniploted portions of 


the said road at the date of said act. The eighth section of the act 
provided: that the Mobile and Girard Railroad Company shall be 
entitled to the quantity of land earned by the construction of its 
road from Girard: to Troy, a distance of 84 miles, and that the — 
Secretary of the Interior in making settlement and certifying to or 


for the benefit of said company the land earned thereby shall include. — 


therein all the lands sold, conveyed, or otherwise disposed of by said 
company, not to exceed the total amount earned as aforesaid. _ | 
_ All the available land within the limits of said’ grant, amounting — 
to 504,167.11 acres, had been certified to the State. and sold by the 
railroad company. As the company had only constructed a sufficient 
mileage to entitle it to 302,233. 79 acres, and as the act authorized: — 
the Secretary of the Interior in making settlement to include lands — 
- sold and conveyed by the company, the adjustment was made without 
special reference to the location of the lands, so that some of the 
200,000 and odd acres of unearned: lands, inelnding the land in ques- 
tion, lie opposite to and coterminous with that portion of the road. 
which had been constructed prior to.the date of the forfeiture act. 
~The Department restored those lands to entry and Jackson made 
homestead entry of the W. 4 NW. £ of said section 2, upon which 
a patent was issued Decariber 4, 1901. | 

Thereafter, the Van Kirk Tand and Construction Company, ear 
ing title under purchase from the railroad company, brought suit — 
in the circuit court of Pike events ee pepe J pen hold- 


DECISIONS RELATING TO THE PUBLIC LANDS. ——_.29 


- ing under the homestead patent, to recover possession of said. land. 
Judgment was rendered in favor of the company March 28, 1902. 
The land recovered in that suit was afterwards levied upon as the _ 

_ property of the Van Kirk Land and Construction. Company and 

| George F. Moore purchased the same at a sheriff’s sale. : 
August 2, 1902, Moore conveyed the land to Jackson by deed con-. 

taining a eee warranty against the acts of the grantor, the Van 


_ Kirk Company (railroad company’s vendveys. or any railroad: com- a 


pany, the consideration being $120. | 
~- October 24, 1908, Jackson conveyed the land to J. Bandclph Brown | 
by warranty: deed fora nominal consideration of $1. 00, but sunice 3 
to a mortgage to secure a loan of $1200. 
The title to said land was recovered under a saline of the SGupeets | 

- Court of Alabama in the case of Van Kirk Land and Construction 
_ Co. v. Grier (132 Ala., 348), that the title to lands included within | 
the grant of the act of Congress of June 3, 1856, to aid in the con- 
_ st¥uction of the Mobile and Girard Railroad which were opposite to 
and coterminous with that portion of the road constructed and in — 
operation at. the date of the forfeiture act of September 29, 1890, 
remained in the original grantee under said act or his vendee, and 
could not be divested by the act of the land department leaving it: 
out: of the allotment made by said department, although the grantee 
or his vendee had notice of such proceedings and took no.appeal from 
his allotment, nor can the court be concluded by the land depart- 
ment’s construction of said act. | 

Because of the failure of the homestead title to lands similarly sit-: 
uated, the act of February 24, 1905 (33 Stat., 813), was passed which, | 
by the act of March. 4, 1907, was amended by adding the: ptovision 
above quoted. 
| This controversy grows ont of your sonsenatnon of the following 

: paragraph of the regulations of April 11, 1907 (85 L. D., 502), for 
carrying into effect the provisions of said act: 

Where any such homestead .has passed to patent or to final entry and: cer- 
_tificate, or to the submission of final proof entitling the claimant to final entry 


and. certificate, and the homesteader has since died or sold. or transferred and 
assigned his rights under such entry, the heirs. of such deceased homesteader 


. or his vendees, successors in interest, or assigns will. be entitled to all the benefits .- 


of this act, the evident purpose thereof being to place the homesteader and 
- those claiming under or through him in the same position as though his entry | 


; when originally made had been of public lands of the United States to which no | _ 


. adverse claim had been asserted. under either of the railroad grants oe men- 

tioned. | 

= Pursuant to such: regulations J oe filed an ppeieiaen: to be 
allowed to select lands in lieu of the lands patented to him upon his 

homestead entry, the title to which had been recovered of him by the — 

vendee of the railroad company. - While that application was pend- 
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| ing J. Randolph Brown filed a similar ‘application ea that he : 
is entitled to make lieu selection under said act as the PEBTOnee of | 
Jackson... | | 


A rule was then served upon Jackson. to show cause » why his spol Sait 


7 cation should not. be. rejected and the application of Brown approved, 
and upon the coming in of Jackson’s answer, his application. was 
rejected and the application of Brown was approved upon the ground 
that— | | 
when Jackson purchased the title or claim. of George F’. Moore, the = under 
the Mobile and Girard railroad grant and the claim under the homestead. entry 
- merged in him, and it cannot now be presumed, after a lapse of several years, — 
that the general warranty deed from Jackson to Brown did not convey both 
titles in the absence of a reservation of the homestead claim in said conveyance. 
The error in that ruling is the misapplication of the doctrine of 
-inerger of estates to the title acquired by Jackson under his deed — 
- from Moore. Two estates did not meet in. Jackson. by that deed for 
the reason that whatever estate he might have acquired under his | 
‘patent from the United States was completely extinguished by the _ 
| Judgment in the ejectment proceedings declaring the title to the land 
to be in the vendee of the railroad company eeaer its grant. It was 


not an existing estate at the date of Jackson’s purchase of the legal : 


title acquired from the railroad company, and although the United © 
States was the common source of title, Jackson and the railroad com- _ 
pany were not holding under the same right but were claiming 
_ adversely to each other under a different claim of right. There’ is 
‘no room for the application of the doctrine of merger of estates “. 
- that transaction. 

_Furthermore, no presumption arises, Paria hors lapse of time or 
from the general warranty in the deed from Jackson to Brown, that 
he intended to convey any right other than the title to the land. The 


presumption is to the contrary. The right given by the act of March . 2 


4, 1907, was intended as compensation for the loss of title, not as a — 
muniment of title. At the time of the transaction between Jackson 
and Brown, the patent issued upon Jackson’s homestead had been. 
declared invalid, the title of the United States having previously | 
passed to the railroad company under its -grant. That transaction 


—* occurred more than three years prior to the act of March 4, 1907, and 


it does not appear that the granting of such rights was ther contem- 


plated. It is inconceivable how. any presumption | can arise of an: | 


intention to convey a right that may be acquired in the future, not 
as a muniment of the title but as compensation for a personal loss, 
‘in the absence of some evidence that the acquisition of such right was 

then contemplated and that. it was to be conveyed by the decd fora 
| ‘consideration. 1 in addition to the price of the land, The warranty of 
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a J ions was a warranty: of ue title to the land and: was. rok nionded - 


as a recognition of any right of compensation to the homesteader for — 
the loss of his title as given by the act of March 4, 1907. | 


‘You also erred in construing the paragraph of the regulations tra | 


above quoted as giving to the transferee of the homesteader the benefit: 


of the act. of March 4, 1907, irrespective of the time or character of — 
his purchase. That paragraph was intended to tmply that the benefit — 
of the act was to be enjoyed by the person holding whatever title the 


homesteader had acquired under his entry.at the. time of the recovery — 
of title by. the railroad company or its:-vendee, whether such person 
be the entryman or his transferee. In other words, it was intended 
for the relief of the person who lost the title of the homesteader and 
not transferees who purchased an aiter-acquired title. | 

-_ In the contract of sale Jackson could have agreed to assign to the 
_ purchaser, for the consideration paid, any assignable right that 


might thereafter be acquired from the United States as indemnity eos 


for the loss of title to the homestead entry, but it would require posi- | 
tive proof to establish the fact of such purchase, especially in view 


-- of the fact’that at the time of the purchase Congress h had not provided 


for the granting of such rights. 

The deed from Jackson to Brown conveyed every muniment of 
title to the land that he possessed, but it.is not evidence in itself of 
the sale of any other right that was not a muniment of or essential to 
that title: Nor does any presumption arise from the general war- 
ranty in the deed that it was intended to convey any right other than 
the title to the land. That must be established by other proof. | 

The only act relied upon.as evidence of the conveyance of the right’ 
to indemnity for the loss-of the homestead title was the delivery of 
the homestead papers at the time of the execution of the-deed to the 
Jand, but that falls far short of proving that J acksou intended by. — 
: sich act to sell and transfer to Brown a right not then in existence. 
. It is not intended by this decision to preclude Brown or his trans- | 
_ ferees from showing by satisfactory proof that the contract for the — 
purchase of the land. and the consideration paid therefor was. in- 


tended to convey any after- acquired right. growling out of ‘the home- : 


stead entry, provided he tenders such proof within a reasonable time 


_ ~ after notice of this decision. 


Your decision is reversed, and you will a udicate the case sander 7 
the construction herein given “0 the act of es 4, 1907, and the | 
~ regulations of seas a, ig | 
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‘MOBILE AND GIRARD GRANT—HOMESTEAD CLAIM—ACT OF MARCH 4, 
| + 1907. | 


| Guorcs Guinan: 7 


Where the patent issued upon a homestead entry for lands within the limits 
of the grant in aid of the Mobile and Girard railroad, is declared invalid 

by the courts, on the ground that the lands. bad passed to the railroad 
company under its grant, ‘and the person holding the homestead title there- 
“after acquires the railroad title, he is not required, as a condition to the 
right to select indemnity under the act of March 4, 1907; for loss of the 
homestead title, to relinquish or reconvey to the United. States the title 
derived through the railroad company. — 

Where the homestead patent fails as to part of the land only, the person » Hola: 
ing thereunder may select an equal quantity of land to compensate. for 
the loss of that part, without being required to surrender to the United 
States the title to the remaining portion. | 


| First Restos Seca eee to the Cpe a the Cad | 
(KL W. C.) Land Office, September 29, 1909. 7 (i. B. B.) 


Pursuant to the erdee of the Department of June 17, 1909, you ; 
transmitted the record in the matter of the application | of George 
Grantham to relinquish the NW. + SW. 4, Sec. 15, T. 11 N., R. 20 E., 
| Montgomery, Alabama, and to be. allowed to palect an equal quantity 
_ of land in heu thereof, under the provisions of the act of March 4, 
1907 (84 Stat., 1408). 
| A gare roads entry of the W. 4 1 SW. 4 1, Sec. 15, T. 11 N., R. 30 © 

pei Stephens Meridian, Mons ee Alabama, which - was pat- 
oat November 28, 1900. The land embraced in said entry is within 


the limits of the grant to the State of Alabama, to aid in the construc- _ ; 


tion of the Mobile and Girard railroad, and is opposite to and co- 
terminous with that portion of the road which had been constructed. 
and was in operation prior to the forfeiture act of September 29, 
1890 (26 Stat., 496). It is also a part of the lands restored to entry 
by the Department under its adjustment of said grant. 
Thereafter the Van Kirk Land and Construction Company, as- 
serting title under its purchase from the railroad company, brought 
suit in the circuit court of Pike County, Alabama, against Grantham, 
holding under the homestead patent, to recover possession of the 
NW. 4 SW.. 4 of:said section. Judgment was rendered in favor of 
the eotupany March 28, 1902, following the ruling of the Supreme | 
- Court of Alabama in the case of Van Kirk Land and Construction 
Company v. Grier (132 Ala. , 848). See also John B. J ackson, de- 
cided this day (38 L. D., 987). | 
-. The land recovered in that suit, to-wit, the NW. 4 . SW. t 4 of said 
- section, was afterwards levied upon as the property of the Van Kirk. 
Land and Construction Company and George F. Moore ee 


i 


DECISIONS RELATING TO THE PUBLIC LANDS. 248 


hes same at a ‘sheriffs sale. Gentian ssrcnneea the lend from 
Moore Augyst 18, e and on the same day executed a mortgage _ 
upon the said NW. 4 1 SW. 4, in favor of Moore to secure the pay- 
ment.of $50 purchase money. October 1, 1906, he executed a second 


mortgage to T. K. Brantley & Sons, covering the W. 3 SW. 4 of said 
section. | 


‘February 12, 1908, H. Spalding and Sons, as ailarneys for George 
Grantham, fled in your office a relinquishmént to the United States . 
of all his right, title, claim, and interest in and to the NW. + SW. 4 
of said section 15, so far as the same was obtained under the patent 
issued upon his homed entry, expressly retaining the title ob- 
tained by him through purchase from the vendee of the Mobile and 
Girard Railroad Company. The relinquishment was executed Feb- _ 
 ruary 1, 1908, by George Grantham and his wife, Lizzie Grantham, 

_ before he jade of the probate court of Pike County, Alabama,. | 
- Said relinquishment was filed in conformity with the regulations — 
of your office as a basis for the allowance of his right to make selec- 
tion of other lands in lieu thereof under the act of March 4, 1907. 
He filed in support of it a corroborated affidavit, stating that he had | 


~- not sold, contracted to sell, or encumbered the title which he ac- 


_ quired under said patent nor are there any judgments or liens that 
would affect his right as patentee, but that since purchasing said 40 
acres of land from the vendee of the railroad company, he ‘had exe- 


- euted a mortgage for the purchase money, conveying thereby only 


the rights acquired under such deed from said vendee and had exe- 
cuted another mortgage to T. K. Brantley & Sons, conveying only 
his right as a purchaser from the vendee of the railroad company; - 


that prior to said purchase, August 18, 1902, he had not sold or en- - | 


cumbered the title to said land or en any contract of sale. He 
appended a certificate from the probate judge of Pike County, dated 
_ February 1, 1908; that there are no unsatisfied debts or encumbrances _ 
of record ‘ ‘ emanating ” from. George Grantham affecting the title | 
to said NW. 4 SW. 4, section 15, executed prior to his purcliase from 
the vendee of the railroad company. 

| He also submitted a certified copy of the judgment. ae the: circuit 
- court of Pike County, Alabama, in the suit of the Van. Kirk Land. 
and Construction Company against George Grantham, dated March 


98, 1902, adjudging the right. to the NW. 4 SW. 4, said section 15, to. 


be in the plaintiff; also certificate from the proper authorities that 
there are no other proceedings pending or judgments in said court © 
~ affecting the title to said land and that the taxes have been paid. — 
The papers submitted were held to be defective in some. unimpor- 
tant particulars, but chiefly for the reason fhat the relinquishment 
covers only a portion of the entry, and that if Grantham is the owner 
of the remaining portion of the tract covered by his homestead patent, 
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to-wit, the SW. 4 SW. 4, he must file a « supplementary election to- 
relnoaich as to said tract, accompanied by the required proof, or his: 
_vendee or transferee must join with him an a proper election under 
sald act, relinquishing said SW. } SW. 4, or they may file a joint 
election to retain the W. 4 SW. 4, the entire tract covered by said 
entry.” 


quirements of your office and, in the event of his failure to do $0, it 
was stated his relinquishment would be rejected. . 
In response thereto Messrs. Spalding and Sons, as ‘attorneys for 
Grantham, stated in substance that their client was only ejected from 
the NW. 4 SW. 4 and no suit was brought against him as to the 
SW. 4 SW. 4 +, and there is‘no reason why he should relinquish that 
tract to the Government, nor is he willing, even if he would be allowed 
_ to do so under the provisions of said act; that he is the person who 
lost by failure of the homestead title and having purchased the out-_ 
- standing title he is the only person interested in relinquishing; that — 
. the mortgages to Moore and to Brantley & Sons were based upon 
- the title acquired from the vendee of the railroad company, ‘aud there 
is no reason why those parties should be consulted 1 in the matter on 
the relinquishment. | 
‘Your office by letter of and 16, 1908, held that the peo sub-— 
_ mitted not being sufficient to entitle Grantham to the benefits of the 
act of March 4, 1907, his application to relinquish the portion of the 
tract recovered of him by the vendee of the railroad company, with 
a view to the allowance of his right to select other land, was rejected. _ 
‘The filing of a relinquishment to the United States of the tract 
entered, and of proofg.showing that the land relinquished has not 
been sold, contracted to be sold, or encumbered and that it is free 
from liability for taxes, pending suits, judgment liens, or other en- 
cumbrances, required by the regulations of April 11, 1907 (35 LL. D.,-- 
502), are material and necessary for the protection of the United | 
‘States only in cases where it is necessary that the United States shall — 
be reinvested with the title to the land entered for the purpose of 
carrying out some provision of the act—as when the homesteader de- 


Appellant was given sixty days in which to pany with the re 


sires to retain the tract entered and the holder of the title acquired — " 


under the railroad grant shall for that purpose relinquish or recon-_ 


vey tothe United States the title to such land and accept in considera- 


tion therefor the right to select an equal quantity of unappropriated 
public lands in lieu thereof. In such cases, the homesteader or his | 

-vendee holds the title acquired upon the homestead entry. But where, | 
asin this case, the title of the United States acquired under the hom 
- stead entry has failed in a suit brought by the vendee of the railroad 
company holding under a prior title from the United States, and the 
nome eee or his vendee has acquired the title of the railroad com- zi 
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- _ pany and the right to select other lands as compensation. for the loss 


_of his homestead title, he should. not be required to make any re- 
- linquishment or reconveyance of the Jand to the United States, as it 
‘was not contemplated in such cases that the United States should . 
again be invested with the title, and hence there can be no object in _ 
satisfying it that the land had not been encumbered. No confirma- 


.. tion or other title was‘given by the United States in such transactions, 


but compensation for the loss of title. Hence, no relinguishment | 
should. be required, except of all claim of right against the United 
States on account of loss of title.. | 
_ Nor is there any valid objection to the allowance of an application | 
by Grantham to select under the act of March 4, 1907, an equal quan- 
tity of land to compensate for the loss sustained by his failure of 
title to the NW. + SW. 4 of said section without being required to re- 
: linquish the ,remaining Siontion of the land. He has not been dis- 

turbed in ‘his possession of the SW. 1 SW. 4, and may not be. There 


_ is no reason why he should nent it in order to obtain compensa- 


tion for that portion of the tract as to which his title has failed. : 
_ There are only two important facts that need be established in 
_ order to entitle the applicant to the benefits of the act, in all cases — 
where the homesteader or ‘his vendee. has acquired title fr om the rail- | 
road company in such manner as to entitle him: to make selection of 
lands as compensation for the homestead title that has failed: 
First. That the title acquired under the homestead patent has 
failed and been extinguished by the judgment in favor of the rail- 


road company or its vendee holding under a prior and superior title. . 


Second. That the applicant was the owner under the homestead 
patent at the date of the failure of such title, and that he has not 
since transferred his right to indemnity under the act of March 4, 


1907. 


Your eee is esvonsed and you ‘will act upon the peace a 
| Grantham i in accor eanee with the views yopoune herein. - 


ee 


COAL LAND—SURFACE RIGHTS—ELECTION BY STATE—ACT 0 MARCH - 
. 3, 1909... 


Srate or Uran. 


The term “ person is as employed in the act of March 8, 1909, includes a State; — 
and where lands embraced ina State selection are subsequently classified 
as coal, the State is entitled to the right of election ‘provided by that act. 


First Assistant Secretary Pierce to the Commissioner of the General 


- (F.W.C.) — Land Office, September 29, 1909. AS. W. W.) 


_ The Department has considered your office letter of. September 29, 
1909, submitting for approval, with a reservation to the United % 
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States as provided by the act of March 3, 1909 (35 Stat., 844), 
Clear List No. 10 of selections by the State of Utah, under its grant 
for public buildings, embracing 160 acres in the Salt Lake City land 
district. | 

It appears from your said letter that the tracts described in the 
list were selected by the State June 20, 1904; that they were with- 
drawn under the coal land laws October 15, 1906; and on February 
2, 1909,. were classified as coal lands at $15.00 per acre. It further 
appears that the State has filed its election, through its Board of 
Land Commissioners, to accept title to the lands exclusive of the coal 
_ deposits contained therein, in accordance with the provisions of the 
aforesaid act of March 8, 1909, and your office recommends that the 
list be approved— __ 
subject to any valid interfering rights “aistng at the date of selection and 
reserving to the United States all coal in the lands so selected, and to it, or 
to persons authorized by it, the right to prospect for, mine, and remove coal 
from the same upon compliance with the’ conditions of, and subject to, the 
. limitations of ‘the act of Congress above cited. | 
It appears that the State Board of Land. Gombuiceioners of Utah 
_was created by the act of the State Legislature (See section 2325, 
Revised Statutes of Utah 1898) and that said board has— _ 
the direction, management, and control of: all lands heretofore or which may 
hereafter be granted to this State by the government, or otherwise, for any 
purpose whatever, except lands used and set: apart for public purposes or occu- 
pied -by public buildings, and shall have the power to sell or lease the same ‘for 
the-best interests of the State and in accordance with the provisions of this . 
chapter and constitution of the State. nt 


The act. of March 3, 1909, supra, provides: 


That any person who has in good faith located, selected or éntored under the 
nonmineral land laws of the United States any lands. which subsequently are 
classified, claimed, or reported as being valuable for coal, may, if he shall 
$9 elect, and upon making satisfactory proof of compliance with the laws under 
which such lands are claimed, receive a patent therefor, which shall contain a 
reservation. to the United States of all coal in said lands, and the right to 
prospect for, mine, and remove the same. | . 


While a State is not included in the ordinary definition of the did 
“ person,” the Department is satisfied that as employed in this act the 
term does include a State. The Supreme Court, in construing the act 
of March 3, 1887. (24 Stat., 556) 7 wince names as beneficiaries “ citi- 
zens of the United States,” or “persons who have declared their 
intentions to become such citizens,” held that— 

Obviously in a remedial ‘statute like this the term “citizens * is to be con- 
sidered as including’ state corporations unless there be something beyond the 


_mere use of the word to indicate an intent.on the part of Congress to exclude. 
them. iis Vs Tacoma Pang: Co., (196 U.S. — a ; ~ 
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- Not eae 1s ee nothing: in this act, wid is manifestly a reedial : 
statute, beyond the use of the word é person” to indicate that. Con- 
- gress intended to limit the pe of the act to natural pons 
but, on the contrary, by including “ selections ” as well as “ entries ” 
ad “locations,” it i apparent that the act was not intended to be 
limited to “ persons” as. distinguished from a State or any other 
- corporation. ‘The. term “selection,” as used in the land department, | 
~ generally represents the filing or Pealaae of a-claim by a State 
or a railroad company | and is seldom used te indicate the claim of an 
_ individual, which is usually known as an “entry ” or a : location,” 
_ as the case may be. - 


_ In view of the foregoing, and inasmuch as it appears from the ~ 
statute of the State of Utah above cited, that the Board of Land. 


Commissioners has the direction, ae AeCaenl and control of the © 
lands granted to the State by the government, and as said board has ~ 

elected to accept patents for the surface rights of these lands, the list 
of selections has been approved, subject to the reservation contained 
in the act, and the same is returned herewith. : 


el 


; SCHOOL LANDS—SURVEX—NATIONAL FOREST—JURISDICTION or LAND 
DEPARTMENT. . 


STATE OF Mowrawa., 


The srant of seeitene 16 and 36 made to the State of Montana be the act of Feb- 
ruary 22, 1889, for school purposes, ‘is a grant in presenti, but the right of 
_ the State thereunder. does not attach to any particular tract of Jand until 

' identified by survey; and where ‘prior to such identification any section 
16 or. 36 is embraced in a national forest, the right of the State to that 
specific tract does not attach so long as the reservation ee but the - 
State is entitled to’ select indemnity therefor. 


. — eee Pierce to the Rese of M ontana, Sep- 
(Fk. W -C.) tember 30, 1909. — . (S. W. W.) 


i hive Received your letter of the ith instant relative to a. contro- 


--versy which has arisen between officials of the State and officials of - 
- the United States Forest Service over a portion of section 36, town- 


‘ship 82 north, range 19 west, at or near the station of Belton on the 
Great Northern Railway, in Flathead County, Montana. | 
It appears that this land was surveyed in the field between August 


— 20 and 25, 1902, and the township plat, which’ was approved Marcly 
10, 1904, was filed in the local office October 17 of that year. Subse- _ 


quently to the survey, but prior to the approval of the plat, the said. 
land. was by proclamation of June 9, 1908, made a oe of the Lewis 


: and Clarke National I Honest, 
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It seems that on or om July 1, 1909, jpphetack was made to 


the State Board of Land Commissioners fr the purchase of the south 


half of the northwest quarter of section 36, whereupon that tract, — 
together with other lands in the same district; was offered for silo: 
after due publication of notice; that on the day of the sale a repre-— 
~ sentative of the Forest Service served written notice upon the assist- 


ant State land agent and others that the United States did not recog- | 
nize the claim of the State of Montana to any portion of said section 


86, and that no purchaser from the State would be allowed to take 
| possession thereof; that notwithstanding such notice the land was 
sold on August 5, 1909, to L. C. Gilman, the highest bidder, who — 
paid $75.50 per acre cererce. and the aale was thereafter confirmed 


- by the officers of the State; and that agents and employes of the 


Forest Service of the United ‘States have taken possession of the land, 
proceeded to fence the same with a substantial fence, have ardered 
all persons off, and claimed the right and title thereto for the United — 
‘States as against the State and all persons whomsoever. | 7 
‘You maintain that the title to this land is in the State under aa 
by virtue of sections ten and eleven of the act of February 22, 1889 
(25 Stat., 676), by which the State of Montana was admitted into 
the Union and which granted to the State sections numbered sixteen 
-and thirty-six in every township for the support of common schools. 
It is submitted that the act admitting the State into the Union con- 
stituted a contract prescribing the conditions of admission, which were 
duly accepted by the State; that it also constituted a grant of lands: 
an, presenti which can not be subsequently changed. or modified by 


ae legislation on the part of the government of the United States alone 


so as to deprive the State of vested rights. 
You have submitted the matter to this Depadensnt hee the be-- 

lief that the Department has jurisdiction over the same and you 
_ desire that action be taken: to vindicate the rights of the State, to 
the end that an appeal to the courts may be avoided. 


In reply I have the honor to advise you that respecting the sub- _ 


ject- -matter of the controversy this Department is without jurisdic-_ 
‘tion and without authority to interfere in any manner whatever. _ If, 
ag Imaintained by you, the land is not. part of the national forest, 


- within the limits of which it is included, it is because title has vested 


in the State. If, on the other hand, title has not vested in the State | 


and the land was properly included in. the national forest, it is no 


longer within the jurisdiction of this Department but is ander the 
control. of the Forest Service. Inasmuch, however, as you seem to 


desire the views of this Department upon the subject, and as the De- 


partment has heretofore in its adjudication of similar questions found 
it necessary 2 construe ue laws ee ‘I shall inform you as to 
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. the construction aiwead upon se laws together with a statement of | 
the reasons therefor. 7 

In making the grant of land to the State of Montans for the sige 
port of common schools, the act of February 22, 1889, supra, pro- 
vided, in section ten thereof, that— © sr. 


_ Upon the admission of each of said States into the Union sections. canubered . 
sixteen and thirty-six. in every township of said proposed States, and where 
— such sections, or any parts thereof, have been sold or otherwise disposed. of by 

or under the authority: of an act of Congress, other lands. equivalent thereto, in | 
legal subdivisions of net less than one quarter section, and as contiguous as. 
may be to. the section in lieu of which the same is taken, are hereby granted 
to said States for the support of common schools, such indemnity lands to be — 
Selected within said States in such manner as the legislature may provide, 
“with the approval of the Secr etary of the Interior: Provided, That the sixteenth 
-and thirty-sixth sections embraced in permanent reservations for national pur- 
poses shall not, at any time, be subject to the grants nor to. the indemnity pro- 


‘visions of this act, nor shall any lands embraced in Indian, military or other _ 


reservations of any character be subject to the grants or to the indemnity pro- es 
visions of this act until the reser vation shall have. been extinguished and such 
- lands restored to, and become a part of, the public domain. 


The foregoing section making the grant of school Jands to the 
State is similar in many respects to previous. legislation by Congress 
making school grants to other States, but the act in question contains 

a somewhat unusual provision in that section eleven declares: : 
And such ‘lands shall not be subject to preemption, homestead, or any other 


a entry under the land laws of the United States whether surveyed or unsurveyed, 


but shail be reserved for school purposes only. 


_It seems that the State relies upon the provision contained. i in sec- - 
tion eleven, above quoted, under which it is claimed Congress plainly | 
intended to reserve the particular sections named in the act to the. 
State for the purpose specified, and that in view of that. provision | 
of the granting act Congress can not without the. consent of the State _ 
make any other disposition of the land. — a 

By the act of February 28, 1891 (26 Stat., 796), Cane sented 
sections 2275 and 2276 of the Revised ‘Statutes, which relate to the 
‘school grants to the States generally, and provided the method of 


selecting indemnity therefor. As thus amended these sections clearly 


_ provide that if, prior to survey, settlement is wade under the preemp- 
tion or homestead laws, upon land afterwards found to fall within 
section 16 or 36, such settlement shall be protected and the State is 
relegated to taking indemnity therefor. In construing the act mak- 


| 7 ing the grant to the State and the act of 1891 amending sections 2275 — 


and 9976, this Department has repeatedly and uniformly held that 
a State pamitted into the Union under the said act of 1889 acquires | 
no rights to lands in sections 16 and 36 prior to the survey, and that 
the provisions of the act of 1889 where they conflict with sections 
2275 and 2276, Revised Statutes, as amended, are superseded by the 
provisions of the amended sections and that the grant of school lands . 


“44 : 
4. 
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provided for in the act of 1889 must be administered and adjusted in 
accordance with the later legislation. See State of Washington 2.. 
Kuhn (24 L. D., 12); Todd v. State of Washington (24 L. D., 106) ; 
— South Dakota ». Riley is L. D., 657) ; South Dakota v. ‘Thomas (85 

L. D., 171). 
Tt oil be observed that the cases cited involve canes between 
settlers prior to survey and the claim of the State under the school | 
grant, and the Department held that in view of the plain language - 
of the amendatory act of 1891 the claims of the States Taust yerd to | 
those of the settlers. 

The State maintains that Congress had no authority to thus faite 
_ the granting act of 1889 without first procuring the State’s consent, 

and while that argument, whatever be its force, might have been prop- 
erly presented in the cases cited it has little or no bearing upon the 
question now under consideration, because it will be observed that 
the inhibition contained in section eleven of the granting act was 
specifically against the making of any settlement.upon or entry of. 
the lands embraced in sections 16 and 36, “ whether surveyed or un- 
_ surveyed,” under the preemption; honestcid: or other land laws of 


_ the United States. Congress did not declare that by making the 


grant to the State the power of the United States to make any other | 
disposition was thereby lost; on the contrary, that such was not the 
intent of Congress is manifested from the fact that in the granting © 
act special provision, was made whereby the State might be indem- — 
 nified in the event the lands found to fall within the limits of the 
‘school sections granted should be embraced in “ Indian, military, or 
other reservations of any character.” OY a 
This Department and the courts also have entail held that the 
grant of sections 16 and 86 to the State does not vest until the lands 
are identified by survey, and the date of the survey is not fixed by 
the time the work is done in the field but by the approval of the town- 
ship plat by the proper authority. (5 L. D., 415; 24 L. D., 54.) | 
In the case of Cooper v. Roberts How. 178), the Supreme 
Court said: : | 
We agree, that until ae survey of. the wien and the ieietationn of the 
specific section, the right of the State rests in compact—hbinding, it is true, the 
- public faith, and depending for execution upon the political authorities. Courts 
of justice have no authority to mark out and define the land which shall be. | 
subject to the grant. But when the political authorities have performed this 
duty, the compact has an object, upon which it can attach, and if there is no 
. legal impediment the title of the State becomes a legal title. 
_ The same court in ‘the comparatively recent case of Minnesota v.- 
_ Hitcheock (185 U. S., 393), after quoting from the decision in the 
case of Cooper’ v. Roberts, supra, used the following language: 


But while this is true, it is also true that Congress does not, by the section » 
making the school land grant, either in letter or spirit, bind itself to remove all 
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burdens which may rest upon fanaa belonging to the government within the 
state, or to transform all.from their existing status to that of public lands, 
strietly so-called, in or der that the school grant may operate upon the sections 
named. It is, of course, to be ‘presumed that Congress will act in good faith ; 

that it will not attempt to. impair the scope of the school grant; that it intends 
that the State shall receive the particular sections or their equivalent in aid 
of its public school system. But considerations: may arise which -will justify 
an appropriation of a body of lands within the State to other purposes, and if 
those lands have never become public lands the power of Congress to deal 
with them is not restricted by the school grant, and the State must seek relief 
in the clause which gives it equivalent sections. If, for instance, Congress in 
its judgment believes that within the limits of an Indian reservation or unceded 
Indian country—that is, within a tract which is not strictly public lands— 
. certain lands should be set apart for a’ public park, or as a reservation for 
nilitary purposes, or for any other public uses, it has the power notwithstand- 
ing. the provisions of the school grant section. 


So, in construing the grant of school lands made to the State of — 
Nevada by the act approved March 21, 1864 (18 Stat., 30), the 


Supreme Court, after stating that the grant was a grant im presenti, 
held that— | a. 


until the status of the lands was fixed. by a survey and chee were capable of 
identification, Congr ess-reserved absolute power over them: and if in exercising 
it the whole. or any part of a sixteenth or thirty-sixth-.section had been dis-~ 
posed of the State was to be compensated by other lands equal in quantity. 
. [Heydenfeldt v. Daney Gold and Silver Mining Company, 93 U. S., 634, 640. ] 


It will thus be seen that the grant to the State of Montana, like 
school grants made to other States, while a grant én presenti did not 
attach to any particular tract of land until it was surveyed; that if | 
prior to such survey, that is, prior to the date when that survey is 
‘officially approved, Congress, or some officer of the government act- 
ing under the authority of Congress, should make other disposition 
of the land, the right of the State to that particular section is thereby — 
defeated ; pier ics it would have been useless for Congress to male 
any provision whatever for the taking of indemnity. | 

This Department has recently had occasion to consider similar ques- 
tions in connection with a case arising in South Dakota, and you are. 
respectfully referred to the decision rendered in that case which is 
published in the ay seventh volume of Land reetOnE at page 
469, et seq. 
| Ti view of these considerations this Decannene is of the Bpinion 
that the land involved herein was legally included in the forest re- 
serve prior to its survey, and that the State’s title does not attach — 
until the reservation 1s extinguished and the land restored to the 
public domain: However, under the terms of the act of February 28, 
1891, supra, the State, without awaiting the extinguishment of the 
reservation, may immediately avail itself of the privilege of taking 
indemnity for the lands so reserved. 
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| fines careful eensiseaie it is believed that you will perceive that. 
the act of 1891 was manifestly passed in the-interests of the States, — 


and that notwithstanding the somewhat unusual language of the 


eleventh section of the act of 1889 the States admitted into the Union 
thereunder—Montana being one. of: them—have derived material 
benefits. from the act of 1891. By the granting act lands in Indian, 3 
military, or other reservations of any kind are declared to be not sub- 
— ject to the grants or ‘to the indemnity provisions of the act until the | 
reservation “shall have been extinguished; the States are confined in - 
taking indemnity to tracts contiguous to those in heu of which the 
indemnity i is taken; and there is no provision for the taking of in- . 
demnity in lieu ‘of unsurveyed lands in any reservation; while by the | 
act of 1891 the indemnity may be taken anywhere in the State; the 
States need not await the extinguishment of the reservation before | 
taking indemnity for the school sections situated therein; and the © 
— quantity of indemnity to which the States may be entitled may be 
ascertained without awaiting the extension of the parr surveys over 
_the reservations involved. " 
‘Moreover, by modifying the terms of section eleven of is granting | 
act, onptese by the act of 1891, evidently had the welfare of the 
- Statesin view, because, if no Been chon had been afforded settlers who | 
prior to survey might locate upon lands afterwards found to be within 


the sixteenth or thirty-sixth section, it is absolutely certain that the — 


development of the States would have been so retarded as to result in 
incalculable damage. Under the law as it now stands, however, set- 
tlers who located prior to survey are protected, and it is believed that 
it will not be seriously questioned that this fact alone has largely con- 


_ tributed to the rapid development of the States admitted under the ~ 


act of 1889. 

In this connection it is believed that an opinion recently vendered 
by the Attorney-General ona question somewhat similar may have 
some bearing upon this case. The question involved in that case was 

the construction of the act of August 18, 1894 (28 Stat. , 894), grant- 
ing the preference right of selection to certain States and Territories, 


‘s dnd the Attorney-General, to whom the matter was referred for an 


opinion, held September 15, 1907, that. notwithstanding the lands 
might have been withdrawn for the State upon its application for a 


survey, until the State’s right was actually fixed to some specific tract 


by proper selection, the government had authority to make other dis- | 
- position of the land and thus defeat entirely the State’s night to make 
the selection. [See 38 L. D., Henle | 


DECISIONS RELATING To me rustic LANDS. | . 258 / 
DESERT LAND aie: EFFECT OF ASSIGNMENT: — QUALIFICATION oF 

| ASSIGNEE. © | 

Bone v. Rocx woop. 

| Where senlenment is ynade of a desert land entry and the Sesiowes recognized 


by the General Land Office, the entryman or person making the assignment 
thereby parts with his title to the land, even though it be subsequently 


shown upon contest or investigation that the assignee is not qualified to. 


hold by assignment. | 
The charge that the assignee of a desert land Sues is disqualified to -take by. 
| assignment is sufficient basis for a contest. 
“Owens et al. v. State of California, 22 L. D., 369, Vradenbure’s Heirs et al. v. 
Orr ef al., 25 L. D., 323, and Heingman, et al. V. Letroadec’s Heirs ef al, 
 =28 LD, 497, overruled. 7 


_ Pirst Assistant Secretary Pierce to the Ovni: of the General 
aw, W. C.) Land Office, October 2, 1909. J.T.) 


An appeal has been filed by Samuel C. Bon eo your “decision of 

November 2, 1908, dismissing his contest against Edmund H. Rock- 
- wood, assignee of James L. Thompson, involving desert land entry | 
for the SE. + NE. 4, NE. 3 SE. 4, Sec. 11, T. 16 S., R. 14 E., Los 
Angeles, Galfer. 

: pel 27, 1904, James L. Thompson: made desert fond entry for in 
S. 4 NE. 4, SE. 4 NW. 4, and N. 4 SE. 4, Sec. 11, T. 16 S., R. 14 E., 
which he er to William F. Thompson January 30, 1907. Subsé- 
nenuy the said William F. Thompson relinquished the entry as to. the 
SW. 4 NE. 4, 5E. 4 oe : ane NW. 4 SE. 4, leaving intact the ony 
as to thet SE. 4 NE. 3 1 SE. 4 | 

- October 17, 1907, fo ia was jc isoee to Edmund H. Rodin ood: 
Rockwood fia papliad for an extension of time in which to submit 


final proof, which application appears to be stil] es unacted _ us 


upon by your office. . : 
Jt further appears that by your letter “ G *, January 16, 1908, ‘ihe | 
assignment to Rockwood was held for rejection, for the reason that 
it appeared in his affidavit pie eae the assignment. that he also. 
held under assignment the SE. 4, Sec. 3, T. 17 S., R. 13 E., from 
_ Catherine V. Rockwood. It was eee in your anid letter that to 
recognize Rockwood as assignee would be in effect to permit. him to 


- make two desert land entries, and thus permit him to do indirectly 


- what the law would not permit him to do directly. It appears, how-. 
ever, that'the said proceeding against the assignment was afterwards 
abandoned; as by your telegram of February 8, 1908, to the local | 
officers,.it was directed that action on all desert land entries, held for 

cancellation because entrymen or other assignees have previously 
taken, other assignments under the desert land law, be suspended for — 
the reason that the question was at that time being considered by the 
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Department. In the new regulations under the desert land laws, 
dated November 30, 1908 (87 L. D., 312), it, was provided : | 
The desert land right is exhausted either by making an entry or by taking 
"one by assignment. However, under the practice recognized by the General 
Land Office where assignments were taken of more than one entry or where a 
person made an entry and also took one or more entries by assignment, the — 

aggregated area of the land embraced in all such entries not exceeding 320 

acres, such assignments and. entries will not be disturbed. 

Under said regulations, therefore,.it would appear that the assign- 
“ment to Rockwood would not be open to the objection made in your 
letter of J: anuary 16, 1908, and if no other objection appeared, the 

assignment would not be disturbed: _ 

However, on January 22, 1908, Samuel C. ‘Bone filed contest: affi- 
davit against said entry, alleging: a | | 
That he is well acquainted with the tract of land embraced in the desert 

land entry of: James L. Thompson, No. 2651, made April 27, 1904, for the Si, 2 

NB. + and NE. $ SH. 4, Sec. 11,17. 16S, R. 14 B., S. B. M., and assigned to 

Edmund H. Rockwood on October 17, 1907, and knows the present condition 

of the same ; also that said Edmund H. Rockwood made desert land entry No. 

1737 on January 15, 1902, for N. 3, Sec. 9, T. 18S, R. 14 B., 8. B. M., contain- 


ing 320 acres and had therefore: exhausted his right of entry to puiblte, lands ; 
that: therefore said Rockwood’s ownership of said desert land entry, } No. 2651, 


is iNegal. 


In your said decision of N ovember 2, 1908, ceiscta the applica- 
tion to contest, you relied upon the. Berne in the case-of Heinzman ~ 
et al. v. Letroadec’s. Hetrs et ab. se L. ‘2D. , 497 ), wherein it was held, 
syllabus: | 
An assignment of a desert land ae to one disqualified to acquire title — . 


under the desert land law does not render the entry fraudulent, but leaves the 
right thereto still in the entryman. 


- You then stated that should the charges be proven, ‘the entry oala 
not be canceled according to the decision cited. 

The Department is of the opinion that the decision above eo | 
and others below designated are not sound and should be overruled. 
When William F. Thompson assigned to Rockwoed he parted with 
his claim to. the land and was divested of all right therein by the | 
said assignment. So far as the rights of Thompson are concerned, 
the assignment had the same effect as a relinquishment. Had he 
relinquished the entire entry, and the land had been thereafter entered — 
by another person who was afterwards found to be disqualified to 
acquire title, it certainly would not be held that the original entry 
should be reinstated upon cancellation of the subsequent entry. It 
must be held, therefore, in cases where an attempted assignment is 
_ made and the assignee recognized by the General Land Office, that 

the entryman, or person making the assignment, has parted with his 
title to the land, even though | it ‘be subsequently shown upon contest 
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or investigation that the assignee is not suatitied to hold by assign- hf 
ment. Love v. Flahive (205 U. S., 195). Any other rule would 
permit unlawful assignments to be mands without any penalty by ney 
of forfeiture in case of detection. 

Accordingly the decisions in the cases of 6 as et al. v. Stats of 
California (22 L. D., 369), Vradenburg’s Heirs e¢ al. ». Orr et al. 
(25 L. D., 323), Heinzman e¢ al. v. Letroadec’s Heirs et al. (28 L. D., 
497), in so far as they conflict with the above views, are hereby ee 
ruled, and these and any other decisions not m Beemnony, herewith | 
will no longer be followed. | | 
_ ‘According to the views above expressed, ‘the contest should be 
allowed to proceed and it 1s so directed. Your gecs1on As reversed. 


ISOLATED TRACTS—CITIZENSHIP—AMENDING CIRCULAR OF DECEMBER 
27, 1907. 


| ‘Ciouzar. 


Durarmuct OF THE INTERIOR, | 
oe | Genrrat Lanp Orrice, __ 
Washington, D. Cs alover 2, 1909. 


Rugiagins AND RECEIVERS, 2 = 
United States Land Offices. a re 


SIRS: Paragraphs 9 and 10 of the circular of December 27, 1907 | 
(86 L. D., 216), are hereby amended to read as follows: - 


2. Applicants must show by their affidavits, corroborated by. at iene two © 


: ~ witnesses, that the land contains no salines,. coal, or other minerals ; the amount, 


- kind, and value of timber or stone thereon, if any; whether the land is occu-- 
pied, and if so the nature of the occupancy; for what purpose the Jand is 


chiefly valuable; why it is desired that same be sold; that applicant desires to | . 


purchase the land for his own individual use and actual occupation and not — 
| for speculative purposes; that he has not heretofore purchased, under section 


2455, Revised Statutes, or. the amendments thereto, isolated tracts, the area. 


of which, when added to the area now. applied for, will exceed approximately 
160 acres, and that he is a- citizen of the United States, or has declared his 
- intention to become such. If applicant has heretofore purchased lands under 
the provisions of the acts relating to isolated tracts, same must be described in | 
the application by subdivision, section, township, and range. 

10. At the time and place fixed for sale the register or receiver will read . 
_ the notice of sale, offer each body of land included in the notice separately, and. 
~ allow all qualified persons pr esent an opportunity to bid. After all bids have 


been offered the local officers will declare the. sale closed and announce the’ 


_ , Tame. of the highest bidder, who will. be declared the purchaser and who must 
+2 immediately deposit the amount bid by him, and, if the highest bidder: or bid- 

_ ders be other than the applicant for offering, an amount sufficient to cover 
the cost of publication: of notice, with the receiver, and within ten days there- 
after furnish evidence of citizenship, or of declaration of intention to become 
a citizen, nonmineral and nonsaline affidavit, Form 4-062, or nonsaline affidavit, 
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Form 4-062a, as the case may require. pant accuint of the proof, and pay- 
ment having been made for the lands, the local officers will issue the proper 
final papers. . They will also, in the event of the sale of the lands to other 
than the applicant for the offering (the latter being a bidder for the lands), 
-refund to applicant the amount originally deposited by him to cover the cost . 
of publication of notice. Should different tracts included in one notice be sold 
to several bidders other than the applicant, the cost of publication must be 
apportioned among them and collected for return to the applicant, as above 
- indicated, If the applicant is the successful bidder for one-or more of the 
tracts offered, the remaining tracts being disposed of to other bidders, the pro-— 
portionate cost of publication only shall be collected from the ‘successful bid- 
ders other than the applicant, for refund to' the latter. 


Very respectfully, ae FRED Dewxerr, | 
"3 Commissioner. 
"Approved: _ | 
- - Frank Prercs, ° 
Acting Secretary. - 


4 


ISOLATED aS ACTS—CITIZENSHIP—AMENDING CIRCU- 
LAR OF OCTOBER 28,. 1908. 


Crrcunar. 


DerartMEnt or THE INTERIOR, - 
GENERAL Lanp Orrice, 
. Washington, DC. October 2, 1909. 
. Recisters AND REcErVERS, 
|  -Onited States Land Offices. 
Sirs: Paragraphs 17 and 25 of the circular of October 28, 1908. 
(37 L. -D., 225), are hereby amended to read as follows: 


17. Ansan must show by their affidavits, corroborated by at least two wit- 
- nesses, that the land contains no salines, coal,.or other minerals; the amount, 
-kind, and value of timber or stone thereon, af any; whether the land is occu- .. 
pied, and if so the nature of the occupancy; for what purpose the land is 
chiefly valuable; why it. is desired that same be sold; that applicant desires to 
~ purchase the land for his own individual use and actual occupation and not 
for speculative purposes; that he has not heretofore purchased, under section. - 
2455, Revised Statutes, or‘the amendments thereto, isolated tracts, the area of 
which when added to the area now applied for, will exceed approximately 
480 acres, and that he is a citizen of the United States, or has declared his — 
intention to become such. Jf applicant has heretofore purchased lands under — 
the provisions of the acts relating to isolated tracts, same must be described 
in the application by subdivision, section, township, and range. | 

25. At the time and: place fixed for sale the register or receiver will read 
the notice of sale, offer each body of land included in the notice separately, 
and allow all qualified persons present an opportunity to bid. After all bids 
have been offered the local officers will declare the sale closed and announce 
the name of. the highest bidder, who will be declared the purchaser and who 
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must eased ately fast the amount bid by him, and, if fhe: highest bidder 


or bidders be other than the applicant for offering, an amount sufficient to a 


. eover the cost of publication of notice, with the ‘receiver, and within ten days 
thereafter furnish evidence of citizenship, or of declaration. of intention to be- | 
come, a citizen, nonmineral and nonsaline affidavit, Form 4-062, and purchaser’s | 
affidavit, Form 4-093. Upon receipt of the. proof, and payanent having been - 
made for the lands, the local officers will issue the proper final papers. They 
will also, in the event of the sale of the lands to other than the applicant for. 
the offering (the latter being a bidder for the lands), refund to applicant the — 
amount originally deposited by him to cover the cost of publication of notice. 
Should different tracts included in one notice be sold to several bidders other 


- than the applicant, the cost of publication Must be apportioned among them : 
‘and collected for return to the applicant, aS above indicated. If the applicant | 


is the: successful bidder for one or. more of the tracts offered, the remaining 


tracts being. disposed of to other bidders, the pr oportionate cost of publication — 
only | shall be collected from > the successful bidders other than the applicant, 
7 for refund to the latter. . - 


very, respectfully, cea Frep Denner, | 
+3 | Commissioner. 
Approved : _* @ 
Frank Pierce, _ 
asad Secretary. 


CITIZENSHIP—MINOR CHILD-SECTION 2172, REVISED STATUTES. 
Tomas v, Honey. 


One who: at the date of the. anniBion of South Dakota into the Union was an 
inhabitant and recognized as.a member of that political community became 
by such admission a citizen. of the United States; and his minor children: 
at that time residing in the United States. thereby, by virtue of the pro- 
visions of section 2172 of the Rer ised. Statutes, also became. citizens, 


First Assistant Seoretary Pierce to the Comméssioner of the General ; 
(FW, OC.) | Land O fice, October 6, 1909. - (C. J. G.) 


An appeal his been filed by plaintiff in the case nor Susan. M. | 
- -Thomas.v. Siver Holley from the decision of your office of May 1,. 
1909, sustaining the action of the local officers in denying her appli- 

- cation to make homestead entry for the SW. 4 of Sec. 32, T. 9 Se iw 

| 29 E. , Pierre, South Dakota. : 7 

| This land is located in the former Fort Bennett aie reserva- 

tion. The plat of survey of said land was filed in the local office May - 
12, 1908, survey in the field having been made in May, 1905. ‘Siver. | 

Holley raads homestead entry for the Jand May 18, 1908, alleging 

that he settled thereon more than two years prior to his entry, at 

_ which time he commenced his improvements, consisting of a house, 
Shed, and fences, said improvements being worth $450, and that he 

3098—vo1. 88-09 —17 
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had maintained continuous residence. His papers were accompanied 
by a copy of a declaration of intention to become a citizen of the 
_ United States. The original declaration showever, was later returned 


to the court. 


May 27, 1908, Susan M. horas ee oler to enter the same ‘land, — 
_ alleging that she settled thereon May 20, 1907, built a house, and | 
- continued to reside there ever since, with the intention of making - 
homestead entry as soon as the land should become. sub] ect to entry. Se 
A hearing was had for the purpose of determining priority of right — 
to the land, and upon the testimony submitted the local officers ren- 
dered decision recommending that. the application of Thomas be re-_ 


ny jected and that Holley’s homestead entry remain intact. Your one 


affirmed said decision. _ 

-. The testimony is found to fully sustain. ne sopelision that Follies 
was the prior settler and that Susan. M. Thomas knew of such settle- 
ment at the time she erected her house and established residence. 


_ The facts as to this point are sufficiently set forth in the decision of 


| your office. ” : 
The only other question to be jane 1S ag ~ the qualification - 
of Holley, in respect to his citizenship, to make. entry. He was born | 


in Norway: in 1877 and came to the United States with his parents | 


in 1878 or 1879, and to what is now South Dakota in. 1884, where the 
| father lived to the time of his death and where the son, the defend- 
ant, has lived ever since. The evidence shows that the father during 


his Tifetime: was a voter in Dakota Territory and the State of South . 


Dakota and had taken out his first naturalization papers, . It is pro- 


vided in section 2172 of the Revised Statutes : 


. The children ‘of persons who have been duly naturalized ‘under. any law of 

| the United States. ... being under the age of twenty-one years at the time 
of naturalization of. their parents, shall, if dwelling in the United. States, be 
‘ considered as citizens thereof. | _ . 


An alien-may become ‘naturalized under ihe: organic. and. enabling | 


acts and the act admitting a State into the Union. Boyd v. Thayer be : 


(148 'U..S., 185). At the date of the admission of South Dakota, 
~ the father of Giver Holley was an inhabitant thereof and was recog- 
nized as a member of that political community. Based upon the case - 
of Boyd ». ‘Thayer, it was held in the case of William J. Parker (36 a 
iL. D., 352): | 


- One who at the date of the admission of North Palko into the Union was an 


| - inhabitant and: recognized as a member of that political community became by  —- : 
such admission a citizen of the United States. | | 


Children born abroad of aliens who subsequently Saeed to this 
, country with their families, and were naturalized during the minority _ 
_ of their children, are citizens of the United ‘States. (10 Ops. Atty.. 
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Gen., 329; and Catapbelie . Gordon, 6 Cranch, 176.) - Nis 1s immaterial 


in what law ful mode the naturalization of the parents is effected, the — | 


‘language of the statute being “ the children of persons who have been 
duly naturalized under any law of the United States,” etc. In the 
case of Crane-v. Reeder (25 Mich., 303) it was held that a treaty is 
just as much a “law of the United States,” within the meaning of | 


section 2172 of the Revised Statutes, as an act of Congress, and, | 


hence, that a minor child of one who became a citizen under Article 
2 of ce ay’s Treaty (8 Stat., 116), if residing in the United States at 
the time, thereby became a citizen: His father having been natural- 


~ ized by the act of Congress admitting South Dakota into the Union, © . 


Siver Holley thereby became a citizen of the United. ae) he being 

a minor at the time of such naturalization. 7 
She judgment of your aa for the reasons stated herein. is 
affirmed. 7 . 


SS 


7 RAILROAD ‘GRANT_DONATION CLAIM-—-SECTION: 5, ACT OF MARCH 3, | 
1887. 7 


Abs A. Srane. 


An abandoned Gonation claim, though uncanceled oF record at. the’ date of the 
definite location of a railroad grant, does not: except the land coy ered 

_ thereby from the operation of the grant; and until it is determined by the 
— land department that. the land is excepted from the erant, a purchaser 
thereof from the company is not entitled to the right of DuECae accorded 

_ by section 5 of the act of March 3, 1887. | | 


| First Assistant Secretary Pierce to the Commissioner of the Gener ai 


(F.W.C.) Land Office, October 7,1909. .. (8S. WLW.) 


This is ‘the appeal of Ada A. Stang from your office decision of ~ 
‘September 29, 1908, affirming the action of the local office rejecting 
' her aealication to. purchase, under the provisions of the fifth section 
of the act of March 3, 1887 (24 Stat., 556), lots 4, 5, and 6, See. 21, 
—T.26S8., R. 6 W. Roseburg, Oregon, land district. - 

It appears that the land involved is within the primary pee of | 
the grant made to the Oregon and California Railroad: Company by 
the act of July 25, 1866 (14 Stat., 239), opposite that, portion of the. 
| road definitely ioented March 26, 1870; that said land was listed by 
the company Septeniber 21, 1871, per list No. 1, but was not patented, : 


a presumably on account of conflict with the donation notification, 


~ No. 371, filed November 24, 1855, by George Evans, which said dona. E 
_ tion claim was canceled by your office April 4, 1896. 


The local office rejected the application becwise it had not = = 


determined by the Department. that the land was excepted from the — 


company’s grant, and an appeal was taken to your office, in which it 


was ec se that the ae was a | purchaser by mesne conveyance 
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| from the aie company and that the land was Cae from ae = 
operation of the company’s grant by reason of the donation claim of | 
Evans. It was further stated by the applicant that she had no con- 
test with the railroad company regarding the matter and that it 
would be as satisfactory to her for the government to issue a patent — 
— the company, which would protect her title. 
-- Jt is stated in your office decision under consideration ‘hat aude: 
the previous rulings of the Department the existence of an uncanceled 
donation notification at the date of the definite location of the road, 
excepted the land covered thereby from the operation of the grant, 
but in view of the decision of the Supreme Court in the case of the - 
Oregon and California Railroad Company »v.. United States (190 
~U.S., 186), and in further view of a decision of the Circuit Court 
for the District of Oregon, wherein it was held that the existence of 
a donation notification of record -did not prevent the operation of the | 
grant to the company, your said decision held that the land in ques- 
tion was not excepted from the operation of the company’s grant, 
and that therefore no right of purchase has accrued to the applicant 
‘under the act of March 3; 1887, supra. 
In appealing to the Department the applicant contends. that the 
existence of the donation claim on the records in the surveyor-gen- 
eral’s oflice operated to except the land covered thereby from the 
grant to the company, and maintains that the burden is on the rail- 
road company to prove that the donation claim had been abandoned. 
Appellant insists that she is entitled to protection by reason of her 
purchase from the railroad company, and that if the Department 
should conclude that she is not entitled to purchase because the land _ 
was not excepted from the grant to the company, in that event a 
patent should issue to the railroad company.. 
In the case of Oregon and California Railroad Company + v. United ; 
States, supra, the court said: : 


Even admitting that the donation notification was on file in the office of the . 


sur veyor-general, there was no proof required by section seven of the act to ._ 


be filed within twelve mouths from the time of settlement, that the settlement 
and cultivation required by the act had been commenced ; nor after the expiration 


_ of four years from such settlement was there any proof of continual residence 


or cultivation, required by the same section. The record which informed the 
company that the land had been settled by a donee also apprised it that the 
- provision of the statute had not been complied with. We think that, consid- — 
ering the fact that fourteen years had elapsed since the original settlement, . ‘ 
the railroad company would be authorized to infer that the donee had aban-— 
doned the Jand, as in fact appears to have been the case. Under the facts of — 
this case we think the lands were not reserved within the meaning of the 
granting act. 

It is true, as stated in your office decision under sonisiderationt’ an 
| land involved. in that case was within the eo limits of the | 
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| ovant, and what was aig by the court ee is not necessarily appli- 
cable to a case involving a tract. of land within the primary limits’ 
of the grant. However, it further appears from your office decision, 
that a case involving land within the primary limits of the read was 
tried by the Circuit Court of the District of Oregon, being No. 2260, | 
in which the United States attempted to recover the value of certain 


_ Jand patented to the company, and the court dismissed ‘the bill upon | 
_ the authority of the Supreme Court in the case above cited. ‘ More- 


over, it appears that the Acting Attorney-General, under date of — 
_ March 3, 1905, concluded that the case seemed to be governed by the | 
decision of the Supreme Court cited and advised. the United States | 
: attorney that an appeal should not be taken. 

In view of the foregoing it must be held that the donation aaa 


of George Evans, though uncanceled of record at the time of the 


definite location of the grant to the company, did not except the land 
covered thereby from the grant because the subsequent proceedings ~ 
had in the land department, which resulted in the cancellation of 


the donation claim, justifies the assumption that the said claim had — | 


been entirely abandoned at the date of the location of the road. 
It follows that your office decision must be‘aflirmed, but the appli- 


-. eant should be informed that her rights are fully protected by the 


a cs the company’s selection, and that in the event the com- .. 
pany’s selection should be canceled for any other reason, she will be 
afforded another opportunity of purchasing the land’ under the act | 
of 1887. Of course, if the land should be patented to the company | 

| she will be fully protected by her aa thereon : | 


‘ae. oF Lovisrana. 


Depamenta eos of June 6, 1904, 33 L. D. 23, and vere 20, 
1907, not reported, holding that swamp and overflowed lands within 
the Fort Sabine military reservation did not pass to the State under — 


its. swamp land grant, reconsidered October 7, 1909, on petition for a 


exercise of the supervisory power of the Secretary, i in the light of the 
- decision. of the Supreme. Court of November 9, 1908, 211 U. S.5 70,” 
and adhered to... : 


“Suave Fr Pactric Re: Co. Q, Norrsern Pactric Ry. Co. 


Motion for review of departmental decision of April 26, 1909, 37 
L. D., 593, denied. ae First. Assistant Secretary Pierce October 11, 
1909, 


a 
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REPAYMENT-RAILROAD SELECTION LISTS-FEES OF LOCAL OFFICERS. 
Union Pactrtc Ry. Co, Er AL. 


m adjudicating an application for repayment of es paid in - connection with 
railroad selection lists, based.upon the elimination of tracts therefrom by 
 eancellation, the list ‘should be taken as the unit and the matter adjusted ; 
under the rules in force at the time the selection was made; and in making © 
_ the adjustment the land department may take into consideration aH the | 
lists filed by the company, and is not confined to ad lists ne which the 
. application for repayment is based. 
‘The register and receiver are each entitled under the provisions of the act of. 
July 1, 1864, to a fee of $1.00 for each final cation of 1 acr es made by 

a tailroad pom Deny: Pas: 


| “First Pere Secretary Pisce to the Commissioner of the: General | 
(F. W. C.) Land Office, October 12,1909, (8. W. W.) 


This is an appeal filed on behalf of the Union Pacific ieee Com- 
pany and the Union Pacific Land Company from the action of your 
office denying the application filed on behalf of said companies for 
the repayment of certain fees paid to various local land offices in con- 


_nection with selection lists embracing tracts of land which have been 


eliminated from such lists by cancelation. It seems that the original 
‘application for repayment was denied by. your office August 25, 1908, 
and thereafter certain communications were addressed to your office 
, raising questions relative to the rule of adjustment employed, all of — 
_ which were decided adversely to the applicants’ contention, and an — 

| appeal has been taken to the Department for the pi poe’ of establish- | 
ing the proper rule of adjustment. 7 


The amount originally claimed by the applicants. was s $691. 08, and — 


in denying the application your office held that this amount was more 
_ than-offset by short payments of office fees upon the lists involved, as - 
"indicated by tables and schedules which accompanied your decision, 
and, as a matter of fact, there was an excess-due the United States in» 
‘the sum of $193.70.. In ascertaining the amount of fees due the gov- 


ernment in excess of those demanded. in repayment, it appears that — 


your office examined all of the lists of selections which had been filed 

_ by the railroad company, and did not confine the examination to those — 
lists affected by the application for repayment, and it also appears 
that while three different rules providing for the payment. of fees 
- have obtained at various times in your office, the rule now in force, 
and which is more favorable to the government than eithier of ae two 
rules previously. obtaining, was applied. 

It is contended on behalf of the company ay that the act of J re 
1, 1864 (18 Stat., 335), contemplated and required the payment of 
only $1. 00 for oe final location of 160 acres by a railroad Sap | 
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tion; that this: sum was contemplated as the joint compensation of 


~ the register and receiver and was not intended to give each : officer a 


a fee of $1.00; that the act of 1874, by which the general laws were | 
- revised, raised’ this amount from $1.00 to $2: 00,. but neither act. 


required payment where the selection was less ie 160 acres; (2) 


__ that where railroad selection lists have been adjudicated and settled — 
they can not. afterwards be reopened and another measure of payment 


applied thereto in. accordance with a different rule adopted years 


thereafter; (3) that the only way in which the account may be prop- - 
erly cote is to ascertain the exact amount of local office fees paid by 


_ the company upon the lists involved in the application for repayment, oo 
~ and that from that amount there should be subtracted the fees prop- _ 


erly due and payable upon the area in such lst measured by the 


requirement in force at the time of the transaction involved in the © 


particular list, and that the remainder will be the amount of ec | 
~ local office fees which should be refunded. ; 

Respecting appellant’s first contention that the act of J qs 1, 1864, 
required a railroad corporation to pay a fee of $1.00 for each 160° 
acres of land located, it may be said that the act does not provide 
that the company vould pay a fee of $1.00, but that the registers 
and receivers of the land offices of the several states and territories 
should be entitled. to receive a fee of $1.00 for their services. for each 
final location of 160 acres. It will be observed, as stated in the 
appeal, that the act does not specifically provide that the register and 
receiver shal] each receive $1.00; néither does it provide, however, 
that the registers and receivers of each land office shall receive a 
dollar; but. the plain meaning of the act is that each officer in each 
of the land offices involved should be entitled to receive a dollar for 
his services. 

Such has been the iaeaeeee on of this statute by the ane ren 


ment since soon after its enactment, and the rule is well settled by Lave 


the courts that contemporaneous construction of a statute by the 
officers charged with the administration thereof is entitled to ereat. 
consideration, and that where the rulings have been. uniform and. “ 
have obtained for years, they are practically controlling. | | 
‘Respecting the different rules which have obtained in your office - 


‘relative to the payment of fees where a selection involved a fraction é. 


7 and not the full quantity of 160 acres, it seems’ that the first rule was. te 


contained in the circular (No. 15) of January 24, 1867, approved 


January 29, of that year (2 Lester, 162), which provides for afeeof 


$1.00 each ts the registers and receivers upon each final location ot 
160 acres, or any quantity approximate thereto when the deficit was _ 
_ less than 40 acres, and that no payment was required when the deficit — 


- was in excess of 40 acres. It is claimed by counsel that this rule - 


. location of 160 acres or any fraction thereof; and it is earnestly sub- 
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. Ae: inti ihe circular of J uly 1 12, 1883 ay L. -D. , 662) , Was: econ. 


which provided that: 


In computing the amount of. fees on a ‘list of fileoad selections, you will 


divide the total acreage by 160; the quotient will be the number of 160-acre 
. selections, which multiplied by $2.00 will give the amount of fees. Should the 


quotient consist of a whole number and a fraction you will for the latter collect 


. $1.00, if the fraction is 80 acres or more, and nothing if less than 80 acres. 


~ Counsel for the appellants claims that all of the selections involved 


. Were made at times when the rules above cited were in force, and that 
_ none were made under the circular of May 20, 1905 (33 L. D., 627, 


681),-which provides for the payment of a fee of $2.00 for ik final 


mitted that your office, in applying the file now obtaining to selec- 


re tions which were made years ago when entirely different rulings | 
obtained, is clearly and manifestly unjust. 


A serious question is presented by this feature of the « case. The — | 


_ statute is plain in requiring and in fixing the fee for each location of 


160 acres, and if the statute were quially plain in fixing the fee for 


- the selection of fractions of less than 160 acres it would be the duty. | 


of the Department to require the adjustment of the matter in accord- 


| - ance with the provisions of the law whether ‘a different rule had | 


obtained at various times or not, but the statute is not plain as to 


~ the fees required in case of Coe of fractional parts of 160 acres, 


and rules were promulgated by the Department providing for such 


contingencies. It is true the former rules were more liberal to the 
railroad companies than the rule now obtaining, and the first rule | 
was more liberal than the one which succeeded it. It will be ob- | 
served, however, that these rules were issued by the land department _ 
and were acceded to by the companies. They constituted the inter- 
pretation of the statute by the officers of the Department in control 
_. of the matter at that time, and under the circumstances it is not | 


believed that in adjusting an application. for repayment of fees paid 
under former, rulings resort should be had to-a later and different : 


rule to ascertain the fees which should have been paid. 


_ In regard to appellant’s ‘contention, however, that when applica- — 


tion for repayment is made because of the cancellation of certain 


tracts from a list, the amount of fees which should have been paid 


for lands which.have been patented and embraced in the. same list 
should not be taken into consideration in ascertaining the amount of 


fees to be refunded, it may be said that it is not believed ‘that the 


| question of repayment could be properly determined in any other way 
_ than by examining all of the selections embraced in the list. More- 
over, it is believed that if a railway company elects to apply for re- 


payment in connection with various lists of selections made years 


| a0, itis’ “entirely” fomtpetent and prerer for the land department, i in 
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gencdevae whether or not the pees is due, to examine not. 


only the lists involved in the application for repayment but. any ; 


_other lists filed by the company, and where through mistake or other- : 


wise insufficient payment was made .on account of any of the lists, | 

demand therefor should be made upon the company; and after ascer- 
taining the amount, if any, due under the application for repayment, — 
in stating the account thereof to the Treasury Department. report 


~ should be made of indebtedness due to under-payments on other lists, 
to the end that proper offset be made as against the amount found due . we 


under the application for repayment. | | 
In view of these considerations the following ilar 1s: eeeapiiciad for 


the guidance of your office in such matters: The list of selections. — 


should be made the unit and the amount of fees required should be ~ 
determined by the rule in force at the time the selections were made. 
_ For every 160 acres of lands patented there must be the sum of $2.00 
paid to compensate the register and receiver. By this means the 
entire amount of fees due on a given list can -be ascertained, and if 
more than such amount were paid the difference between the amount — 
paid and the amount due will be the amount to be refunded. As 
above indicated, payment for fractions should be determined by the . 
rule in force at the time the selection was presented, and in consider- 
ing an application for repayment your office. need not confine its 
- examination to the lists involved but may consider all of the lists 
_ filed by the same companys for the pues of correcting errors found ~~ 
therein. | ae Ss 
The action of your office is =“ qiodifed accordingly and the case re-_ 
-manded. for adjudication | in accordance with the rule laid down 
herein. : | | 


ns 


7 | HOMESTEAD CONTEST~CHARGE_ OF INADAPTABILITY OF LAND FOR 


AGRICULTURAL USE. 
Davis y, ‘Grason. 


_ Land inadapted te: any Menouitueat use is not ‘subject to entty under the home- | 


‘stead law;.and an affidavit of contest in. effect charging such Inadapta-— 23. 


- bility is sufficient basis for a. heari ing. 


. First Assistant Sacra Pierce to’ the biniine a the General | 
(F. W: C.) Land Office, October 14, 1909. (E. F. B.) | 


With your Teas of September 23, 1909, you transmit the appeal | 
-. of William D. Davis from the decision of your office of May 18, 1909, 


a dismissing his contest against the homestead entry of Robert E. Gib- 


son for lot 3, Sec. 2%, and lot 2, Sec. 34, T. 30 S. R. 19 K,. +» Gainesville, | 
7 Florida. | | 
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The land in question is an island in Hillsborough Bay, known as 
* Bull Frog Mound,” and was surveyed pursuant to the decision of 
_ the Department of October 27, 1906, in which you were directed to 
| Ss of said land as an isolated pace | 
- On August 8, 1907, Gibson was allowed to make ea entry, 
of said island, ek was submitted to the Department by your let- 
ter of J anuary 11, 1908, with the recommendation that said entry be 
allowed. 
The Department by. letter of J anuary 21, 1908, scored your =. 
recommendation upon the affidavit of Gibson that he had bought the 


- improvements of a prior settler, was living on the land and had cculti- 


_ vated some of it to vegetables. 

_ _The effect of the approval of your recommendation and the allow- 
ance of the homestead entry of Gibson was merely to vacate the order 
‘directing that it be sold at public outcry as an isolated tract so far . 


_as it affected the entry of Gibson. It was not intended to. protect _ 


such entry from attack -for failure to comply with the homestead law 
as to residence, improvement and cultivation, or from the charge 
that the law as to cultivation cannot be complied with, for the reason 
that there is no land within said entry susceptible of cultivation. 
That is practically the charge. laid in the contest of Davis. He 
~ alleges that Gibson did not in good faith make settlement and begin — 
cultivation within six months from date of entry, and was absent 
- from the land for more than a period of six months. While there is _ 
no specific charge that the entryman has failed to establish and main- 
tain a residence upon the land, it is charged that said land consists 
of a deposit of shell on a sand bar which is covered by water at high 
. tide, save the deposit. of shell, and that there is no soil on said mound. 
and it is not susceptible of cultivation. or of use as a place of resi- 
‘dence. He alleges that said entry was not made honestly and 1 in good 
faith for the purpose of actual settlement and cultivation. | 
_ If such charge can be sustained, it would result in the cancellation 
of the entry, for the reason that no entry can be made in good faith 
of land that is not susceptible of cultivation where the entryman must. 


-. have had knowledge of such condition. The law requires that an i 


- entryman must not only reside upon and improve his claim but must 
cultivate it. “The purpose of the homestead law is to secure the © 
establishment of actual agricultural homes upon the public lands. — 
- The improvement and cultivation of the land are neceney: acts to | 


~ that end.” (George Hathaway, 38 L. D., 33, 34.) 
Tf this land cannot be adapted to any. agricultural use, Gir can, 
be no valid entry of it under that law, and if such condition was _ 


known. to exist by the entryman at the date of his entry it was not ‘ 
made i in good faith and should be canceled. | 
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The aharees in the contest is sufficient to warrant a a hearing for that | 
purpose, and it should be ordered. - | | 
The contention of appellant that the land is not public isa is 
without merit. That question was determined when the survey was 


ordered to be made, upon the showing that the island was In eXist- 


ence at the time of the township survey, and no obj ection was made 
by owners of the adjacent tracts,.or the State wuthorities, ee whom 
the application for survey was served. 

Your decision dismissing the contest is reversed. | | 

If upon the hearing of said contest it should be found that the = 


land cannot be utilized for any agricultural purpose, the entry will 


be canceled and the land will be sold as an isolated tract, as directed — 
in the decision of me roe of J pets 21, 1908. 


PRACTICE - REHEARING—NOTICE-RULE cad 


ErtcKson w. Sarre. 


Rule 19. of Practice: contemplates that orders for rehearing stall be ee in 


the manner prescribed by. Rule 9, which requir es per sonal service. 


| “First Assistant Seeretary Pierce to the Commissioner of the eee) 
(F. W.C.) Land Office, October 15, 1909. (O. W. lL.) 


Cora B. ‘Smith, formerly Cora B. Chapman, has filed a petition re-_ 
| questing rehearing in the matter of her homestead entry, No. 11,174, 
made June 27, 1902, at The Dalles, Oregon, for lot 3,S.4NW.4,Sec. 
4,and SE. + NE. 3 t, Sec. 5, T. 18 S., R.. 11 E., W. M. which was held — 
~ for canealiatign by your office secon of November 18, 1908, affirmed . 
by the Department on appeal May 10, 1909. Although styled a 
petition for rehearing, the, action taker’ is in effect: a. motion a0 
review. - 
The contest affidavit was filed Osan: 12, 1906, and ae thereon 
held in December, 1906. Upon this testimony the register and re- 
celver decided. in. favor of the contestee, holding as follows: _ a 
- From the testimony presented in this case it appears that the Hiotice: of con- 


test was. served upon. the defendant upon the land in contest; that the defend- . 
ant was residing upon said land at. that time; that it does not appear that she. 


| established residence as result of knowledge of this contest; that the con-| “ 
-testant has failed to submit sufficient evidence to sustain the allegations. of © 


. contest; that contestee cured any ‘laches: she ae have been guilty of DOr to 
the initiation of this contest. : 

In the time limited for appeal. from this decision the ‘contestant, - 
in place of an appeal, filed a motion for rehearing, ae ‘prayer of the . 
petition reading as follows: | ae 

‘Wherefore, your petitioner moves -for..a " pehearing: of this - ‘contest. on .the 


ground of newly-discovered evidence and offers in . ‘support. thereof the affi- : 
Savits OL 6 42-8 ; 
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The eo tes and receiver decesniitted: the slive record, together — 
with this motion to your office and. your office, September 23, 1907, 
remanded the case to them with the following instructions: : : 
The record is herewith returned for appropriate action by you, sic if a re-. 
hearing is allowed and testimony submitted you will consider the same with 
the testimony herewith returned and render a new Coron, siving the de- 

feated party the usual right of appeal, . 

. Acting under these. instructions, the register and receiver issued 
an order holding the motion for omer e to be suficient and direct- 

ing. further as follows : 

Said parties are. hereby notified: to appear, respond. ana: offer evidence otitis 
ing the. allegations in this case, before H. C. Ellis, a United States commis- 


sioner, at his office in Bend, Oregon, at ten o’clock A. M. on January 24, 1908; 
final. hearing before this office at ten o’clock A. M. on January 31, 1908. At 


said hearing the contestant will be allowed to submit additional testimony in’ -_ 


accordance with her application for rehearing, and the ent will be 
allowed. to. submit testimony in rebuttal. 

The register and receiver sent copies of this notice to all parties 
in interest by registered mail; the return shows that one counsel for 
the contestee received the notice December 13, 1907, the other, Decem- 
ber 21, 1907; the contestee herself did not receive the notice until. 

January 27, 1908, while the hearing was in progress. However, on 
January 18, 1908, she was personally served with a subpoena in be- 
half of the cont seat to appear upon January o4,.1908. At the 


— hearing she appeared by counsel but not. in person, ‘due to the fact 


of severe illness. “Her counsel immediately moved that the rehear- — 
ing -be dismissed because personal service was not had, as directed: 


> by Rule 19 of the Rules of Practice. The officer taking the testi-. 


mony.had no power to pass upon this motion and the counsel for — 
-contestee introduced evidence in her behalf with the distinct state- 
-ment.that it was made without prejudice to his motion to dismiss. 


The contestee submitted commutation proof August 14, 1909, in 


which she alleges continuous residence since November 19, 1906, and | 
states that she has a house, barn, root cellar, 35 acres fenced and 
about four and one half acres in cultivation, the total value of her 
improvements being about $600. | 
Upon the rehearing: the local officers denied the inotion to dismiss 
for the reason that jurisdiction had been acquired by service of the 
original notice and the proceeding upon rehearing was interlocutory, 
and that the notice of same had been properly served by registered 
_ mail, Upon the rehearing they found that the contestee had been in. 
default at the time of the initiation of the contest, and that her resi- 
dence upon the land at the time of service of notice’ was induced by 7 
‘the paca ese of the ems contest. 
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Your office, upon. appeal, held that. the srcn for rehearing was - 


interlocutory and that service of notice thereof by registered letter 


was proper. This was affirmed in the Deparment s decision in the - 


following language: - 
a In regard to the service of notice of reheari ing by registere ed mail, instead of 


7 copy delivered to contestee per sonally, such contention is purely technical, as the 
contestee had full notice of rehearing with opportunity to make defense if she 


had chosen so todo. In fact such service is valid under Rule 17 of Practice. 
Counsel for the petitioner now urges that the motion to dismiss 
should have been granted and a personal service under Rule 19 should | 
have been had: Rule 19 prescribes that orders for rehearing must 
be brought to the notice of the parties in the same manner as in case 
of original proceedings. This rule therefore excepts orders for re- 
hearing from the other classes of orders covered by Rule 17. Notice — 
therefore should have been properly served under Rule 9, requiring 
personal service, and not under Rule 17. The case is not similar to — 


that of Piper.v. The State of Wyoming (15 L. D., 94), for the: reason — 7 
| that i in that case the register and receiver had not a rendered a. deci- in a 


sion, the case stmply being reopened for further testimony. 
From the above it is apparent that it would ae renee have been 
the better practice to have served the notice of rehearing personally. © 
However, should the present petition be granted it would merely re- | 
_ sult in the retaking of testimony already “submitted, of the taking of 
which the contestee had full knowedge, and thereby: inflicting useless 


expense upon both parties. The Department has. power to “suspend _ 


- its rules of practice in order to facilitate and promote justice where | 
the enforcement of the rule would embarrass and defeat a just deci- 
sion. See Caledonia Mining Company v. Rowen (2 L. D., 714, 720). 
It is also urged that the petition was not sufficient upon which to” 
order a rehearing, and that the decision upon the merits is not war- 


ranted by the evidence. Both of these contentions are without: foun- a 


dation and the Department is convinced that, apes the merits, its a 
prior decision is correct. | 
The petition for rebearing i is therefore denied. 


cor I. WrMan. 


Motion for review Pe departmental decisions. of. May 19; 1909, © 
and August 24, 1909, 38 Ds 164, denied Py First Assistant Secre- 7 


2 tary Pierce October 15, 1909. 
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REPAYMENT OF FEES-SELECTION UNDER THE ACT OF J ULY 1, 18s98— a 
ACT OF MARCH 26, 1908. | | 


| _ Norrazen Pactric Ry. Co. 


The Northern - Pacific Railway Geingaus having voluntar ily relinquished a | 
selection under the act of July 1, 1898, after having paid the required — 
fees, and subsequently embraced the same tracts in other lists under that 
act and again paid fees thereon, is entitled under the act of. March 26, 
- 1908, on repayment of the fees paid upon the first Selection. oR 


| First Asses aa Pierce to the Comamissioner of He General 
(F. W. C.):: | Land Office, October 16, 1909, AS. W. W.), 


This is tive appeal of the Northern Pacific Railway rere from 
- your office decision of June 11, 1909, denying its application for re- 
payment of fees paid on Dickinson, North Dakota, selection list No. 
109, and’ La Grande selection lists Nos. 61 and 62, under the act of 
July 1,.1898 (80 Stat., 597, 620). — 

It appears that after these selections were filed it was aihertaned 
by the company that there was not sufficient time within. which notice 
of the selection might be. posted and published, as required by the © 
- circular of February 21, 1908 (36 L. D., 278), and that the lists were — 
| relinquished and the same lands-again-selected under the same act - 
in other lists, payment, of the fees required by the law and regula- 
tions having been made in both cases. 

Your office decision denying the application held that hese ‘selec- 
tions were not in conflict when made and that.they were not therefore - 
erroneously allowed; that for that reason the act of June 16, 1880 
(21 Stat., 287), ‘lees not apply to the case; and that no fees a re- 

- payable under the act of March 26, 1908 (35 Stat., 48)... 4 
The law and regulations in force at the time these selections were 

_ made provided that a fee of two dollars should be paid by the rail- — 
way company for final location of every 160 acres of land or fraction — 
thereof. Inasmuch as it appears that twice that amount has been 


~ paid upon the final location of these lands it would seem that the 
- double payment. of fees constitutes an excess payment within the con- _ 


templation of the act of March 26, 1908, supra, which provides— 


That in all cases where it shall appear to the satisfaction of the Secretary of 


the Interior that any person has heretofore or shall hereafter make any pay- 


~ ments to the United States under the public land laws in excess of the amount 
ihe was lawfully required to pay under such laws, such excess shall be repaid c 
to such person or to his legal representatives. _ ; 

It follows that the action of your office must. be reversed, and the 
epphesiien will be submitted for allowance. | 
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SELECTION LISTS BY STATES, RAILROAD COMPANIES. ETC. 


~ Lsrructions. 


- DEpartTMENnTt OF THE Exrmtor, 
Washington, D.C., October 16, 1909. 


. Tue ComisstoNEr or THE GENERAL Lanp Orerce 


Sm: In connection with submission of indemnity school eeaon | 
| lists and other selections by States, railroads, or individuals within 
- areas withdrawn for coal classification, or classified as coal lands but 
which have been reported by special agents of your office, after ex-— 
amination, as non-coal in character, it is suggested that in order that. 
the Department may have all available information upon the subject 
and that the disposition of the lands be safeguarded, such selections | 
when ready for transmission to the Department be first submitted by 

you to the Director of the Geological Survey for report from him as 


to whether any objection to the approval of the selections, on the © 


ground of the character of the lands, 3 1s shown. by the records of his 
Bureau. 2 : a. % 7 
ve respectfully, Bak : Pimrce, 

| } | _ Aeting Seoretary. 


HOMESTEAD ENTRY ON RAILROAD LANDS—CREDIT FOR RESIDENCE . 
AND IMPROVEMENTS-ACT OF APRIL 19, 1904, AND SEC. 6, ACT OF | 
MAY 29, 1908. i 


Perer Je UsKL. 


By making an entry for less than 160 acres and receiving credit thereon, under 
the act of April 19, 1904, for residence. and improvements upon a prior . 
entry which failed by reason of the decision of the Supreme Court in the . | 
ease of Wisconsin Central R. R. Co. v. Forsythe holding the land to have 

'- passed to the railroad eompany under its grant, the entryman exhausted | 

his right under that act, and is not entitled, in connection with an addi- — 
tional entry, to any further. credit, under: section 6 of the act of May 29, 
1908,. ‘on account: of such residence and improvements. 


Furst Fes Soci Pipes to the Comméisstoner of the General 


(F.W.C.) > Land Office! October 25,1909. - (8. W.W.) 


-.This is the appeal of Peter Juski from your office decision of 
reign 8, 1909, holding that in order to acquire title to the NW. 4 - 
NW. 4, Sec. 21, T. 32 N., R. 86 W., Douglas, Wyoming, land ite. : 
trict, it will be necessary for him to comply with the requirements 
| of the homestead law as to residence and cultivation. © | 
_ It appears from the record that on January 2, 1892, Juski made 
homestead. entry, No. 2752, at Ashland, Wisconsin, for the NW. 4 
of Sec. 7, T. 45 N., R. 4. W., which entry was allowed under the 
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order of the Department bearing date October 22,1891. The title 
to this tract of land, with others, was thereafter the subject of a 
decison by the Supreme Court of the United States wherein it was 
held that the lands were not property of the United States, as held by 
the Department, but belonged to the railroad company (159 U.S.,46), 
and, in accordance with that decision, J usin’ s entry was eae by 

your office March 24, 1896. ‘ 
By an act passed eal 19, 1904 (32 Sue , 184), Conse provided 

that all qualified homesteaders who had sitened railroad lands under 
the departmental order of October 22, 1891, above mentioned, and — 
were thereafter prevented from completing title to the land so set- 
tled upon and improved, by reason of the decision of the Supreme 
Court in the case of Wisconsin Central Railroad Co. 2. Forsythe ~ 
(159 U. S., 46), should be given credit, in making final proof upon 
homestead. wae made for other lands, for the period of their bona 
fide residence upon and the amount of. improvements made on the 
lands to which they were. unable to complete title. It seems that 


. Juski took. advantage of the provisions of that act and on January © 


27, 1906, made homestead entry, No. 11896, at Marquette, Michigan, 
forthe. 4 of NW. 4 and NW. 4 NE. 4, Sec. 18, T. 44 N., R. 35 E., 
for which he received a patent in due time, and in acquiring title to this 
tract of land he was not required to reside upon or cultivate the same 
but was given credit. for his residence and Dre eneots upon oe 
~ land in Wisconsin: lear | | 
_ Having thus acquired title to onlg 120 acres under his entry ma de 
in Michigan, and having entered 160 acres of land in. Wisconsin, 
Juski claims that he has not had the benefits of the homestead law 
and is therefore entitled to acquire title to 40 acres additional under 
the provisions of the act of May 29, 1908 as Stat., a); section SIX 
. of which provides: | 
That. all qualified homesteaders who, under an order issued by the Taud: | 
Department bearing date October twenty-second, eighteen hundred and. ninety- . 
one, and. taking effect . November second, eighteen hundred and ninety-one, | 
made settlement. upon and improved any portion of an odd-numbered section | 
- within the conflicting limits of the grants made in. aid of the construction of 


the Chicago, Saint Paul, Minneapolis and Omaha Railway and the Wisconsin - 
Central Railroad, and. were thereafter prevented from completing title to the 


' land so settled upon and improved by reason of the decision of the Supreme Sar 


Court in the case of Wisconsin Central Railroad Company against Forsythe 
— (One hundred and fifty-ninth United States, page forty-six), shall in making 
final proof upon homestead entries made for other lands, be given credit for 
the period of their bona fide residence upon and the amount of their improve- 
- ments made on the lands for which they were unable to complete title. In 
the event that any entryman entitled to the benefits of this act, shall have 


died, the right to make such second entry shall inure to his surviving widow, - . 
and if there be no widow living then to his minor child or children, if any, 


- in the manner hereinbefore provided : Provided, That no such person shall be 
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| ‘entitled t to the benefits of. this act 08 nie fail to make entry: within two year 2 oe 
after the passage of this act: And provided further, That this act shall not be = 


a : considered. as entitling any person to: make. another homestead entry who. shall” . | a a 
>. have received the benefits of the homestead law since being prevented, as afore-- 0 


° ” said, from. completing. title to the lands as aforesaid. settled BIHOR and | improved ms a : — 


— “Not only i an Ae brief bean filed: iy eonnaaks in A suport - Pe = 
of the appeal but the case has been orally argued before the Depart- a 


: a ! : ment, and it is earnestly contended that. your office erred in requiring | : oe 3 
that Juski shall. reside - upon and cultivate: the. land applied for. 


herein. before he will be allowed to acquire title under the homestead ee 


Jaws. - “Counsel. for Juski refers to the. procedure | adopted by the Go 


- ‘Departinent under what: he terms similar acts respecting the adjudi- ate - 7 
cation of conflicting’ claims of settlers and railroad companies, aNd ged) ae 


-- maintains that. the practice followed. under those acts should be. 


ee adopted here and that the action: taken i in cases. arising under those - - ae 
7 acts is controlling of the disposition of this case. ) : 


~The alleged similar-acts cited by counsel are the a acts of February ic 
| 24, 1905. (33 Stat., 813), relating to lands in the-Mobile and Girard: ~ 
lon grants ae Alabama, and the act of July 1; 1898 (30 Stat, 


597, 620), relating to conflicts between settlers and the. Nowthars ee 


Piciae Railroad Company. While no particular case is cited under 


the act of 1898, reference is ‘made to the instruétions issued under —— 
said act, and the case of James A. Bryars (34 L. D., 517), under the | | 


act of 1908, 1s oe to as authority in "support of sappellanys 
contention. 

~ While it 1s true hat the acts relating to the Mobile and Girard | 
railroad grant and _ the. Northern Pacific railroad grant are similar ” 


> in many respects to the act under consideration, upon careful exam- 


ination it will be seen that in other respects they differ materially. 
“The two acts cited grant the privilege of transferring the homestead . 

claim to other lands, while the act under consideration, as shown 
above, merely provides that duly qualified. settlers in making final 
proof upon homestead entries for other Jands shall “be given credit 


for the period of their bona fide residence upon and the amount of = 
their improvements made on, the lands for. which they were unable Rg hase 
to: ‘complete title. ”. Again, the act. under consideration provided | me epee. 
fur ther’ that it shall not entitle any person to make another home- . 
stead entry who shall have received the benefits of the homestead:law 


since being prevented from. compleeng title to the pee originally ats 
‘settled upon by him. i ae 

. After the passage of the act of. 1904 Jn uski had ‘the. privilage’ of ; 

: entering under the homestead. law 160 acres of public land, wherever 


he might find it, and of acquiring title thereto without either residing. ~ : 
me upon or cultivating it. This privilege was a him ne oe 
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a . eee ace ot the fait that ne had. been taduced by a an erroneous degen -F 


22 of this: Department to make a homestead entry. for railroad lands in 
ea _ Wisconsin and had resided upon. and cultivated the land for. the : : - 
a 3 perio Acar tiie required by the homestead Ga ‘Tn. exercising this oA : : 
privilege Juski: elected. to enter 120° acres of land in Michigan. %no =: 
ea making ' this election he was in no way influenced by the government.” — 

Tt is true he may not have been able to find in that section of the © 
tae % country more than 120 acres. of contiguous tracts; at the. same time, oie = 7 
~~. however, it was of his own. volition that he entered the. lands in”: oe, 


oe Michigan. and did not. go. elsewhere where the full quota, of 160 acres, 


we a might. liave been. found. This Department has. always held that the a - 
a homestead right i is exhausted by: the: making of one entry, ‘whether. i! 


. ES S ‘be for the full quantity to which the entryman is entitled or ‘for less, 
oe ene. whether, indeed, the title is afterwards. acquired or not... That 


a - such has also: been the view of Congress 1s: clearly shown. by the — os 
, _» supplemental legislation enacted for the relief of. persons who have 
entered homesteads: and. have lost: or: forfeited | the same 3 and, also; 


by the supplemental legislation providing 1 for additional homestead. : : | 


: entries... : . 
The sixth section of this act a March 2, ‘1889 (Os Stat. B64), while 


= granting a person. the right to make a second homestead entry where 


‘ he has entered and: acquired title to. less. than 160 acres, plainly pro- 


—! vides that in no case shall patent issue for- the land eee by the: 


additional entry until the person: making such additional entry shall 
. have actually and in conformity. with the homestead law, resided 
| upon and cultivated the lands. so additionally entered. .This pro- 
vision of the law fully answers contention of counsel. that Congress 


does not require a man to reside’ ten years upon public land i in Onder : 
- . to acquire title to 160 acres under the homestead laws. | : : 
‘The case of James A. Bryars, supra, arising under the act of 1905, _ 


+ cited by counsel, is not in point: Indeed, it was held in that case 


that while the entryman in transferring hic homestead claim should 


not be required to select contiguous tracts, it was expressly held that 


- the transfer should be limited to one entry. In the case under con- — 


_. sideration the applicant. did not attempt to locate noncontiguous a 


_. tracts by the inaking of one entry ; indeed, that could not have been : ia 
--... done in this case because one tract was ‘located? in. Michigan, while the wie 
Sone other tract—for which application is made—is situated in Wyoming. ae 


That provision of the act of 1908 under consideration which de- 7 - : 
| clares that the act shall not be considered’ as entitling any. person = 
_. to make another homestead entry who shall have received the bene- 


fits of the homestead law since being prevented from completing” — : 


- title to the lands: originally settled upon by him, is conclusive of : 
- the disposition of this case without regard to what may have been — 


ot done bY the Deparment under other acts. of cee aed for ee is 


_  # 
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oe like} purposes but chick OE iiot éontain auth: a. provision. - ote Crees ae 
*-. questionably had received. ‘the benefits’ of the. homestead law: in ae ae 
_ quiring title to 120 acres of land in. Michigan. He is not; therefore, ee 
ee tye entitled to acquire additional land j in » Wyoming u under r the act 1908. os oe 


a Your office, decision 3 1s affirmed. 


ae Prior § SETTLEMENT CLAIM—RESIDENCE DURING PENDENCY oF con- ; oe oe 


_ TEST FEO CEEDIN GS. 


Saw wD. Rossen. 


“ee Where one dennis: to be. a prior settler institutes proceedinza against. an. vente? fog 


_ try made: subsequent to, his. alleged settlement, he must reside upon. the. 3 ee 
land during: the’ pendency of the: controversy ; and should he. fail to. 0s 
the entryman, if he in. the meantime continues residence thereon, will have, ee eer 


, the BOHeT Or right.: 


: ~_ First Assistant Seer ‘ibaly Picrie to the Commissioner r of the General ; a t. 
ware (F. W. C. ) _ Land. Office, October &7, (1909. mcr i 7. oe oe 


December: 26, 1908, Henry J. Shaw: annde. homestead entry ‘for: the RE es 


a NE. 3 4, See. 33, T. 98 N., R. 73 W., Mitchell (now Gregory), Soh 
_. Dakota, land district. Be anuary 16, 1906, Michael H. Russell fled in 
is the local land office his: application to make homestead entry for ie 
-. same tract, alleging prior settlement. thereon. ae hearing: ee ee 
| "dered to be held. February 23, 1906. The hearing was duly had and: 
the local officers found in favor of Russell. It was shown that Shaw 


-. made entry for the land with full knowledge that’ Russell, or some 


_ other person, was claiming a right thereto; that Shaw bargained with 


| a | Russell’ for the sale of the land, agreeing to pay $700 as the purchase — . ; - - 
. price and to secure the same with chattel mortgage on certain live. 


- stock; that. Russell had ‘made. settlement and claim to the land on ~~ - 


eka October 13, 1905; that he started the erection of his house on October. - ‘ 


15, 1905, sodded it up on the outside, broke a fire guard around same, — 


- Searle e diga well, and that he commenced an alleged residence on : 


7 ) anuary 8, 1906. Nour office and the. Department also. found that _ 
, Russell had. prior and superior right to the land and the case waS 
~ finally closed and Shaw’s entry canceled, February 25, 1908. Russell _ 


7 tendered, his application to make entry: for the. ere February. OD. « 
1908. .March 2, 1908, the said Henry J. Shaw: filed an affidavit re 


‘ae contest against the. said entry of Russell, wherein. it was alleged that a eae 
- . Russell had failed to reside upon, cultivate, or improve the land from > 


~ April 20, 1906, to December, 1907. Hearing was had upon the con- ~ - 


test and the local’ officers recommended that the Russell entry be ey 


oe allowed to remain intact. _ By ie office decision of as 19, 1909, 
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a2 ‘yc you a the. aicuon of the local Rie and ela’ for ee : i 


a the said entry of Russell, stating as a reason therefor. that— es 


Testimony in: the case conclusively | established that ‘Shaw moved: on the lana 


iad "6 with his family on April 20, 1906, within® six months from the date of: his entry, : 7 
- and that: he has continuously resided. there ever. since, cultivating a. portion of . 


: the land. and. making numerous and valuable improvements. - Hearing. on the 


; former contest of Russell on the claim. of. prior settlement was had February 2 | mn 
28, 1906, prior to the time Shaw- established his residence on the land, and = 
oS Shaw’ S- entry Was. ‘canceled solély’ on the ground. that Russell was. the. prior | 


7 settler. ‘During the ‘pendency of. that coutest it was incumbent upon. Russell 


ae to maintain the continuity of his residence. ‘See McCalla v. Acker: (29° ne D,. a 2 


~ 208). The: testimony in the case clearly shows that Russell. resided in Gregory, - 


ce South Dakota, during. ‘the years 1906 and 1907, “where he was engaged in the ie 

_.. real estate business. Gregory. is at least three miles. distant from the Jand.. = 
. During-that time he was seen on the land at infrequent intervals when he made. 
visits to the same. “He had a shack on the Jand but it was locked with a pad-. ere 


Beate lock pr actically all the. time. He made no attempt to cultivate the land. and no : | 
Janie, other conclusion. is possible than that he failed to comply with the’ requirements a 
ees : of the homestead law from April, 1906, to December, gor. | oe 


may An appeal by Russell brings the ¢ case hefore the » Department Se: a8 
, eee : 


Claims ander the inomentead law's may ibe en either by settle: 7 : 


ment or entry, and the person initiating such claim must. continue to‘. 


sue comply with the law. An alleged prior settler proceeding against an 


~ entry made subsequent. to his settlement must continue residence upon | 


: the land claimed, otherwise the eutryman who has continued his resl- 
“dence will have a superior right to the land. Mary E. Coffin (34 


iL. D., 298); Gardner v. Claypool (27 L. D., 562); Rowan v. Kane ~ 
(26 L. D., , 841); ‘Benjamin ». Eudaily (25. T. D., 108) ; Thompson | 
= et al. vs Craver (25 L. D., 279) ; Griffin v.. Smith - (25 L. D., 829). -- 
_ A number of court ‘decisions have been. cited. which, it is. ened : 


oe support the contention here made that a person who. has an. existing et 


homestead entry of récord has the right to exclusive possession. of all : 


_ of the land embraced in the eritry, even against a prior settler quali- 
~ fied and intending to make entry and who is not.in default in making | 


ie application for the land within the time required by law, and that 
- it follows that the settler could not maintain his residence under such 
circumstances. The. principal cases cited to support this: view are 
the following: Kinney ». Degman cs N. W., 818) ; Reservation State i 
.+ Bank v. Holst (95 N. W., 931). : a 


Said cases have been carefully. Seomcl and: also the rs cases. 


eited, and it is found that the facts. presented. in said cases were .. 

“unlike the facts presented in this case, and the said decisions cited. . 
-. donot, for that. reason, furnish authority for the contention made _ 

~ by the. defendant in this case. In fact some of the’ decisions cited | 
by appellant are, when closely considered, “found to express opinion oo 
Ls snore. onnee to the view fansistee upon ne him. For instance, am. 2 
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chee case ae Tigran wv. Miller & Leith (96 N. W., 661), cited by: app peel : 


7 -_ lant, the following language is used énéer alia: 


There is. a class of cases of which the cour ts take jur risdiction to protect ore ae oo ie 


a _presery e the ‘possessory rights of par ties who have entered upon gover mment land ‘a ? 


and who can. connéct themselves with the land by some color of title. Or, Dos © - — : 
. _ -Sessory claim or right under some statute of the United States with a view of 9 bs. 
- entering it as a homestead or pr eemption Claim. Where. two. par ties claim such he 


| oe right of. possession, the courts will interfere to protect the party whose right ae 


was first acquired and while. the question of priority between the parties is aes 


a being deter mined by the land department of the general government. Could the 3 ee 


plaintiff in this action show that he was in possession of this land under any. 


a claim of homestead | or preemption, or: any other right growing out of public / 7 


~ land Jaws, the court would protect his possession until the land department of oe 


the general government examined the case and determined that such possession... 


was subordinate to that of the party seeking to oust him. But the facts ‘in thig +2) hie 


a _ ease are the rever se of what is necessary to give the court jurisdiction. “Plaine 


tiff, without claim or right to the land, is seeking to enjoin. those who claim = | 


- a under a. homestead. entry made at the proper land office of the United States * a om 


. from. taking possession and is asking the court to usurp the exclusive jurisdic, a 
: tion. of the land department by declaring fraudulent and void homestead entri ies ar 
. ‘allowed by that department. | This the court has not power to do. 


The law relating to the right of possession, under such Bunce rae 


; _ ssnnces. was clearly and correctly stated in the case, of Glover vo 
/ Swartz (58 Pac., 943), as follows: | Bete 


: One who is in good faith contesting a homestead entry upon the giounds of i a : 
prior settlement and is residing upou the land in controversy will- be per mitted - a - 
“to occupy the land in controversy until the land department shall finally deter- 9". 


- mine which of the claimants has the superior right to. the land. .The courts a | 


will then give effect to such decision by requiring the. unsuccessful or defeated Bo Lene 
| claimant: to surrender: possession of the land to the one to whom the ane wre ce 
sn ene has awarded it. 3 


Some. evidence was introduced at the hearing ha that. Shaw res 
- had at one time stopped a man sent by Russell from plowing upon the © 
land involved. He also prevented rock from being taken from the — 

land by” a man who. had been granted permission by Russell to take 4, 
the rock. However, Russell acknowledged that he had not person. es atk 


. ally been interfered. with and instead of claiming excuse for absence, ~ 


.. he endeavored to show that he had actually maintained residence. oe 


| upon the land. In view.of the record, it is not believed that it should 7 = a2 a 
be held that Russell was prevented by Shaw from maintaining: resi: 


dence. Russell could not maintain residence by proxy and the men — 


sent by him had no right to be on the land, as they were mere tres- _ oe 
_. passers, unless Russell was in.fact a bona fide resident thereon. 


The record shows that while Russell did perform certain acts of ey 
settlement and made a pretense of establishing and maintaining resl- . 


dence, yet he never did establish a bona fide. residence nor continue ae 
~~ to occupy the land, as required by law. In the former contest. it: was: ; 


: . omer oo he had performed such acts with reference to the Jand as Sons i 
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oe prevented valid entry of. same by Shaan 3 is now oo However ae 
. -.. thatthe initiation of his claim was not properly » followed up by _ 
ol bone fide residence. Being thus in default, the claim of Shaw, who- 
yea _ has maintained a continuous dona fide residenca, j is superior. 


_ Your decision holding for cancellation the. ony of Russell, is 
SURVEYS oF HOMESTEAD ENTRIES WITHIN NATIONAL FORESTS. 
--RegunaTions. 


“Dararear OF THE Tyeucion a 
~ - GENERAL Lanp Oretce, : 
Washington, D. Cs Qetober 16, 1309. 


te Unreep cee Survevors- een 


Sirs: Referring to. the act of: jae aa 1906 (34 ‘Biat.,. 933), as ' 


a ginended by the acts of February 8, 1907 (34. Stat., 883), ‘and May mass 
: 80, 1908. (35. Stat., BBA), and to circular. dated. eee cee 16,°1908 ©. |. 
Poe. (37 L. D., 355), relating to homestead entries within national forests, i 


ee you are now instructed as follows: . : 
1. Applications to your office for survey” of homestand: éntries - 
4 within national forests under the stated acts, duly signed and dated, — 
: should, to form-a sufficient basis for your action, state the entry by | 
ee date, number, local: land office, and name of entryman, whether the — 
EY ots tract: as listed has been marked on the ground by the Forest: Service, 
-. the -metes and bounds desired by the entryman, and the name and 
ee address of the surveyor he wishes you to instruct. If known to the. — 
Sy og entryman,. he should state also the location of the claim by section, 
township, and. range, and whether these are surveyed or unsurveyed, 
and the number and date of. listing. He should also submit tem- 


- porarily the receiver’s eee for your. ‘information as to matters: 
stated therein. | 

2. Upon vceipt of an seplicstien for survey, you: Sail consult the 
‘records of your office, especially as to conflicts, either known or prob- 
able, of the survey as applied for, with mineral and other surveys as 


ie approved and, if. advisable, correspond with the local land office. 


3. When the application is completed and in proper form you will 


submit it to this: office, with illustrative sketches when needed and 
appropriate remarks. List conflicting approved mineral surveys, that 
you may be advised which of these are patented and therefore to. be. _ 

excluded, from the entry survey. Should it appear that the latter is - 


= . separated into detached porians: by a. patented claim, explicitly a ee 


yg : the fact. | _ 
4 As promptly as ia Ciesla: the: euieton aii BS considered, ea 
7 descriptions verified, the ae of the ony armed and ear aye 


oi office instructed. 
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5. ‘Upon inistraction fom this oflics: +6 proceed, you will call A apes . eae 


. . the applicant to. make the requisite. deposit i in the usual manner for 4 


work in, your. office, on the survey, and submit to you the usual evi- — es 


" dence. thereof; on receipt of which you will issue necessary and suffi- Bay 
— clent instructions to: the surveyor designated by him, of whose fidelity ite 


and. skill “you. should carefully assure yourself, inasmuch. as it is not ie ey 


_ ‘intended. at present. to make’ field examinations of these surveys. It. - aa - 
will be explicitly stated in each case ‘that the surveyor must look to” eo 
ag tat the applicant. for. all compensation, as. the United States a assumes no = he 


: : liability by reason of the instructions. 


- 6. The instructions should state the aeolian, listing. - and ces, . i 7 


as with dates, numbers, and local ee oftice.. They will, prescribe any» oe 
“survey in strict: conformity. with or “ embraced within. the area de- 2 


a scribed in the listing and entry,” the descriptions i in which and in the 


_ survey application . you will furnish to the surveyor; and the field oo 


- notes must show and explicitly state such conformity Orantlasion 2 

oe with descriptions and positions of corners and other markings of the 
= '. listed. tract by ‘the Forest Service. You will also furnish'the sur- 

Pee veyor with such. other requisite information. as the records of your St 


.- office afford. 


a: OE Many of the requirements: in: the See Mental ‘cn : oe | 
October 6, 1908, are. eminently applicable to these entry surveys,and =; - 


_— a the principles sad purposes underlying them should have appropriate - * 
ie recognition in the instructions you issue. “Such are the: general re- . : 


ae - marks on pages 6 and 7, those.‘on fieldwork 3 in section. 8, on survey in © 


oe section. 10, and. on instrument, connections, meridian, locating monu- are | 
-. ments, ce corners (except as already provided in section 10 of sald: 
~ circular) | on pages 10 to 14. Topography prescribed by ‘section OA tae 


should be supplemented for the purpose of these. surveys. by. a suffi- 0. S 
~~ elent account of improvements. The noting of conflicts, section 25, 
~ should embrace all claims of any nature whatever, whether epeeved oi. 
or unsurveyed ; and when thereby presumption is aed: astothemin- © | 
eral character of lands included in the survey, the field notes should Ee es 
be specific as to facts bearing on the question. Sections 27 and 31 Z ee 


have valuable suggestions in respect of field notes. 


8. Determination of. the position of the entry survey dolaeve: to ee 
accepted section boundaries as these exist on the ground, induding oe 
intersections. pr éscr ibed in section 15 of the stated manual, is incident. = | 
toa complete survey. It implies justifying retracements; resurveys, Sek ie, 
and restorations, and possibly a limited section. subdivision. Under 
~ normal conditions these. will not be excessive. When obliteration. eee 
- corners or gTOss inaccuracies in surveys are developed to such an ex- 
tent as to require extended retracements, with attendant uncertainties ee 


-in results and possible complications, you may deem it best, in the 


exercise > of. a sound discretion, to restrict this requirement a and resort Eee 
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- to methods gated: in reedtion 14: of the stated’ maul But j in Sine 


a cases the field notes: should fully show conditions found by the sur-_ : 


| veyor justifying your action, and these should be. represented on the 


ane "4 entry- -survey plat in a distinctive manner for future use. ~ 


9. These surveys being agricultural, distances should. be colvtenéd 


in chains and links, Limits of closings may be set at 1-320th, or 25 

' links per mile. Closing corners should be established at intersec- 
tions of the entry survey with surveyed section boundaries and in- 
_ cluded i in the prescribed series of consecutive. corner numbers. The — 


surveyor should be provided. With a copy of office circular on “* Res- 


; ~_ toration of lost and obliterated corners,” issue of June 1, 1909 | (38 
LL. D., 1), and its.use instructed when necessary. 


10. Field notes must be verified by the affidavits of assistants aa 
surveyor, that of the latter tobe executed before e an officer nee to - 
administer oaths and having a ‘seal. — ; 

‘11. The preparation of proper instructions for sur vey. ane returns | 
is confided to you without formal submission to this office. | 


12. Plats will.be prepared, to a suitable scale, on sheets of the size 


and with border prescribed for regular fowtshia plats.. In addition 
to. the entry survey, with its associated retracements and resurveys 
designated as such, the plat will. indicate adjacent and contiguous 
surveys. . Surveyed sections will be shown with courses and distances. 
‘If the section survey 1s approved by you, existing subdivisions therein 
will be shown without areas. Unsurveyed -section lines will be ap- 
propriately indicated if their positions can be protracted with rea- 
sonable certainty. - The status of surveys and protractions should be 
- definitely stated, for instance, as patented, accepted, suspended, un- 
_ surveyed, etc., as the case may be. ; 
13. Searepations will not appear. on the entry- survey plat, but 
after patent will be shown on the township plats subsequently ap- 
proved; and in these cases small portions of legal subdivisions con- 
sequent on segregations of patented mineral claims, that may be in- — 


~~ eluded in adjacent, lots created by the entry survey, should be so 


Z included if the resulting lot is of pr op form and ; area.’ _ Wee page 74. 


7 of manual of 1902.) 


14. In convenient form the plat ail state ie, bias on nie the 
| survey is based, by date, number, and local land office, and the sur-_ 
_ veys, agricultural and mineral, directly involved, with names of — 


- deputies, dates of contracts, special instructions, ore. execution, 

~~ and approvals. A table of areas should list: conflicts, if any, and 
eo . poe in each section, when known, and total area. oe 
15. Plats will be prepared in fuadruplicats and two transeripts of: 


: : aay field notes. The original plat and field. notes will remain in your ve : . 
files... The duplicate plat and one transcript will be transmitted HO 


= ae office ; as will be deemed to be the oe and field notes Dre 
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Pas ae in the cated: act to be filed by the. enay aan aa will be S018 
_veferred to in his final proof. Upon.:advice of this office, which Wille we 

— be considered by you as an approval. of your. action | (acceptance Oc oe, 

the survey not being thought advisable, as the entry as surveyed may 


7 not, be decided patentable) , you will transmit the triplicate plat and eS 


one transcript to the proper local land office for its files and the quad- ve 
ruplicate plat to the entryman: for prose © on, the claim,: as ee 7 


oy said act. 

16. When the triplicate sie 1s s filed you will gouty. ae Forest 
Supervisor of the fact; a plat need not be sent, as the for est officers: | 
will have access to. the entryman? S quadruplicate. - ae nee 
17. Section 10. of the stated circular of December 16, 1908, supra Is : 


7 hereby modified in accordance with the foregoing. eo td 
18. As opportunity presents, vou should endeavor to. ei ap- oe cae 


7 : plicants from exorbitant: survey charges by. furnishing them with — ee 


lists of. deputy, mineral, and other surveyors, and in other legitimate ee ae tes : 


_. sways assist them in this matter, with which they are’ not familiar. om 


- You may properly suggest that their arrangements with. surveyors aa 


~~ should be conditioned on surveys and returns being acceptable to-you. — 


ot, = But your office will carefully refrain from peal or ney in- ee . 2 


. fluencing their choice of surveyors. 


19. In all correspondence relating to survey Ssolications and action a 


thereon mention should be made, in. the body of the letter only, ton 7 


i entry by date, number, local land office, and name of entryman, for ie 2 


. convenient office reference. | ee | ; 
Roe respectfully, io ae Freep Denner, 


“ "Approved: | _— 
| Frank Prerce, aes 
Bs Secretary. 


‘PLACER MINING. _CLAIM-—LOCATION, BY CORPORATION. 


Ico Bripes Exrension. Pacer. 


A. corporation, regardless of the ‘number of its stockholders, may lawfully locate 
_ no greater placer area under the mining laws than is auowanies in the case 
of a single natural. Pests ae 20° acres. 


. : First Assistant Secretary Pisnes to the Commissioner of the General 


(0. L) Land O fice, November 2, 1909. (F. H. Bp. 


Commissioner. 


| Specaaped 5, 1908, the Redding Gola sua Cgpper Mining Company, one ~~ 
a corporation existing under. and by virtue of the laws of South © 


2 Dakota, made entry (No. 0389) for the Igo Bridge Extension placer 
mining claim and the Four Mile Bar Copper. lode claim, in the Red- 


i< _ ding, California, land. district, the placer on Comping lots t ae am | 
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3 See. 97, and ae 5:4 t NW. 4 NW. i SW. 1 NW. a) and $4 : SE. 4 


. es : NW. 4 4, cas 26, T. 81 Ne R. 6 W., M. D. M., and began sig an —~ . ie 
aS applied | for aad entered, of LBL. 19 acres. — . a 
. Upon receipt and examination. of the record in due course, your ~— 


: pais by decision of June 12, 1909, found that the placer. claim. had 


been located by the corporation, April 6, 1906, and, citing the cases 


| 2 of McKinley v. Wheeler (180 U. S., 680), [iited. States v. ‘Trinidad - 
“eon Co, (137. U. 8., 160), and Miller vy. Chrisman (73. Pac. Rep. - 


~ 1083), held that a corporation, regardless of the number of its stock- 


holders, could lawfully locate no preater placer area than is allowable oh 


in the case of a single natural person, namely, twenty. acres. _Ahe .. ae 


| local. officers were accordingly directed to— — 
Ee - allow. claimant sixty days from notice within which to soe cause why the Igo : a 


» Bridge Extension placer should. not be canceled to the extent of all but. the aan 
oo twenty acres. thereof upon. which discovery shall be shown to have been made. 


| and upon which. sufficient improvements appear ; and, in event that said twenty. 


 aeres of placer ground are thereby rendered non- -contiguous with the Four Mile ~ 


: Bar. Copper lode, claimant will ‘be required to elect upon which thereof A wishes - 


Pie . to proceed to patent. 


Instead, the company has appealed to. the Pe aad “erges| 


. ae and relies upon a. conrary: view of the law aS to the area it may “Ea 
a _ Properly locate. : = : peo: 
Neither of the cases so cited by your. ones involved. she: uieren : 


~ now presented, nor does either of them directly or in principle. SUS-_ 


tain the conclusion expressed in that connection. In fact, as far as. ne 
- the Department i is aware, the question has never been passed upon. by’ ey 


| any court. Nevertheless, it is believed that the view ‘taken by: oe 


= ‘office must be sustained. 3 a 
Whilst, in a sense, a corporation represents aD association. os per- _ 


focan for the accomplishment of some purpose, it is in legal con- 
~ templation but: one artificial. person, the. rights and liabilities of: 


which, as such, are unaffected by changes of membership. Ttis in. -- 


_ the corporate entity that the legal title to’ the corporate property 
vests, the shareholders having only the beneficial interest therein. — 
~ What may well-be taken as a statutory coincidence with this view 


- ‘ in this case is that, whereas section 2319, Revised ‘Statutes, restricts 
| the right of exploration and purchase of the public mineral lands. to — | 
citizens of the United States and those who have declared. their in- ei 


_.. tention. to become such, section 2321 on the one hand oe that . 
there be shown such ivenehio in every member of an “ association | 
of persons unincorporated, ” and on the other hand accepts. as proof — 
_ of citizenship in the case of any domestic corporation a certified copy 
of its charter or certificate of incorporation. So, too, ue distinction’ 


As. implied by. section 2325, which confers upon every “ person, asso- 
- ciation, or corporation mutheriacd: to locate a claim,” upon full com- _ 


o Bene with me ae the right to apply” for ee The reasonable, 
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. * goneluaion is ‘that, within’ the iecilaties: contemplation, Cineeee Gee a ee 
et corporation locates a lode or placer claim under the mining laws, it 2° 9+ 


does so in its strictly corporate capacity, and that. itis with respect. a 


a Jute. it asa corporate entity, rather. than. in the collective capacity of. sae o 
x the stockholders, that the provisions of those laws should. be. applied. CPE OG pee 


Inasmuch, therefore, as the. privilege of placer locations i in excess of oo - 2 Z 
_ twenty aeres each, according to the scale prescribed, is extended only nee 


oe to associations of persons (which. the terms of ection 9321 seem by. BE 
ee clear. implication | to confine to. those associations which are “ Cumin) ae 
| - corporated”), and a corporation: is not in that behalf properly tobe, 2.2 oe 


gh ek S6r regarded; the maximum location allowable in. such a case is Of. 
oe twenty acres. i. ee ee | Cr ae, te ee a 
This is. in ‘no “wise Sreoneiseents with qe departménial: decisions eee 


“ : . whereunder, as: one of the essential conditions of an entry by a cor- a : : : 
ed, oe poration under the desert-land law, the, individual. qualifications, of: 7 
every stockholder. must. be shown. The requirement is made neces- 


- gary in such a case to prevent an. evasion, through. the device. and’ 3). 


ie - under. the cover of incorporation, by those a theretofore have exe. ©: . 7 | 
~. hausted their desert- land rig ghts, of the limitations imposed by that. 


. law (limitations which do not obtain under the lode and placer laws), 
and not.‘upon the theory, that the corporation is for that purpose to. 
_ be regarded purely as an association of persons. J. H. McKnight 
“yo. (34 L. D. , 443) and cases therein cited. Upon the same ground _ 
_ the requirement | is imposed 3 in the case of a corporate enjoyment ofe 


Pew the privileges of ‘the reclamation act. Williston Land Co. (37 : | - 


TL. D., 428). : | : 
| For the Pes réasons s the Aerie company Smit be. ee ,, 
“2.60: reduce the area of its placer claim to. twenty acres; which should’... 
be so done as to preserve existing rights under the entry, and the a 
ne entry. will thereupon be amended accordingly. — : ae 
In one particular, however, under the cir cutnstanees, the Depare tn eae 
ment does not concur inthe order rendered by your office, as quoted 
: above. The lode claim. included. in the pending entry is within the 
limits of the full placer-area as entered by the appellant, is so included = 
as a lode within a placer, and has been delimited as such in, accord- . 


ance with paragraph 26 of. the official mining regulations (37 L. D., 


“957, 761). Without: deciding more, it is the opinion of the Depart- _ 
ee ment that, the excessive placer location having been made as it was | 
in apparent good faith and under a mistaken view of the law, and... 

there being no question of a common improvement in the case; Ehee a , e 

circumstances would not justify the further amendment of the entry oe 

_ by the total elimination of one claim or the other in the event that 

the reduction of the placer, conformably to the foregoing poeey a 
ie should. render the two claims non-contiguous. a 


The decision of your office i is s modified accordingly. 
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a _ “NOTATION, or ‘RIGHTS OF WAY. oN. ORIGINAL AND FINAL ENTRY 


ee Ruersrers AND ». Ruecarvens, 


PAPERS. 


“Insmuctions. 


| Durante ¢ OF THE nrerior, 
ge at -Generat Lanp Orricz, fers 
Washington, Dd. oe November 3, ae _ 


United States Land. Offices. | ar | : . 
Sinb: In order that all persons making entry of ublie lands which 


es S affected by rights of way may have actual notice thereeof, you ATS 2 3 pa 


ose directed to note upon the original entry papers: ‘and upon. the re- 
oe. _ceiver gs. receipt issued. to the entryman a reference to such right of. 
way. You will make no such notation. upon the final entry papers. 
unless the. right of way has been granted under an act of Congress’ 


which does not in terms. protect. the. grantee ag ainst subsequent. ad- 


verse rights, in which case you will place the same notation as to = a 


| : right: of way upon: the final entry papers, so that the reservation of | 
the: right of way. will be made in the patent whew issued, (8 . 
o L. me 67.) = ot ara 


Very respectfully, a ; : 2a =< | Freep Daas 
eee ee _ Commissioner. 
tienen | | 


“R. A. Batsinemn, Secretary. 


| MINNESOTA SWAMP GRAN T-RETURN OF SURVEYOR OVERCOME BY. 
EVIDENCE. . Sin | a te, 


we 


Sate or Minwnsora. Uv. - Cavastn. 


Under the males of evidence adopted for the adjustment of the swamp grant to. 
the State of Minnesota the field notes of suivey as a yule’ govern in de- 
termining the character of Jand claimed by the State under its grant; but. 
where in a. controversy between the State and one claiming adver sely by 
virtue of settlement prior to survey, the return of the surveyor showing the 
land to be swamp is overcome by evidence adduced at a hearing to deter- 

- mine its true’ character, the State’s claim under its grant can in no event - 


be allowed, reg ardless of the final ‘disposition that may be made. of the . 


| adverse claim. : 


First Assistant ‘Beoretary Pierce to » the Cone of the Coie 


: a (F. W. oe : Land O fice, November 3, 1909. - (8. W. W.) 


“This case is. before the Department upon the see of the. State 


of Minnesota from. your office decision of May 1, 1909 , rejecting its A 


claim: under the sven Jand. soos of March 12, 1860 (12 oe »), = - 
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Bt N.4 NE. § and NEL LNW. 4 4 , Sec. 85, fe oT N, R ‘io Mg 


a Duluth, Miniesota, land: ade 8 
a Tt. appears. that. the township in.  qhieh: this land j is: . stbuated oe 


oe “surveyed. in ‘December, 1905, and January, 1906, the plat. of which pe - 
.s. Was approved August. 1, 1906, and officially filed in the local office 
November 15 following; that the tracts described, having been shown) 
+h by the ‘return-of the. surveyor to be swamp land, were included in fe 
oS ~ swamp. land list No. 159; reported October 5, 1906; that Jerry Cava- 
oer sin applied to make Honiestend: entry: for said tracts, together with. the oe 
_ 3 SE. 4 4+ of NE. 4 of said section; and having alleged. a eniene prior. we. 
oe UO: the: date of ane survey, was. ‘allowed. November 15, 1906, to make = ° 
_ homestead entry No, 22544 for said. tracts, subject to the swamp Jand eee 


"claim of the State to the N. J NE. } and NE. i NW. 3 | on 
- This. entry was. allowed in accordance a the ae obtaining. ee 


at that time, under which homestead applicants who alleged settle-  _ 


> ment. prior fs survey on lands thereafter returned by the field notes — 


as swamp, were allowéd to make entry ‘subject. to the claim of the: 


‘State, which rule has since been modified so as to provide that the = 
entry is not allowed until after the applicant has proved the errone-. _ 


ae ous return of the surveyor. ‘(Lampi Vv. - State of paar 37 L. D., 
385.) - sae 
The entry having been allowed, as above cd. aad the State upon 


. notice having protested against the same anda applied. for a hearing, — 


notices therefor issued August. 2, 1907, citing the parties before the | 
~ local office October 21 following, on which day and the days follow: 
_ ing the hearing was duly had, the entryman being present in person 
_ and by attorney and the State being also properly represented. The 


. register and receiver found in their decision of January. 18, 1909, 
- that Cavasin made a. bona fide settlement on the land: and established 


‘residence thereon inthe month of April, 1905, from which date up ~ 


i to the day of hearing he had maintained an cecual home on the land 
to the exclusion of one range and of the three tracts in contro. 7. 
--versy they found the NE. 1 NW + to: be. dry land, or not swamp ~ 


te Te the meaning of the aes acid the two tracts consduitine the 
4 NE. } they found to be swamp and unfit for cultivation with- — 
- — pcufeial! drainage. or embankment... They accordingly recom- 


a mended that the swamp-land claim of the State to the NE. NW. 


be rejected, and that the homestead entry ‘be canceled to the extent . 


of the N. 4 NE. 4 | he ee 
7 The eanguen. appealed: to: your ‘offiees a ne it was held in the jee 
' decision under consideration that the preponderance of the testimony a 


oe submitted at the hearing, taken in connection with the plat of sur-_ i : 


vey, showed the greater part of each of the tracts in controversy not. . 


E : to be swamp or overflowed land unfit. for cultivation without artifi- : os a 
oe cial reclamation, within the meaning of the swamp land grant. You a eas 
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= eo accordingly cavensed: the decision’ of the lowal office ; as ie ne N. ae 
e 


: ie NSS and held the State’s claim for rejection. As above stated, th : ce : 


a oe appeal of the State brings:the case before the Department. oie. 
While the State did not appeal from the decision of the register Deak 


oa and receiver which found the NE: 1 NW. 4-to be dry land, it iscon- 9. 
_ tended in the-appeal that if the ending of the register iad receiver 
~ -ghould- be affirmed and the N. 4 NE. 1 eliminated. from. the entry, 0 
there would remain two noncontiguous. tracts, and it is suggested that °° 
+ .the homestead entry should not be allowed to remain of record. for! o22:: 
> such tracts, .The State maintains, moreover, that the evidence sub- 0” 
mitted at the hearing shows that Cavasin was not an actual bona fide ro: 
«resident upon the land embraced in his homestead entry; that he was. 
Ps”. oecupied’ during most of the time that he was supposed to be on the 22.” 
- ---Jand as a-bartender in the city of Duluth; that he spent only short... 
>. periods on the homestead, and had -not fully complied with the re-- 
quirements of the Jaw respecting residence and cultivation. At is 
oe urged . on behalf. of the State, therefore, that: the homestead entry ee 
ee ous be. canceled to the extent of the NE. 4 NW. $ as well asthe 
, -.. N.4 NE. 4, as recommended by the register ad ne and that...0- 


i eS Hee the cancellation of the entry the claim of the State should be” ae 
ee tae, allowed. + ne : 
“ After pa eae the testimony subinitted 4 in this case on Depart- reat 
ment is disposed to concur in the finding of the register and receiver, 


= namely, that of the three tracts concerning which testimony was. sub- ad 


- mitted, the. NE. 4 NW. 4 was clearly shown to be dry land; while, on ce _ 
the other hand, ‘the two bracts constituting the N. 4 NE. 4 were howe oo 
by the testimony to be swamp as to the greater portions. thereof. ae 


While three witnesses, including the entryman, testified in behalf of. oe | 
eae the homestead. claimant as to the character. of the land, it is observed ee ae 
a & that each of the witnesses had made a homestead entry for land i in the. ee 


- vieinity, and. was therefore naturally more or less interested in the. - ce 
oS 2. % ‘questions at issue. However, even these witnesses admitted that the — 
land was covered by a deep. growth of moss which is shown by. the 


record to be such as grows chiefly, if not exclusiv ely, on land which a 


. is swampy or very wet. The witnesses who testified in. behalf of the | 
State were men who had no interest in the subject- matter and who 
examined every part of the three tracts involved, and their testimony Jos 

- shows that while the three tracts were returned by the surveyor as ; 


~ swamp, the NE. 4 NW. + is, in fact, not swamp. 


It is therefore Tee that the NE. 4 NW. ¢ of said section should 
be eliminated from the State’s swamp claim nd that oe homestead. 
- entry of Cavasin must be canceled as to the N. 4 NE. 4.. This will 

~ leave the two remaining tracts embraced in the antey ction 


ae but. under the djecikione the entry may be allowed to embrace such. ies 


| tracts, and upon the submission of satisfactory final proof, should : 


oe a be aubinitted to the Boatd of F ‘Equitable Adjudication. See De Simas os oe 


oe a. ‘Pereira (29 L. D., 721), and cases cited. ae 
| However, the Department: is by no means satisfied fond. the testis ae 


on ge submitted that Cavasin, after making settlement on the land oe 
>in 1905, maintained: continuous residence thereon. The evidence 
a shows that. he spent’a great deal of time in the city, where he had ee 
~ more or less regular employment ; and should he offer final proof, it = 
: must. be closely. scrutinized. If Cavasin should conclude not. io a oe, 
retain: his entry, reduced as it is by: this decision; or if it is canceled)» | oy 
én toto for any réason, in no event may the State’s swamp claim tothe > 
ak NE. 4 + NW. + be. allowed. Under the rule of evidence applicable to.* oS 
+ this case, ‘that tract is clearly shown to be high and dry Jand; and SE a 


oe thus: the return: of the. surveyor is Overcome. re 
‘Asa rule of evidence to determine the character ey. jnnid’s in Minne ae 


oe sota the Department has decided that the field notes of survey must. 9 
govern as a general rule (82 L. D., 65); but inasmuch as there may. + 
- tbe honest differences of opinion as te whether or not a tract of land ee os. 
ae sel) swamp, and as it is also possible that the return of the surveyor == 
‘ee will in some. cases” be erroneous, it would be. eminently inequitable. . a 
net LO apply the tule i in cases where lands were settled upon or located - ay 
2? oprior to" survey ; hence, the Department has modified the generalrule 9 
laid down in 32 L. D., 65, and held that the same should not be 
_ - applicable where the right of the adverse claimant. was initiated oe 
- ‘prior to the survey (85 ie D., 58). When, therefore, a hearing has 
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| been. had i in accordance with the regulations, and testimony submitted. os 


“as to the character. of the land, the interested parties must. be Cone 9 a 
trolled by the determination reached from the testimony so. subs fa: “= 
_ mitted; and. the mere fact that a tract of land -was erroneously fee 
7 turned by the surveyor as swamp will not. be allowed to. overcome: cee 
a4 - the positive and undisputed testimony submitted at a ‘hearing: which). iF... 
a showed the land: to be not. of the character contemplated. by: the ~ i | 
swamp. land grant.’ Therefore, regardless of the final disposition. oe 


that may be made of the homestead claim, the NE. 4 of NW. 4 of igen, 6 
on said section 35, can in no event be patented to the State. i > 


Your office decision is reversed. 


APPLICATIONS AND SELECTIONS FOR AND FILINGS AND LOCATIONS = 
a UPON UNSURVEYED LANDS. oe. oe 


CIRCULAR. 


DEPARTMENT OF THE Iwrertor, 
| GENERAL Lanp Orricy, | 
a. eee ee Washington, DG. Movember 3, 1909. 
_ Rucisrers anp Recervers, 
| United. States Land Offices. 


a! Gentiemen: To remedy the confusion and uncertainty arising ee a ee 
Py from applications and selections: for and filings and locations pon os ae 


el BBB Ls “DECISIONS RELATING TO THE ‘PUBLIC TANDS. 


ae a perher pablic inne you will pea reject any ch applica ; 
ca ‘tion, selection, filing, or location; under. whatsoever law pee is 
ee sinless it en rns to the following rules: 


od It must. contain a description of the land by metes yang bounds, 


with | courses, distances, and reference to. monuments by. which the es 


i. location of the tract on the ground can be readily and accurately as- — 


-certained. The monuments may be of iron or stone, or. of substantial — 


: posts well planted i in the’ eround, or ‘of trees or natur al obj ects of.a 


we permanent nature,. and» sie monuments shall be surrounded with 
‘mounds of stone, or earth when stones are not accessible, and must . — 


be plainly marked to indicate. with, certainty the claim i the tract 
located. The land must be taken in rectangular form, if practicable, ae 
| and the liries thereof follow. the cardinal points: of the compass unless. a es 
one or more of the boundaries be a stream or other fixed object. In | 


ey the latter event. only the approximate. course and. distance along such: _ De. 
"+ stream or object need be given, but the other boundaries must be» 


: - definitely stated; and the desibuation. of narrow, strips of land along a 
— streams, water courses, or other natural objects will not be permitted. - 


2. The approximate description of the land, by section, township,. 


ee ee and range, as 1t will appear when surveyed must. be furnished ; or, 


~ if this can not be eo an affidavit must be filed setting forth a valid ee 


> Teason therefor.. ss 
os. = 8, The address of. the Mount ae or given, a it shall ce the . 
ee duty of the register and receiver, upon the filing of the township’ eee 
plat in their: acs, to notify him thenent by régistered letter, at such — 


7 address, and to require the adjustment af the claim to the eat sur- - 


#8 “vey, within thirty days. ‘In default. of action by the. party notified = 
the register and receiver will promptly adjust the claim and. Tepe — | 


their action to the General Land Office. © 


4, Notice of the application, ‘selection, filing, or ications aeeuine. va 
< the land as directed in rule 1, must be posted ina conspicuous place _ 
‘upon the land, and a copy of such notice and proot.of posting thereof a 

filed with. the application, selection, filing, ee location, as. the case. a 


- maybe: | | 
Be Wherever, Gade existing régulations; nnee of such: application, | 


ten selection, filing, or location is required to be posted. elsewhere than 
upon the land. and published in a newspaper, the description of the 


tract in the ported and. published notice must conform to Ve require- : 


~ ypents of rule 1. : 

a respectfully, Se ae et 
me ee ae as Frep Denner, — tes 

we . Commissioner. — 

“iad | ie - 

oR A ‘Banurnene, Secretary. 
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7 CocHise Buontro R. R. Co. v. Anvona Sourmmn Co. 
Motion for review of departmental decision of July 1B, 1909, 38 


1909. 


MINERAL SURVEYOR-REVO CATION OF APPOINTMENT—AUTHORITY OF 
; SURVEY OR-GENERAL. 


s AMES C. ‘Kowwepy. 


L. D., 74, denied by First Assistant neerClarY Pierce, November 4, 


The setion of 4 cieeeyor sence) in revoking the spaintinent of a mineral 


surveyor should not be interfered with by the General Land Office or the 


Department, if taken. upon fair and reasonable grounds and after oppor- . 


tunity has been afforded the mineral sur veyor to be nae 


First Assistant Qucraicay Pierce to ii Onnminone: of the Com 
| (F. W. oy, Land Office, November 6,1909. © (F. H. Bei. 


‘The eee in ie case, James O. pees, WAS a duly appointed : 


aa bonded mineral surveyor for the district of Nevada; and it is 
from your office decision of July 27, 1909, which sustains the action 


and recommendation of the Surveyor- General for that district, in 


revocation of the appointment, that the pending appeal is.taken. 


By the record now before the Department it is disclosed that on _ 


January 9, 1909, the Surveyor-General cited the appellant to show 


cause why his appointment should not be revoked, stating that. the _ 


“action is taken for the protection of the mining Clete. of this | 


State, and in the interests of good administration,” and reciting not 


only that four specified surveys, executed by appellant, “have been — 


found seriously in error,” as shown by the appellant’s report of errors 


thereon, but that the field notes thereof had been returned, in the 


various cases, from two to five. times for correction, so “ ‘ that much 


valuable time of the force of this office was consumed in checking 


and re-checkiug this work.” Further, an utter lack of scruple on 
appellant’s part “ in reporting in'error lines of approved official sur- 
veys where the same are correct, to’ correspond and agree with your 
own erroneous work,” in which connection three cases are cited. A 
quantity of correspondence i in the cases accompanies the record. | 


Thereafter, and by letter of June 10, 1909, the ca General _ e- 


advised. the appellant as follows: 


~ 


For reasons that I believe sufficient, and in the interest of good Pe ee _ 
tion, it is not desirable that you renew your bond as. a U. 8. Mineral Surveyor | 


for the district-of Nevada, and your name “has accordingly, - this day, been. 


dropped from the list: of U. §8. eee Surveyors for this district. 
—3098—vor 38—09——19 
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| th nein to his. further advice to the appellant, in Gigs same. 
connection, of his-right of appeal, the Surveyor-General soon there- 


after (June 15) communicated the facts to your office and recom- 


~mended that the action taken by him be approved.. The approval _ 
and the pending appeal to the Department, as above indicated, con- 
secutively followed. | 
Tt is observed that the action of your offies seems to rest more par- 
ticularly upon certain reflections upon the land department which 
were contained in a former letter of the appellant to. the Surveyor- 

_ General for Wyoming, and practically to ignore the charges preferred 

by the: Surveyor-General for Nevada. Besides a challenge of the 

appropriateness of that ground, and the suggestion of considerations 
respecting the appointment as a means of livelihood, the appeal 
questions the sufficiency of the errors and the acts charged by the 

Surveyor-General as a basis for. the revocation. It is supplemented 

by a brief of resident counsel, which is principally addressed to the 

latter proposition, and in which connection it is suggested that the 
case be remanded for examination and report by the surveying 
division of your. office before final decision. | 
Omitting all consideration of the issue formerly between. the ap- 
oY pellant and the Surveyor-General for ‘Wyoming, as inappropriate 
in this controversy, the Department. is of the opinion, after exami- . 
nation of the correspondence and papers pertaining to the charges 
preferred by the Surveyor-General for Nevada, that the action 
taken in the latter behalf should not be disturbed here. 

Section 2334, Revised Statutes, provides in part as follows: 

The surveyor-general of the United States may appoint in each land district | 
containing mineral lands as many competent surveyors as shall apply for ap- 
pointment to survey mining claims. 

In the course of the decision in the case of Golden Rule &e. Co. 
(87 L. D., 95, 99) the Department said: : | : : 

The provisions of section 2334, Revised Statutes, pursuant to which mineral 


surveyors are appointed, expressly contemplated competency, in its broad sense, 
on the part of those whose services are to be called into requisition in the 


_ survey of mining claims, and therefore a reasonable assurance thereof, to the _ 
owners of mining claims who shall have occasion to employ such surveyors, _ 


from the fact of appointment under the statute. Whenever any surveyor so 
appointed is thereafter found to be incompetent to perform the services required 
. . of him, or so neglectful or contemptuous of the interests of his client as-to 
fail or refuse to correct an unacceptable survey made by him which he ought © 
_ to correct, it is not only the right but the duty of the appointing power to 
” revoke his appointment, that future impositions upon others may be avoided. 


Inasmuch as ‘it is primarily upon the Surveyor-General for each 


_. district that there devolves the duty and responsibility of the ap- _ 
_ pointment of mineral surveyors for the purposes and with the qualifi-. : 


cations prescribed: by the. statute, and that upon him is imposed the 
further duty of a general supervision of their technical labors, his 


o>) 
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approval of which i is essential under the law and regulations, it is but 
logical. and just that his judgment, if resting upon reasonable 
_ grounds, should. at least go far toward controlling the revocation of 


‘any such appointment. Jn other words, with a fair and reasonable — 


showing to support that result, after having. afforded the mineral 
surveyor, to whose default no abuse of authority or prejudice on the 
part of the Surveyor- General has materially contributed, his oppor- 
tunity to be heard, the action so taken should not be overruled by 


your office or the Department. Whilst this, doubtless, like any. gen- | 


eral rule, should: be subject. to whatever exception the eral clreum- 
stances of individual cases may require, it is believed to be essentially 


~  gound, and is in harmony: with the existing mining regulations. 


It is the opinion of the Department, afies a full examination of » 
the record, that the pending case is one for the application of that 
rule; and the decision. of your oulice I is accordingly affirmed. 


‘Srame ¢ OF Catron V. Vous. 


- Motion for review of Aspanuaental Acasa of ies 28, 1909, 37 
L. ‘D., 609, denied by First Assistant poe Pied November 6, 
nore, | a 


Ce ieee 


| SELECTION UNDER ACT OF JULY 1, 1898—PREFERENCE RIGHT OF 
> CONTESTANT. 


| Scatansz Br AL. %. Senn. 


‘The act a July ‘i, 1898, contemplates that the right of lieu selection accorded , 
thereby shall be exercised by the railway company ; and the presentation of - 
. such a selection by a successful contestant is not a proper exercise of his 
Preece pee of entry. 


First Assistant Seog Piston Pe the Donnie of the General , 
oe LL.) Land Office, November 9, 1909. —_ (8. W. W.) 


By. letter i: Apel 26, 1909, the Department remanded to your 
office for service upon ihe Northern Pacific Railway Company and 
Jacob Schlabsz the appeal of Daniel. Schulz from your office de- - 
cisions of January 20, and April 28, 1908, which denied his applica- 


» tion for a hearing aad held for cancelation his homestead entry No. 


38516, made June 17, 1907, for lots 1 and 2, and the E. 4 of NW. 4, ~ 
— Sec. 18, T. 180 N., R. 67 W., Bismarck, North Dakota, fend. district. 
With your fice letter of ‘August 28, 1909, the papers were returned 
to the Department with evidence of service as-above directed. : 
The following are the facts as presented in the record: homestead 
entry of Albert Bumrad, No, 12977, embracing the land involved 
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herein, was canceled March 15, 1907, as the result of a contest 

initiated by Jacob Schlabsz,.to whom on April 20, 1907, notice of the 
cancelation of said entry, and of his resulting preference right, was 
mailed by the local officers and received Ant 25; after such cancela- 
tion, and on April 23, Daniel Schulz presented Womecead applica- 


_ tion for the: land, whitch was suspended pending action by Schlabsz — . 
_ under his preference right; on May 20, 1907, Schlabsz filed at the 


_ local land office a paper in which “ he asks therefore to be permitted 
to enter the enclosed N. P. selection list upon said tract and hereby 
waives his preference right therefor,” accompanying the same with — 
list No. 486 of selections of public lands by the Northern Pacific 
| Company under the act of July 1, 1898 (30. Stat. 620), covering the 
lands in controversy. 
Because of the pendency of Schulz? s homestead entry the railroad 
selection was suspended. On June 17, 1907, the Schulz entry was 
~ allowed, and on the day following the application of Schlabsz above - 
' set forth was denied. The railroad company took no appeal but filed 
disclaimer. Schlabsz appealed, responsive to which you, on Janu- 
ary 20, 1908, held his application to file the railroad selection a proper 
exercise of fe preference right; Schulz applied for hearing, which 
was on April 28, 1908, denied, with resultant appeal to this office. 
_ At the time Schulz made his homestead entry the only obstacle to 
the effectiveness thereof was the preference right of Schlabsz, which 


‘it is contended was removed through express waiver by the latter. 


The appeal alleges that Schlabsz did not in fact exercise his pref- 


erence right of entry within the time allowed, and that the railway 


- company had no right under the contest to exercise a preference right 
of entry; that Schlabsz having waived his preference right, the ac- 
dion of the local office in allowing Schulz’s hoinestead entry was cor- 
rect. It was also alleged ‘in the appeal that since the allowance of his 
entry, Schulz has placed valuable improvements on the land. 

Since the appeal was returned for service, affidavits and. counter- 
~ affidavits have been filed by the ‘respective parties, the merits of the 
questions raised by which, however, the Department will not consider. | 

In your office decision the cases of Robeson T,. White (30 L. D., 

61), Schelling v. Fuller (32 L. D., 466), and Linhart v. Santa Fe 
Pacific Railroad e¢ a. (386 L.'D. 41), are cited as authority for the | 
holding of your office that the ee of the railway company’s selec- 
- tien ender the act of 1898 in behalf of Schlabsz was.a proper exer- 
cise of his preference right. Upon careful consideration, however, 
the Department is of the opinion that this case is not controlled by 
the decisions cited. The case of Linhart v: Santa Fe Pacific Railroad 
Company, supra, while apparently similar, will be found upon care- 
ful examination to differ materially from the case under considera- 
tion, In that case the successful contestant did not expressly waive | 
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his preference right of entry, but within the period allowed procured 
the railway company to make the selection in his behalf. The right 
of selection exercised in that case was the right to make a lieu selec- 2 


-. tion under the act of June 4, 1897 (380 Stat.,.36). 


In this case, while it is true that Schlabsz presented the lear | 
company’s selection at the local office and asked that it be allowed, 


-at the same time he expressly waived his preference. right of entry, : 


clearly showing that he, at least, supposed that the company ’s selec- 
' tion. could not be allowed unless accompanied by a waiver oF his 
_ preference right. . | 
The act of July 1, 1898, SUPT, provides that the ae company, 
upon its relantehment of a tract coming within the provisions of 
the act, shall be entitled to select in lieu of the land relinquished an . 
equal quantity of public lands, and that patent shall issue for the | 
land so selected as though it had been originally granted. Theregu- - 
lations of February. 14, 1899. (28 LL. D., 103), issued under said act, © 
provide, in paragraph 41 thereof, that selections made by the rail- © 
road claimant, if found satisfactory, will be certified to the Secretary — 
of the Interior, and if approved by him will be patented to the rail- 
road claimant’ as. though originally granted. From this it will be 
seen that the act contemplates that: the right of lieu selection shall 
be exercised by the railway company, and, in administering the act, 
the company is required to file lists of selections in its own name, 
upon which the fees required by law to be paid by railroad com- 
panies for making selections, are exacted. ie 7 
It is well recognized that the preference. right of entry of a suc- 
cessful contestant is not a right in the land which he may transfer 
to another but is purely personal to the contestant and not assign- | 
able (86 L. D., 80). It is fair to. presume from this..case that 


i Schlabsz, the et contestant, was not qualified in his own right 


to acquire the land from the government under any of the public 


land laws, and, admitting | for the purposes of argument that- the 


railway company’s selection was presented i in his behalf, he attempted : 
to acquire title through the eompany and not in the exercise of any 
right conferred upon him by the general land laws. The Peg ster 
and receiver did not consider the proffer of the railway company’s - 
selection as a proper exercise of. Schlabsz’s preference right, and they 
accordingly rejected the selection presented and allowed the home- 
stead éntry of Schulz, who, in reliance upon such action, went upon 
the land and has continued to’ reside there with his family.  — 7 
Under these circumstances the Department is not disposed to can- 
cel the entry of Schulz for the purpose of allowing the selection of 
the Jand in the manner indicated. Your office decision is accordingly © 
reversed and the homestead enery of Schulz will remain intact. 
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| MINING CLAIM—LODE-—SANDSTONE BEARING’ GOLD—ADMISSIBILITY 
7 _ OF EVIDENCE RESPECTING TIMBER ON MINING CLAIM. | 


E. M: PALMER. 


Sand rock, or edimentaey. sandstone dada ao in the general . mass of the 
mountain, bearing gold, is rock in place bearing mineral and constitutes a 

- vein or lode within the purview of. the statute, which can be located and . 
a entered only under the law applicable to lode deposits. 
_ Ata hearing to determine the character of the land embraced ina mining | 
claim, evidence that it bears timber is admissible as bearing upon the 
claimant's good faith and the weight and er edibility to be attached to his | 
Sone in the controversy. 7 


| First Assistant Secretary y Pierce to the Commissioner o j the General 
| (9. L.) . Land Office, November 10, 1909. (EB. C.) 


EM. Palmer, who, on December 22, 1901, made entry for the Pal- a 
mer placer, embracing the S. } SW. 4 SE. 4, Sec. 27, NE. 4 NW. 4, 
NW. 4-NE. 4, and W. 4 NE. 4 NE. 4, Sec. 34, T. 10 S., ‘R. 68 W., 
6 P. M., Denver, Colorado, land district, which tracts oc 
Pike’s Peak National Forest, has filed motions for rehearing herein,’ 
and for review of the departmental decision of June 21, 1909. (not : 
reported); which, upon appeal, affirmed the action of your ons 1033 
holding the entry for cancellation. 

The claimant contends that there was error committed in failing 
to find and hold that the ground entered was placer mineral anid: 
that the improvements were sufficient; and that the claim was located 
and entered in good faith for its pincer mineral values, and not for the 
timber thereon. Counsel for the claimant. has been heard in oral ar- 
| gument, and insists that fundamental error appears. first, in the hold- 
ing of the local officers, who ‘deemed the placer location to be in- 
valid, for the reason that the small quantities of mineral found were . 
pbiained from rock in place, and that the tunnels and shafts appeared 
to have been constructed with a view to the discovery of loces, and 
not for the purpose of placer development, and counsel. argues that 
this erroneous view as.to the non-placer character of the deposit in 
question has been followed in the subsequent decisions of your office 
and the Department. It is. also urged that the evidence as to the | 
existence of valuable timber upon the land is wholly immaterial, and - 


likewise that a certain alleged contract of the claimant, made prior 


to entry, to sell the timber on the claim, is entirely irrelevant, and 
should not be considered for any purpose. | | 

From the record it appears that the entry snained ‘suspended 
for some time, awaiting the report of the Forestry Service as to the | 
validity of the claim. In January, 1907, an adverse report was sub-_ 
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2 mitted by the foicdie: officer, aude aia proceedings were initiated 7 
upon charges as follows: | | 7 
That said. lands have no vata witaaoeser for mineral; that no work has been 
‘done, thereon, no mineral exposed ; that said lands are chiefly valuable | for the 
. standing timber, for which purpose it appears: said entry was made. . 
The claimant denied the truth of: these charges, and asked for. a 
hearing, which was had May 11, 1908; at which evidence both. on De - 
half of the Government and the claimant was submitted. | 
The local officers:found that the claim was not a valid placer min-— 
ing location, and had: never been. developed in good faith as such, 


and that the land had considerable value for its timber and little ae - | 


no value as a present fact for the mineral contained therein, and d they. ae 
~ recommended that the entry be canceled. . 

Upon appeal, your office, November 38, 1908, acid that tie evl-— 
dence sustained the findings and conclusions of the local officers, and. 
in that connection stated that it was not by any means demonstrated 
| that the claim is such as to be legally subject to patent under the 
mining laws, and, also, that the charge of the forestry officer, to the 
effect that not more than $300 of improvements had been. placed upon 
the claim, appeared. to be supported by the testimony. The claim-_ 
ant moved for a review of your decision, and his motion was, on 
March 10, 1909, denied. Appeal was: dhien: taken to the Department, | 
-and the decision now complained of. followed, wherein it is stated 
that: “An examination of the records shows no reason to disturb the 
action appealed from, and the same is hereby affirmed.” » 

The entire record. hae been reexamined. It clearly appears from 
the evidence that. the gold obtained from the land exists in a sedi- 
- mentary sandstone formation, or sand rock. -The claimant himself 

testified that he first located the land as lode ground. His festunony, . 
in part, 1s as follows: | | | 
ALT did considerable- work as lode thinking it was lode ground, but I didn’ rn 


discover any lode. I sunk a shaft from. the bottom. of a tunnel sixty feet and_ 
struck a blanket vein and all the rock in the shaft showed some values from the . 


assay certificates that I got. ‘The last strata of blanket vein at the bottom of 


the shaft showed some colors. I had it assayed and there was one assay, if I 
remember right of nine dollars and something. I think another one was $6.40 
and still another test showed $1.00 which was the lowest test that I had. I had: 
- other tests made ranging from $1.00 up to about $9.00 but I can’t recall all the 
tests that I had assayed. This was for gold. . This blanket that I had refer- 
ence to.at the bottom of the shaft was soft sandstone, very easy picked. JT’ve had 


other assays made on. the other claims that carried values of a few dollars. — 


The assay certificates that I had were left in a cabin and when I was away the 
cabin. was looted and the assay Ceruiicn tes lost. 


* ‘ *: : *. . a af 7 , oR * 
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he From the surface indications, -or rather feet tests fat I nave had made 
there is gold in a stratified formation, and at that time the ground was Ccon- 
sidered placer gr ound, by mining experts that a consulted and also attorneys. 


." * . ee ar ‘* a ok a2 * 2% 


There was a boom i in mining or an excitement and many eceais were locating 
ground in this same formation as placer. Believing that the gold could be 
saved, the gold that was in the sandstone, mills” were erected, for cyanide pur- 

poses, that is cyanide mills. . 
x * * rr  * * 

— Q. Was the rock you had tested taken from the surface or from shafts? 
A. It was all taken from 10 foot holes and shafts, and location work that I 
have done. | 

-Q. All the samples were of rock or of ienndstone were they not?—A. Yes sir. 

Q. Did you ever make any gravel, sand or earth pannings for placer gold on 
these. claims 2—A. Yes sir. 

@. What did you find?-A. I found the best results in the bottom of the 
shaft. I got some colors. 
@. Was not these: colors obtained | fr om rock ?—A. From soft sandstone. 


re “ * ** F * * i 
— 6 Q. How much placer gold did you sell, who to and how much did you receive 
for it?—A. I hauled a wagon load of rock to one of those mills up there and 
he run it through his mill and gave me back a gold button that he said he took 


out of the rock. I took that gold button and sold it I believe for about $6.00. 


— Q. What’class of rock was this button taken from?—A. Sandstone. 


The evidence of the other witnesses.on behalf of the entryman is _ 
7 corroborative of his statements as to the character of the formation. 
‘Both express the opinion that it is placer ground, and not lode, while 
the two witnesses for the Government consider the formation to be 
rock in place, and therefore lode.. The question as to the class to 
‘which a particular mineral deposit i is to be referred is vital, and must 
be determined when arising in patent proceedings. The courts have 
had occasion to discuss this matter,in numerous cases. Several of the 
Jeading authorities upon this matter are-cited in Henderson e¢ al..v. 
Fulton, 35 L. D., 652, where a marble deposit, valuable for building 
_ purposes, was involved, and had. been entered under the lode mining 
laws. The Department there decided that such a deposit was prop- 
erly to be located and entered only under the placer mining law, and 
accordingly directed that the lode entry be canceled. 7 
Mining Engineer R. H. Stretch, in his very practical work on 
mines (1907 )» observes (page 78): : 


Tor the purposes of U. 8S. Land Offices, ene: description of a lode,. as given 
by Justice Field in the celebrated case of the Eureka Cons. Co, v. ‘The Richmond 
Co., is accepted, viz: “We are of opinion, therefore, that the term’ (lode) as 
used in the acts of Congress is applicable to any zone or belt of mineralized 
rock, lying within boundaries clearly separating it from the neighboring rocks.” | 
_ This-distinction evidently covers both true veins and all bedded deposits. 
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In the case of Meydenbauer ¢ v. Gigs: et. ale 78 FE Fed. Rap. 787, the 
_ District Court of Alaska defined a lode substantially as follows 
(syllabus) : 


A lode is a zone, belt, or body of quartz or other rock. lodged in the earth’s 
—erust, and presenting two essential and inhereut characteristics, viz: (1) It 
must be held “in place” within or by the adjoining country rock; and (2) it 
- Inust be impregnated with some of the minerals or valuable deposits men- 

tioned in the statute. | 
_ The finding of - such a belt, zone, Or 7 isa dinévers: within the oe 
of the statute, and will authorize the location of a lode claim. — 


- From the reasoning. of the authorities cited it follows that sand 


rock, or sedimentary sandstone formation, i in the general mass of the 
mountain bearing gold such as is here disclosed by. the evidence, is 


rock in place bearing mineral, and constitutes a vein or lode, within — 


the purview of the statute, and can be located and entered only under 
the law applicable to lode deposits. The Department is convinced | 
that the deposit. described in the testimony in this case falls well — 
within the category of lode deposits under the mining statutes, and 
that such a deposit can not lawfully be appropriated or. patented 
under those portions of the statute which apply to placer claims. 


The showing submitted by the applicant as to improvements can‘ ee, 


not be accepted, and is clearly insufficient. The 120-acre tract cov- 


ered by the entry was formerly embraced in six separate placer min-. 


ing locations, which were, early in 1900, all conveyed to the claimant, 
Palmer. June 1, 1900, Palmer and five associates made a single 
location covering the same eround, and designated it as the Palmer © 
Placer Claim. June 28, 1900, his co-owners Gonreed their interests 


therein to. him, and on J uly 28, following, Palmer verified his appli-. _ 


_. cation for patent, which reales that the improvements made upon | 
said claim by the applicant and his grantors consist of various tun- 
nels, shafts, drifts and cuts, of the aggregate value of $3,590, and. 
the dimensions of these improvements are specifically stated, but 
the locus of the same is not described or fixed upon the ground. The — 
application for patent was filed August 17, 1900, and notice was pub- 
lished August 24 to October 26, 1900. While it is not a physical 
‘impossibility that. these ipapreements were constructed between 
June 1 and July 28, 1900, it is highly improbable that they were, and. 
the claimant has failed to show that such was the case. Furthermore, 
he has not shown that between June 1, 1900, and the last of October, 
following, when the period of publication. expired, $500 worth of 
labor had been performed for improvements made upon or for the 
benefit of the location. The Mining Regulations, paragraph 25, 
provide that the proof of expenditures made by the applicant or his 
grantors upon a placer claim taken by legal subdivisions, should: con- 
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sist of the affidavits of two or more , disinterested wee and such 
showing the claimant has failed to submit. 

The “act that a mining claim bears timber, while not deter- 
minative of the question of 3 its mineral character, is a proper element 
of proof, and admissible in evidence as bearing upon the applicant’s | 
good faith and the weight and credibility to be attached to his testi- 
ene in the controversy. Evidence relating to the alleged contract _ 
for the sale of timber from the mining claim was, equally permissible 
for the purpose above stated. | OS 

In support of the motion for. further hearing five affidavits have 
been filed. These affidavits, so far as they set. forth statements of 
facts, are but cumulative as to matters already in the record, and 
serve but to show that it was a practice to locate as placer the aeere 
tion found in that vicinity. The several affiants express their opinion 
to the effect that Palmer acted in entire good faith in making his 
entry for the land, and that the same is valuable placer mining 
ground. The Department is not persuaded that, were all the aver- 
ments made in these affidavits, regularly submitted in evidence at a. 
hearing, a different conclusion could be reached from that already 
announced. . 

The motion for review and the motion for rehearing are accord-— 
ingly denied, and the former adjudication calling for the cancellation 
‘of the entry is adhered to, for the reasons above set forth, 


—————— 


STATE SELECTION— SCHOOL INDEMNITY—PREFERENCE | RIGHT OF 
STATE-CONTEST. 


- Grate: OF WitswanoN v, Tompson Er AL. 


Where a State within 4 the pee right period accorded by the act of March 
8, 1898, proffers’a selection, which is rejected because the land is em- 
braced within a homestead entry allowed upon a settlement prior to survey, 
and the State, within the time allowed for appeal but after the expiration 
of the preference right period, takes an appeal from the rejection of its 
application and. files an affidavit attacking the validity of the settlement 
claim, the right.of the State to proceed under its contest is superior to the 
right of an individual under a contest initiated against the entry within © 
the preference right period and Beer to the filing of the selection By the 
State. : : 

First Assistant Secretary Pierce to the POMS OneE a, the General ~ 

(F. W. aoe Land ed November rae 1909. (8. W. W.) 


This j 1s +i appeal Fred C. Werner from your office decision of 
April 18; 1909, holding that the State of Washington has the prior 
right to eontese the homestead entry of Kate Thompson, No. 19478, .— 
Serial 01234, made February 7, 1907, for the NW. 4, Sec. 9, T. 39 N., | 
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R. 6 E,, Seattle, Washington, land district. It seems that the claims. 
of several other persons were at one time asserted to this tract, but 
as all of such have been a of, “ need not be further con- — 
sidered. ; 7 
The material facts necessary & a proper denaieraiten of this mat- | 
ter may be briefly stated as follows: 


The township plat was filed in the local office Febr uary 6, 1907, and : =. | 


a on that day Kate Thompson applied to make homestead entry of the 
tract above. described, alleging settlement prior to the filing of the 


-plat, which application was allowed by the local office February ‘Ome 


February 6, the same day on which the plat was filed and Thompson 
presented er homestead application, Fred C. Werner filed a timber 
and: stone application for the same land, which was rejected by the 
local -office because of the prior Settlement claim of Kate Thompson. Z. 
Werner did not appeal, but within the time allowed therefor filed a 

contest affidavit.against Thompson’s entry. 7 
Tt further appears that on April 6, 1907, and within sixty days of bs 
the filing of the plat, the State of Washington, in the exercise of the 
preference right granted by the act of March 3, 1893 (27 Stat., 592), 
filed school indemnity application No. 01515 for said land, hice was 
rejected May 8, 1907, by ‘the local office, for reason of contict with . 
Thompson’s. entre, and from that action the State appealed on June 


14, 1907, and filed with said appeal an affidavit of contest against the 


homestead entry of Thompson. — | 
_ Upon consideration of the matter as then vies your. office, By 
— ‘decision of October 19, 1908, directed the local office to order a hear- . 
ing, citing. all parties to oe and present testimony in support of 
their respective claims. The hearing was set for February 25, 1909, 


on which day the parties to the present controversy appeared, and a 


the question arose between the State of Washington and Werner as 


to the priority of right to contest Thompson’s entry, each of said ~ 


‘eentestants claiming ‘this priority of right and neither desiring to 


proceed with the case until that question should be finally deter- — 


‘mined. Upon motion of Werner’s attorney to make the State’s con- 


test. junior to his, the local officers rendered separate and diverse — 7 


opinions, the ‘register holding that Werner has the. ‘prior right of | 

- contest, while the receiver held that the prior right was in the State. 

The latter Appesed from the register’s. decision and Werner appealed . 

_ from the receiver’s decision; whereupon your office rendered the de- » 

- gision now under consider ation, affirming the action of the receiver , 

and holding the prior right of contest to. be in the State. : 

In his appeal from the decision of your office Werner char ges, 

among other things, that it was error not to have held that if the — 

_ State of Washington has any right of contest at all siich right must — 
be exercised within the sixty days allowed the State under the act 
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of 1893, supra, snd that it was also error not to have held, as a matter 
of law, that said act of 1893 gave to the State only a right of selec- - 
tion, which right must: be exercised upon land upon which there is 
no settlement, and that said act does not give to the State of Wash- 
ington, or any other State, a right of contest against a homestead 
entry, either within the sixty days allowed for Selecting the lands or. 

thereafter. 
The State mane re the ane of einen granted it by the 
act of 1893 was properly asserted within the time allowed by the 
filing of its selection, and that thereafter, and within the time allowed 
for appeal, a sufficient affidavit of contest attacking the good faith of — 
the homestead entry was filed, which action, it is urged, was sufficient 
to protect the State’s right so. as to defeat any intervening contest. 

~ The act of March 8, 1898, supra, provides that the State of Wash- 
ington, and other States named, shall have— 

a preference right over any person or corporation | is select lands sibieet to 


entry by said States, g ranted to said States by. the act of Congress approved 
February. twenty-two, eighteen hundred and eighty-nine, for a period of sixty 


days after lands have been surveyed and duly declared to be subject to selection | 


and entry under the general laws of the United States: And provided further, 
That such preference’ right shall not accrue against bona fide homestead or 
preemption settlers on any of said lands at the date of filing of the plat of sur- 
— yey of any township in any local land office, of said States. — 

In the circular of May 10, 1893 (16 L. D., 462), which was issued 
under said act, it is provided that during the period of sixty days no 
_ person not claiming in virtue of settlement existing at the date of 
filing of the plat, will be allowed to enter the lands which: are subject 
to selection by the respective States; that bona fide claims of home- 
stead settlers existing at the date of the filing of the plats, being: pro- 
tected by the law, their claims may be made of record during ‘said 
period of sixty days, in the absende of State selections of record, upon 
on parte showings of applicants, by affidavit, that they have made 
bona fide settlement prior to the time of the fling of the plat ; that— 

In. the event that a person makes application during such period, for land. . 
already selected by the State, alleging settlement thereon existing at the date of 
_ the filing of the plat of such township, it will become your duty to order a hear- 
ing under. practice rules to determine the respectiy e rights of the parties. James 
et al. v. Nolan (5 L. D., 526); Baxter v. Crilly (12 L. D., 684). And since the 
States have a general preference right to select within said period, you will. 
take the same course, in the-event they present lists of. selections and urge their 
acceptance as to tracts already covered by actual entries of the alleged settlers. 

The States, in such instauces, will be required to attack the entr ies by affida- 
vit of their authorized agents, duly corroborated, denying the existence of bona 
fide settlement on the part of the entr ymen prior to the filing of the plat in each 
case, or alleging that the settlers were not legally qualified to make settlement. 


It will thus: be seen that the action of the local office in allowing . 
ithe homestead entry of Kate Thompson was 1n accord with the regula- 
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tions ines in such matters, and that their action was also proper | 
in rejecting the State’ S proffered selection. However, it appears that 
the State appealed from the decision of the register and receiver, and, 
_ within the time allowed therefor, filed an appeal accompanied by an 
affidavit attacking the good faith of the homestead entryman, The ~ 


question involved therefore is whether or not the State by such action 


protected the preference right. granted it by the act of 1893, as against: 
an affidavit of contest filed against the homestead entry by a third 
party, prior to the filing of the State’s selection, and in this case neces- — 
_ sarily prior to the filing of the State’s appeal or the decision of : 
the register and receiver. - 

. It seems clear from the law and the regulations issued thereunder, 
that no rights could be acquired as against the State by the filing of 
an application under any of the public land laws, except by a home- 
_ stead or preemption settler who based his claim upon settlement made 
prior to the filing of the township plat. While such an application | . 


7 night be received and held by the local office to await the action of 


the State within the period of sixty days allowed by the act of 1893, 
immediately upon the filing of an application by the State, the prior — 
application of an individual claimant, unless based upon settlement - 
- made before the filing of the plat, must yield, as no rights could be 
based thereon which would be good against the State. - 
- Assuming, ther efore, the correctness of the foregoing proposition, 


the question is presented as to whether any rights may be acquired - 


against the State by the filing of a contest against an alleged invalid 
settlement claim of record, where the State presents proper applica- 
— tion for the land involved during its preference right period of sixty 
| days, and thereafter, and within the time allowed for appeal from 
the action of the local office rejecting the State’s proffered selection, 
- files an affidavit attacking the validity of the settlement claim. | 

The act of March 3, 1893, supra, was clearly intended to give the 


- States named therein ‘he preference right of selection, in saticfyine - 


the grants made to the States, for a period of sixty days following the — 
“fling of the plats of survey, and the proviso contained in said act was. 


eee to protect, only bona fide settlers who. had located-upon the ~ 


land prior to the filing of the township plats. Inasmuch as the regu- _ 
lations issued by the land department provide that an application, — 

iccompanied by an allegation of settlement under the homestead law, | 

prior to the filing of the plat, may be properly allowed and entered 
of record, it follows that if the contention of the appellant be upheld 
the right of the State may be defeated by the filing of a fraudulent. 
homestead claim based on alleged prior settlement, followed up by the 
filing of an affidavit of contest against such entry. That such a course , 
of procedure is clearly opposed to the intent of the act of 1893 can not 
be denied, and the Department will not SO mater e the law and regu 
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| ee aS sts permit of iat being done by indirection which i 1s posi- | 
_. tively forbidden to be done directly. 

It will be observed that the affidavit of contest filed a Werner 
charged that the alleged settlement of Kate Thompson was a pre-— 
tense and a sham; that it was invalid, and that no rights could be 
5 acquired thereunder. This affidavit of contest was filed during the 
_sixty-day period following the filing of the plat in the local office; 
and if the contest of Werner could have been tried and determined 
within the sixty-day period, and had it resulted in the cancellation 
of the entry, it, necessarily follows that no preference right would — 


have accrued to Werner, because the State could, immediately upon - 


the cancellation of the illegal settlement claim, have selected the 
land as authorized by the act of 1893. : 
It is true that while the State in this case presented its salécbion 
of the land within the period allowed by the act, it did not file, an. 
affidavit attacking the validity of Thompson’s settlement until after 
such period had expired. ‘However, such affidavit of contest was 
filed by the State during the time allowed for appeal from the action 
of the register and receiver rejecting the State’s selection. It may be 
said , therefore, that the State, by. appeal. from the action of the 
register and receiver and accompanying said appeal by a duly 
executed affidavit of contest against the settlement claim of Thomp- 
son, was urging the acceptance of its selection, and that by such action 
its rights 3 in the. premises were duly protected, The Department is 
therefore of the opinion that the decision of your office awarding the 
State the priority = contest was correct and must be affirmed. 





| RIGHT OF WAY—POWER PURPOSES—ACTS OF MARCH 8, 1891, MAY a1; 
; 1898, AND FEBRUARY. 15, 1905. ; 


KERN RIvER Company. 


A right of way caer the act of March 2 1891, may be acquired only by. a com- 
pany formed for the purpose of irrigation; but a right of way secur ed — 
under that: act may, under the act of 1] May 11, 1898, be used for pur poses of 

a public nature as subsidiary to the main purpose of irrigation. 

A company organized chiefly for the purpose of generating and distributing - 
power is not within the purview of the act of March 3, 1891; and where an 
application by such a company for right of way under that act has been 
approved,. for lands now ‘within a National Forest, the company may be 
permitted to relinquish all right under such approval and amend its appli~ 
cation to bring it within the act of February 15, 1901, failing to do: which, 
action should be taken by the land department with a view.to fevoca non 
of the approval. 3 | 


: First Assistant Secretary Pierce to the Commissioner of the General 
(0. LL.) —  . Land Office, November 12, 1909. | (S..W. W.) 


This case involves the right of way of the Kern River Company . 
- for a canal over lands in Independence land district, California, and 
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within what is now known as the Sequoia National Forest, under the | 
provisions of the act of March 3, 1891 (26 Stat., 1095), based upon 
-the amended application and map approved by the Secretary of the 
_ Interior November 27, 1905, and is before the Department upon the 
. company’s answer to a nile issued by your office under the Depart- 
-ment’s instructions of March 21, 1908, requiring said company to — 
show cause why action should not be taken looking to the institution 
of proceedings to set aside said approval. | 
The attention of this Department was invited. to'the case by: letter 


. Of the Secretary of Agriculture dated March 12, 1908, in which it _ . 


- was stated that the right of way was used by the company. solely for 
| power purposes; that many years before the company filed its maps — 
in this. Department the entire flow of Kern River, below the com- _ 
pany’s canal, was appropriated by other parties for irrigation, and » 

that the company was compelled by a permanent court deeree to make 
no permanent diversion of any water from the Kern River, and that. 
the company therefore had no right to the use of the water a 

_ for power’ “purposes. | | : 

_An elaborate answer has been filed in behalf. of ex company in 
support of its contention that the application was properly approved, 
and that there is ample authority in the laws for the use which the 
company is making of the right of way. It is contended, among 
other things, that while the act of 1891, supra, provides that rights of 
way through the public lands and. reservations of the United States 
are granted to any canal or ditch company formed for the purpose | 
of irrigation, the act does not anywhere specify the use which may be 
made of the right of way, and that it is only by remote inference that 
.. the act contemplates the use of the right of way for purposes of irri- 

gation. It is also contended to be the well settled rule that a deed or. 
- grant cannot be forfeited for use for any purpose not authorized by _ 
the deed or grant unless the instrument itself provides for a for- 
feiture in the event of such use, and that, in all events, a forfeiture is 
never considered unless the grant by plain and unequivocal language 
prohibits and directly denies such use and enjoyment for. any oe 
- purpose than that granted. — | 
~The company maintains that Serre as the aee6ndl section of the 
act of May 11, 1898 (30 Stat., 404), provides that rights of way 
granted under thie provisions of the act of 1891, supra, may be used 


for, purposes of a public nature, and as such uses are eae made of 


' the right of way involved in that the water conveyed through the 
canal is used to generate power which is conveyed to the city of Los 
_ Angeles for the purpose of lighting the same and operating street 
ears therein and in the vicinity, such uses are within the meaning of 


a ue act of 1898, 
Jt is further seas that all the questions now at issue were con- 


sidered by the Department before the oe ’s application was ap- ca 
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proved, and that the Department in approving the ‘application was 
informed of the purposes for which the right of way was desired. 


The company maintains that:it is protected in its right of way by - 
virtue of the provisions of section 2839 of the Revised Statutes and =~ 


the acts of 1891 and 1898 aforesaid; that the government should be 
as much interested in the generation of electric power whereby public - 


interests are served as in the use of water for irrigation purposes, and 


it is claimed that as a matter of- fact during the year 1907 the com- 
pany furnished irrigators for operating electric motors for-pumping 


purposes electric-power to the extent of 4,032,000 kilowatt hours, and 
that during four months of the year 1908 the compete furnished ma 


such purposes 6,755,000 kilowatt hours. 


Section 2339 of the Revised Statutes, upon which the. company 
depends j in a measure for the protection of its right, ‘provides: — 


Whenever, by priority of possession, rights to the use of water for mining, 
agricultural, manufacturing, or other purposes, have vested and accrued, and 


the same are recognized and acknowledged by the local customs, laws, and 


the decisions of courts, the possessors and owners of such vested rights shall 


be maintained and protected ‘in the same; and the right of way for the eon- | 


struction of ditches and: canals for the purposes herein specified is acknowl- 
edged and ‘confirmed ; but whenever any person -in the construction of any 
ditch or canal, injures or damages the possession of any settler on the public. 
domain, the party committing such injury or damage shall be liable the 
party injured for such inj ury or damage. 


~The act of 1891, under which the application was _ presented, 


' provides: - 


t 


Sec. 18. That the right of way tipoden the public lands and ‘veservations 
of the United States is hereby granted to any canal or ditch company formed 
for the purpose of irrigation, and duly organized under the laws of any State 
or Territory, which shall have filed, or may hereafter file, with the Secretary 


of the Interior a copy of its articles of incorporation, and due proofs of its 


organization under the same, to the extent of the ground occupied by the © 


- water of the reservoir and of the canal and its laterals, and fifty feet on each 


side of the marginal limits thereof; also the right to take, from the public 


lands adjacent to the line of the canal or ditch, material, earth, and stone 


~ necessary for the construction of such canal or ditch: Provided, That no such . 


right of way shall be so located as.to interfere with the proper occupation | 
by the Government of any such reservation, and all maps of location shall be 


subject to the approval of the Department of the Government having juris- 


diction of such reservation, and the privilege herein granted shall not be con- 


strued to interfere with the control of water for irrigation and other pure. - 


poses under authority of the respective States or Territories. 
Sec. 19. That any canal or ditch company desiring to secure the benefits of 


| this act shall, within. twelve. months after the location of ten miles of this 


eanal, if the same be upon surveyed lands, and if upon unsurveyed lands 


within twelve months after the survey thereof by the United States, file with | 
the register of the land office for the district where such land is located, a 


~ map of its canal or ditch and reservoir; and upon the approval thereof by the — 
Secretary of the Interior the same shall be noted upon the plats in said office, ~ 
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end thereafter all such lands over which such rights of way shall pass. shall 
be disposed. of subject to such right of way. Whenever any person or cor- 
poration, in the construction of any canal, ditch, or reservoir, injures or dam- 
ages: the. possession. of - any settler on the public domain, the party committing 
such injury or. aamaee shall be liable to the party injured for se injury or: 
damage. 


Sec. 20. That the provisions of this act ‘shall apply. to all one ditches, or: 


reservoirs: heretofore or hereafter constructed, whether constructed by cor- 
porations, individuals, or association of individuals, on the filing of the cer- 
tificates and maps herein provided for. If such ditch, canal, or reservoir has 
been. or shall be constructed by an individual or association of individuals, it 
- ghall be sufficient for such individual or association of individuals to file with 
the Secretary of the Interior, and with the register of the land office where 
said land is located, a map of.the line of such canal, ditch, or reservoir, as in 
a. case of a corporation, with the name of - the individual owner or owners 
‘thereof, together with the articles of association, if any there be. Plats here- 
tofore filed shall have the benefits of this act from the date of their filing; as 
though filed under it: Provided, That if any section of said canal or ditch 
shall not ‘be completed within five years after the location of said section, the 
rights herein granted shall be forfeited, as to any uncompleted section of said 
canal, ditch, or reservoir, _to the extent that the Same is not completed at the 
date of the forfeiture. — 

SEc.-21, That nothing in this act shall anEhott ize such canal or ditch company 
to occupy such right of way except for the purpose of said canal or ditch, and 
then only so far aS may be necessary for the construction, maintenance, and 
care of said canal or ditch. 


Section 2 of the act of May 11, 1898, ‘supra , provides: 


Sec. 2. That the rights of way for ditches, canals, or reservoirs “heretofore: 
or hereafter approved under the provisions of sections eighteen, nineteen, twenty, 
‘and twenty-one of ue act entitled “An act to répeal timber-culture laws, and. 
for other purposes,” approved March third, eighteen hundred and. ninety-one, — 
may be used for purposes of a public nature, and said rights of way may be 
used for purposes of water transportation, for domestic purposes, or for the 
development of power, as subsidiary to the main purpose of irrigation. 

~The act of 1898 was passed by Congress because, under the act | 
of 1891 as construed by the Department, all rights of way for the | 
construction of reservoirs, canals, and ditches through the public 
domain were limited to those the spiect of which was the furnishing 
of water for the main purpose of irrigation. Such has been. the. uni- - 
— form ruling of this Department from the time the question: first — 
appears to have been considered (18 L. D., 578; 20 L. D., 154; 21 — 
L. D., 63), and the fact that Congress passed the act of 1898 is 
evidence that it, too, recognized the correctness of the interpretation 
of the previous act of 1891. This is indicated: by the plain language 
_ of the act of 1898, and also appears from the proceedings had in’ the 
House of Representatives at the time the bill was before that body 
a for consideration. Mr. De Vries, who pee the bill to the eons | 
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on February 4, 1898, when asked by Dingley to ssolata the change 
made in the existing law, replied as follows: 

_ : Under the Jaw as it stands at the present time, all rights of way for the 
construction of: reservoirs, ’ canals, and ditches through the public domain, are 
limited to those the pur poses of which are the furnishing of way for irrigation, — 
mining, and reservoir purposes. It does not permit its use for private or ~ 
domestic purposes, and if it is desired to supply a city from a reservoir or canal 
across the public domain, such permission is not authorized by the law as it 
stands at present. It is therefore sought to amend the law by this bill, extend- 
ing and enlarging the existing privileges, and allowing a license over the a 
domain for these purposes. 

~ See also House Report No. ‘79 9 accompanying the bill, en it 
was stated: | Os e 7 

“Such a law will accrue to the adv rantage: of supplying a pure water system 
to many cities and towns in many of the States and a and aid in 
supplying the same for many other useful. pur poses, 

It is entirely proper in the construction of statutes to consider the 
whole statute and every material part of the same, and where there 
are several relating to the same subject all are to be taken together 
-and one part compared with-another. Resort may be had to every 
part of the statute, and where there is more than one in part materia, 
to the whole system, for the purpose of ascertaining the intent ot 
_ the legislation. See Kohlsaat 2. Murphy (96 U. S., 153). _ 

In applying this rule to the case under consideration, it is entirely 
proper to consider not only the acts of 1891 and 1898, above men- 
tioned, but also the subsequent acts of February 15, 1901 (31 Stat... 

790), and February 1, 1905 (38 Stat., 628), both of which provide © 
methods for securing rights of way over lands of the United eae | 
for various purposes. | | 
There is no question as to the character of the companies entitled 
to secure rights of way: under the act of 1891, because section 18, 
which ‘contains the words making the grant, provides only for “ any 
canal or ditch company formed for the. purpose of irrigation,” and 
in thus constituting the class of companies entitled to the benefits 
of the act Congress also indicated the use to be made of the waters 
stored in the reservoirs and conveyed through the canals and ditches. 
The position taken by counsel for the company that this is but a re- 
mote inference, cannot be sustained. The argument-advanced in this 
connection ‘1s utterly fallacious because not only is the inference 
direct, but in the opinion ‘of the Department it is the only inference 
deducible from the language employed in the act. If Congress had 
intended that any public use might be made of the right of way or — 
of the water, it was entirely unnecessary to provide that rights of way fe 
could be acquired by canal or ditch companies formed for the ,pur- 
pose of irrigation. It is the duty of this Department to consider, 
and, if. possibie, to attach a meaning to. we vere Seeeyee in the 
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act, and if any meaning at all is to be given the language used by 
| Congress it inevitably follows that the legislative mind had in view 
only canal and ditch companies formed for the purpose of irrigation, 
and the use contemplated of the water was-the same; pene ane 
language might as well have been omitted. | 

This being so, prior to the passage of the act of 1898 rights of way — 
under the act i, 1891 could be acquired by companies only when they. | 
were formed for the purpose of irrigation, and when they intended | 
to use the water for that purpose, and when so acquired by such com- 
panies the rights of way could be used only for that purpose. While: 
the act of 1898 extended and enlarged the uses which might be made 
of the rights of way so acquired, that act made no provision whatever 
for the recognition of any ie class of grantee, but merely specified 
the additional’ purposes for which the rights of way might be used. 
Such has been the uniform holding of this Department as shown by 
the decisions in 28 L. D., 474; 82 L. D., 461; and 87 L. D., 78. . 

Not only are the rulings of the iaad department: which are contem- 
poraneous with the enactment of the statute, entitled to respectful 
consideration by succeeding officers of the jond department, but. they 
are respected’ also by the courts as shown by the decision of the 
Supreme Court in the case of Midway Company v. Eaton (183 U.S., 
602, 609), where the court said: | 

It is natural to respect the rulings of the land department upon any statute 
affecting the public domain, and if the rulings were contemporaneous with the 
enactment. of the statute, they afford a somewhat confident presumption of its: 
meaning. One of the reasons is that the officers of the land department may 
have recommended the statute—indeed, may have written its words, or at any _ 
rate were familiar with the circumstances which induced the legislation. 


Examining the. circumstances under which this act was passed; it - 


_ will be seen. by reference to. House Report.No. 279, 54th Congress, _ 
9nd Session, that the bill was referred to the General: Land Office for — 


report, and the Commissioner recommended certain, TES which 
subsequently became the law. 

That the construction placed upon the acts aur 1891 aa 1898 was | 
the proper one, finds additional support in the laws subsequently 
enacted by Congress upon the same subject. If the company be cor- 
rect in its contention, the enactments of February 15, 1901, and Feb- 
—ruary 1, 1905, supra, were entirely unnecessary, and this Department. 
will nee assume that Congress enacted unnecessary laws, and there 
is no force in the contention that the subsequent legislation was 
enacted because of erroneous rulings of the land department. No 
such intention is indicated by the language employed in the subse- | 
quent legislation. 


It-appears, therefore, that under ike act of 1891 a cae of way — 


may be acquired by a:company only when it is formed for the pur- an 
; peKe of irrigation, and. that such a 1 company. having seqquired a right | 
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oft way may use the same for chez purposes specified 1 in the.act of 1898. 
From the showing made by the company in this case, it appears that 
the main purpose for which the right of way is used is the generation 
of electric power. Congress by the act of February 15, 1901, enacted 
a law providing ‘a means whereby a company may acquire a right of . 
way for those purposes. Rights of way, however, acquired ander 
this act are not grants but merely licenses or permits subject to revo- 
_ ,eation by the Secretary of the Interior. If, as contended by the com- 
“pany, the right to acquire a right of way was granted by the act of 
14891 for the purpose of generating electric power, it would seem to 


follow that the act of 1901 was intended to revise the former law, 


«ind in that event it ‘would operate to displace such previous law, and 
that, therefore, subsequent to the passage of the act of 1901 no right 
of way for the purpose of generating power could be. a ex-. 
cept under the provisions of that act. 

The decision of the Supreme Court in the ease of Garares v, 
Albuquergue Land & Irrigation Co. (188 U. S., 545), is not con- 
trolling of this case, because the company cauolved therein, so far as 
as shown, was formed for the pUrpoS of conveying water to be used 
for irrigation. | 

_ It appears that this company originally applied for a, err of way 
4n/1897. This*application was approved by the Secretary of the 
Interior Apr 14, 1899. In the certificate endorsed upon the map by | 
the company’s “spresident: it was stated that the right of way was. 

desired in order that the company might obtain the benefits of sec- 
tions 18 to 21, inclusive, of the act of March 3, 1891, supra, and sec- 
tion 2 of the act of May 11, 1898, and that the right of way sought: 


was desired “ solely for the purposes prescribed by ihe aforesaid act.” 


In 1904, the company presented an amended application which, 
a as has been heretofore stated, was approved by the Department No- 
wember 27, 1905. In the certificate endorsed by the company’s presi- 
dent on the amended application it was stated that the benefits of — 
sections 18 to 21, inclusive, of the act of 1891 were desired, and that 
ithe right of way was desired for public purposes. : 
Accompanying the answer submitted by the company tio the rule | 
= ‘to show cause there was filed an agreement entered into between 
“Miller & Lux, a corporation, and others, and the Kern River. Com: 
‘pany, under date of December. 23, 1904, by the 11th article of which. 
it appears the Kern River Company agreed that all of the water of 


‘Kern River diverted by it into its canal should be used by the com- 


_-pany. solely for the purpose of generating power, with the exception 
of not exceeding two cubic feet per second, which amount was fre- 
served for a speci purpose mentioned in the agreement. Therefore, 
whatever may have been the intention of the company at the time of 
securing the original approval, it is clear that at the time of the 
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approval of the amended application the company had bound itself 
not to use the right of way for the purpose of: irrigation, but had ~ 
solemnly agreed to use the water only for the purpose of generating 
power. It is not mentioned by the company that the Department: 
was informed. of this agreement at the time of the approval of the: 
amended application, which application was approved in considera- 
tion of the company’s relinquishment of that formerly approved. Be | 
that as it may, however, if the company was prevented ‘by its own 
act from engaging in the business of irrigation, and was limited to- 
generating power, it follows that it was not entitled to an approval. 
under the act of March 3, 1891, and whether the Department was 
informed of the bic iactant es or not is wholly immaterial; because 
the United States Government is not bound by the inauthorized acts. 
of its officers or agents, and the Secretary of the Interior had no. 
authority to approve an application for a right of way under .the — 
act of 1891 where the company was not. formed for the purpose of 
irrigation, or where, if the company had originally intended to ~ 
engage in the business of irrigation, it had by its own act put it 
beyond its power to engage in such business. . 
The law found in the Revised Statutes under section 2339 aera 
tutes merely a recognition by the United States of water rights ac- 
quired under usage, customs, and the laws of the State, and in addi- 
tion thereto recognizes the rights of persons acquiring such rights 
to go across-the public lands. It is too obvious for argument that in 
1866, the date of the original act constituting this law, Congress did 
not sont minlies power companies because they were not in existence 
at that time. The purpose of-the act of 1866 was thoroughly .con- 
sidered by the Supreme Court of the United States in the case of 
Jennison v. Kirk (98 U. 5., 453), reference to which will show that 
Congress merely intended - recognize rights acquired in the manner 
above stated. Moreover, section 2339 of the Revised Statutes does not 
_ authorize the construction of a right of way across reservations of the 
United States, but seems to be limited to the public lands, and at the 
time of the approval of the application under consideration the Jand 
was within a forest reserve. a 
_. Respecting the company’s contention that a deed or Paani cannot | 
be forfeited for use for any purpose not. authorized by the deed or — 
grant unless the instrument itself provides for a forfeiture, it may — 
be said that the same conterition was made in.the case of United 
States v. Minor (114 U. S., 233), but was. not sustained by the 


courts. See also the case of Mullan and another against the United 
States (118 U. S., 271), where the court held that relief would be 


- afforded the United States in equity to recover title to lands certi- -— 
- fied to the State as school indemnity under a mistaken view of the as 
law by ¢ the neeey, of the Interior. % a 


310 .  —s- DECISIONS RELATING TO THE PUBLIC LANDS. 

In view of the foregoing, the Department is of. the opinion that — 
the company was: not entitled to-an approval of the application 
under consideration, and that action should be taken looking to its 
revocation. There seems to be no doubt, however, that the company 
is entitled to a permit, under the act of 1901, supra, under such regu- 
lations as may be imposed by the Department of Agriculture. The 
case is therefore remanded with instructions that the company be 
advised that-it may within a given time amend its application so as 
to bring it within the last-mentioned act, provided the same be ac- 
companied by a proper relinquishment of all right and interest under. 
the approval heretofore erroneously given under the act of 1891. In 
the event the company fails or refuses to avail itself of this privilege 
within a reasonable time to be fixed by your office, you will prepare 
the necessary papers for presenting the matter to the Department — 
of Justice with a recommendation for the institution of proper pro: 
ceedings, to set aside the approval porate tore given, 


t 


ee 


- PUBLIC ene GREGATE AREA UNDER PUBLIC LAND LAWS—ACT 
- OF AUGUST 30, 1890. 


‘TRENTHAM v. COPEN HAVER. 


The area embraced within a ‘homest ead entry relinquished prior to the acquisi- 
tion of. title does not come within the provision of the act of August 30, © 
1890, limiting the amount of land that may be acquired by any one per ‘gon 
. under the public land laws to 820 acres. 


First Assistant Secretary Pierce to the Commissioner o f the General — 
(F. W. C.) Land Office, November 18, 1909. WF. T.) 


Mack arena has appealed to the Department from your deci- 
sion of November 3, 1908, sustaining the action of the local officers of 
February 24, 1908, ond rejecting his.contest affidavit against desert- 
land entry number 4176, made by Denton D. Copenhaver October 25, . 
1907, for the NE. + NE. 4, Sec. 24, T. 16 S., R. 12 E., NW. 4 and W.4 
_NE. 4, Sec. 19, T. 16 S., and SE. 1 SW. 4, see 18, 7. 16 S. R. 13 E. 


 S. B. M., containing 320 acres, Los Angeles, California, land district. 


The contest affidavit was filed February 7, 1908, alleging: 


That said Denton D. Copenhaver had made homestead entry No.. 10648 for . 
NW. 4, Sec. 24, T. 16 8., R. 15 E., 8. B. M., on September 1, 1904, and had re- 
linquished the same for a ‘valuable consideration. He had thereby exhausted 
his right to enter more than 160 acres under the public land laws and his. said 

entry of desert land entty No. 4178 is illegal. 


‘Itis held i mn the case of Stuart v. Burke (32 L. D: 646), that the—. 


limitation in the act of August 80, 1890 (26 Stat., 391), as to the amount of land 

that may be acquired by any one person under the public land laws, applies only _ 
— to acquisition of title and not the amount of dand that may be entered or filed 
_ upon under such laws. : 4 
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4 Aaa it is held in the case sé Mabelle Meserve (33 L. D. , 580) that— 
a right initiated but not consummated under the desert-land act does not under 
the limitation as to acreage contained in the act of August 30, 1890, exhaust the 
right of the entryman under the public land Jaws; and if such entry be subse- 
' quently relinquished, it constitutes no bar to the exercise ot the. right. prone by- 
the homestead Jaw. 

No‘ reason is perceived why the reverse of this proposition would 
not be equally true. If Copenhaver’s_former entry. had been made 
under-the desert-land laws, the rules laid down in departmental de- 
cision of November 1, 1909, in the case of Alfred D. Hull v. Helena 
Bb Oakley e¢ al. would apply, but as it was a homestead entry and he - 
did not acquire title to any land thereby, it is clear that he may still 
exercise his right to make entry. for 320 acres under the desert- land » 
act. eo : 
Your decision is accordingly affirmed. 


INFORMATION FROM FISCAL RECORDS OF FIELD ‘OFFICERS OF REC- . 
| LAMATION SERVICE. 


~ 


INSTRUCTIONS. 


DEPARTMENT. OF THE INTERIOR, 
a Washington, D. C., November 15, 1909. 
Frevp. OFFICERS, : "| ie & 
- Reclamation Service: 
Any water-users association or any individual Kasia an rarest in 


+ the lands included in a reclamation project desiring information from 


the fiscal records of a field or local office of the Reclamation Bureau, 
od proceed in the following manner: 
1. Application must be dada in writing to the supervising engineer 
of the district, stating the interest ppplcat has in the project, the 
nature of the information desired, and the use proposed to be made. 
thereof. a 

"2. The supervising engineer, if satisfied that ne giving of such in- 
formation will not be detrimental to the public service, will endorse 


on such application his approval, whereupon the information sought 


_ will be promptly supplied aud a record made thereof. If the appli- = 
cation be denied, the supervising engineer will endorse the reasons 
for disallowance thereupon and promptly forward the same to the ~ 
Secretary of the Interior. . 
, R. A. Baxiinomr, Soeeiate, 


| | H. H. Yarp xv at. . | 

Motion for review of departmental decision of August oT, 1909, 
38 L. D., 59, denied by First: Assistant Secretary Pierce N overnber 
19, 1909. : 
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 Joun F. Butter, 


Motion for. review of departmental decision of here 27, 1909, | 
38 L. D., 172, denied by First pope saath Paecee N ovember | 
19, 1909, 


——— 


ALLEN ET AL. ?. DENVER Powrr AND’ TRRIGatIo0N (o:. 


Motion for review of departmental decision of September 20, 1909, 
58 L. D., 207, denied Oy First Assistant Str a Pierce ‘November - 
19,1909. , 
|" FEES-CERTIFIED COPIES OF RECORDS—REGISTERS AND RECEIVERS. 

| CIRCULAR. 


- DepartMEntT oF THE EeienrOnes | 
GENERAL. Lanp Orricr, | 
Washington, D, C., November 22, 1909. 
RucisTErs AND RECEIVERS 
and Unirep States Suryryors- ere. , 

Sirs: The regulations contained in the circulars to Sievers: -Gen- 
eral of April 15, 1907 (35 L. D., 514), October 19, 1907 (36 L. D.,. 
125), and February 21, 1908 (36 L. D. , 282), as. fis they prohibit | 
the acceptance of personal fees for copies of records and require the 
preparation of such copies during office hours, are hereby extended to 
the offices of Registers and Receivers, and you are advised that here- — 
after the performance of any service by you or by the employes of 
your offices for which personal remuneration or compensation is — 


received is- hereby prohibited, except as to cases where an officer or 


employe receives fees or compensation expressly allowed by law. Nor 
shall such service be performed. save in the course of official duties and 
during office hours, and persons not officially connected with any 
office, even though Government employes, shall not be admitted to | 
that office outside of office hours, unless the public interests are in- — 
volved in the purpose for which such admission is desired or 
requested, in which event you are authorized to extend the working 
hours for such purpose. 

When certified copies of records are requested and dis pressure of | 
public business will not permit of the work being done by the office 
force, the parties desiring same, if desk room is available, may be per- 
mitted to make such copies, but before certification by you copies 
‘thus made must be carefully compared by your oflice force and you 
will charge therefor the fees allowed by law. | 

All moneys received for copies of records must be deposited by | 
Surveyors-General to the credit of the Treasurer of the United States, 
as directed in the circulars above cited, and all moneys sO received 
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by Receivers of Public iMoney must be deposited to ‘dhe: credit of the 

Treasurer of the United States on account of “Fees and Commis- 

_sions.” Such moneys ‘cannot ne made available on expenditures of 

_ any character. | | 

a _. Very respectfully, - ee Frnp DEnNETT, 

> — Commissioner, 

eceae | : 
RA. Banranenr, Secretary. 


———— 


 sIouUx INDIAN LANDS—PRICE OF LAND-REPAYMENT. 


~ Roy u. Re. 


The. inadvertent inclusion of a tract of Sioux Indian lands in a homestead 
entry, at a time when the land was rated at 75 cents per acre, which. entry. 
“was. subsequently amended to describe in lieu of the tract entered the tract 
actually: settled upon and intended to be taken, does. not have the effect ta 

_ fix the price of the erroneously-entered tract at 75 cents, the status thereof 
remaining the same with respect to price as though the erroneous entry 
had never been made; and where a subsequent entryman was required to 


pay 75 cents per acre therefor, after the price of all undisposed-of Sioux 


* lands had been reduced to 50 cents, under the belief that the price had 
_ been fixed by auc previous entry, he is entitled to repayment of the excess. 


First Assistant Saas Pierce to the Commissioner of the General 
(F. W. C.) Land Office, November 23,1909. (J. F.T.) 


October 19, 1903, Roy. H. Reid made homestead entry number 5354 
for lots 3 and 4 and E. 4 SW. 4 (fr. SW. 4), Sec. 31, T. 106.N., Re 
75 W., 5th P.M. (159. 10 ny Chamberlain, South Dakota, ia aa 
district, for which, on making commuted homestead entry number 
1632, July 9, 1906, he was required to pay 75 cents per acre, although 
the price _ ap all undisposed-of Sioux lands had been reduced to 50 
cents per acre on February 10, 1895. = 
December 17, 1908, application was filed for the return of ailoped | 
excess payment of- 25 cents per acre. By-your decision of June 30, 
1909, this application for repayment was denied, and Reid has ap~ 
- pealed te the Department. - 
Your action in denying said repayment was based upon the hee 
that the tract in question was through mistake included in home. — 
stead entry number 2260,.made October 9, 1893, by Nels Nelson, which 
said entry of Nelson, by authority of your éflice letter “C” of May 
15, 1894, was amended to embrace the SW. 4, Sec. 32, T. 106 N., Ri 
75 W., 5th P. M., same land district, the last-desoribed tract being | 
that which, Nelson supposed he was making entry for and the tract 
_ upon which he actually settled. This amendment left said SW. 4, 
Sec. dl, vacant and subject to a PY the first qualified 
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applicant, and it is noticed that it was not entered for over ten years 
thereafter, indicating that it was not of that class’ for which the 
higher price was exacted or willingly paid because of the superior 
character of the lands. 

The repayment of 25 cents per acre in this case is sine: upon the | 
proposition that the erroneous description of land appearing in the 
entry of said Nels Nelson was not such an entry of the land as fixed — 
the price of the tract in question at-75 cents per acre. The right to 
vepayment of 25 cents-per acre in this case rests upon the construction 
given the words “ disposed of ” and “actual settlers only ” in See. 
21, act of March 2, 1889 (25 Stat., 888). -It can not be held that the 
erroneous inclusion or description of the tract first mentioned in Nels 
Nelson’s entry was’a disposal of the same to an actual ‘settler fixing 
the price thereof at 75 cents per acre under the rule laid down in the 
case of D. B. Bowersox (38 L. D., 218). Nelson did not make a new — 
entry. The record and the papers were only corrected so as to de- 
scribe the land he viewed and upon which he made an actual settle- 
ment, the number and. date of the entry remaining the same, which — 
shows that on October 9, 1893, he entered the SW. 4, Sec. 32, and 
that he did not enter the SW. 4, Sec. 31, or any part thereof. Other- 
wise, it must be held that two tracts of 160 acres each could be dis- 
posed of on an application for 160 acres. 

It follows, therefore, that Nelson’s amended entry’ was the only 
entry he-made, and that the land embraced therein was the only land 
the price of which was thereby fixed at 75 cents. per acre, the land 
first’ erroneously described in his entry, being the land afterward 
entered by Reid, remaining as though nothing had been done in con- 
nection therewith; and for these reasons your decision is reversed, 
and if no other sumcient objection apes the repayment claim will 
be allowed. | 
BALLANTYNE v. Harmon. 


Petition to set side departmental decision of October 10, 1908, 37 
iL. D., 188; | denied by First Assistant See Pierce November 


26, 1908. 


—————— 


RECLAMATION WITHDRAW AL—PROTEST—P AR, ‘6, REGULATIONS | 
JANUARY 19, 1909. 


“Nae Casa Company v, ROOT Re 


Paragraph 6 of the regulations of J anuary 19, 1909, to the effect that the pros-- 
ecution of contests affecting lands included within a tirst-form withdrawal 
under the reclamation act, out of which preferred rights of entry might 
arise, should not be allowed, has no application to a protest by one claiming ~ 
under a placer location against a conflicting desert-land entry, no question 
of preference right of entry being involved in such proceeding. 
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- First Assistant Secretary Pierce to the Grnnone: 0 of the. General | 
(FF. W. C.) Land Office, November 26, 1909. (F. H. B.) . | 


ror the record 1 in this case it appears that on J une 15, 1907, Peter | 


- Zanganella made desert entry (No. 784 Ute) for the SW. 4 NE. 4 4, - 


Sec. 30, T. 5 S., Rs 90 W., Glenwood Springs, Colorado, land: district. 
_* February 18, 1908, The New Castle Portland Cement Company 
| filed its protest, against the entry, in which, as far as is material here, 
it alleged a prior location, under the mining laws, of the H.,V. K. 
Part placer mining claim, containing 120 acres nad empracEne the - 
- subdivision above described, and that the land in question “ is essen- 


tially mineral land, having thereon large beds of shale in place which _ 


when properly treated is convertor’ into a high grade of Portland | 
cement.” | | 

- Pursuant thereto a igatiiar was duly selene and had, April 13, 
1908, at which ippearance was made and eviclence adduced on behalf 
of the parties. 

Thereafter, on November 2, i908, the local sfheses: upon a review | 
of the evidence so submitted, found that the alleenniony of the protest. — 
had been sustained. | 

Upon appeal by the entryman, your office, by deaeien of May 1, 
—-1909,-after a brief statement of the case'and nif proceedings theneto- 
~ fore had therein, held as follows: =~ . 


The section has been classified as coal Jand, minimum pice, and was witli: 


* draw n, first form, Peromber 3; 1908, under act of June 17, 1902, for the Grand | 
Valley project. 
In view of the withdrawal, the contest proceedings. are aalniaa under para- 

graph 6 of regulations, concerning lands. withdrawn under: said act, as amended 

January 19, 1909 (87 L. D., 865). 
Both. parties have appealed to the Deeamied The entr yman 

expressly disclaims any desire that the above action be reversed, but 

_ invokes a definition of the status of his entry in consequence of the 


coal classification and the withdrawal in contemplation of the recla- - ° 


mation project. The protestant company, on the other hand, insists 
that the controversy hitherto pending between it and the entryman 
should be decided on the merits, contending that in the event of a 
favorable decision and the ultimate-revocation of the withdrawal it 
-would be in aaa to consummate entry nna the placer mining ~ 
law. — | 

Just what weight was ‘pveaded by your olfice to cache in the pres- 
-ent case to the coal classification of the land, remarked in the above 
excerpt from the decision, does not clearly appear, as the order 
vacating the proceedings theretofore had upon the protest: is made 

“in view of the withdrawal” and “under paragraph 6 of regula- 
tions,” cone such withdrawals; as amended January 19, 1909. 
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| The primary siieeiom: therefore, is as respect. to. the application 
of the cited paragraph, which is as follows: 


No contest will be allowed against any entry embracing. land included within 
the area of any first form withdrawal, and in all cases where a contest has 
been allowed ‘prior to such withdrawal, the withdrawal, if made before the ter- 
mination of the contest, or before entry by the successful contestant, . will, 
ipso facto, terminate all right that was acquired by reason of such contest. 


This superseded the like-numbered paragraph of the regulations | | 
approved June 6,.1905 (33 L. D., 607), which, together with the 
original seventh paragraph, read as follows: : 


Sixth. Any. entry embracing lands included within any vitharawal nage 
under either of the forms mentioned, whether such entry was made before or 
after the date of such withdrawal, may be contested and canceled because of 
entryman’s failure to comply with the law or for any other sufficient reason, © 
and any contestant who secures the cancellation of such entry and pays. the . 
land office fees occasioned by his contest will be awarded a’ preferred right of: 
making entry under the reclamation act, provided the lands involved are ‘not 
embraced within a withdrawal of the first form. 

; Seventh. When any entry for lands embraced within a withdrawal under the: 

first form is canceled by reason of contest, or for any other reason, such lands 
become subject immediately to such withdrawal and can not, thereafter, so 
long as they remain so withdrawn, be entered or otherwise appropriated, either 
by a successful contestant or any other person; but any contestant who gains 
a preferred right to enter any such lands may exercise that right at any time : 
within thirty days from notice that the lands involved have been Feleasen 
from such withdrawal and made. subject to entry. 


It will be observed that the original sixth paragraph, ious: which > 
expressly authorized a contest against an entry whether made before 
or after either form. of withdrawal under the reclamation act, as-sup- 
‘plemented by the then seventh paragraph also contemplated a 

preferential right of entry in the successful contestant as to land em- 
braced in a first form withdrawal as well, which should be held in 
abeyance indefinitely and pending a future revocation of the with- 

drawal, but which should thereupon be lawfully subject to exercise. 

The impolicy of thus anticipating conditions which for indeterminate 

periods of time should control the disposition of such lands became — 
eventually manifest. The matter presented itself and was considered 

in the case of Fairchild v. Eby (87 L. D., 362), in the disposition of 
which the Department, besides divecting the amendment of para- 
eraphs: 6 and 7, said in part: - 

A regulation that contemplates the acquisition of legal rights that must be 
suspended indefinitely can only result in great confusion in the disposal. of 
the. public lands, and ought not to have been made and should not be con- 
- tinued. Such is the apparent result of the right conferred by the sixth and 

Seveuth regulations of June 6, 1905, and it is believed that the interest of the 
i government, as well as the general public, will be subserved by their revocation. 

Leaving out of view the objection which the protestant company 

now urges against a retroactive application of the amendment to the 
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controversy between ae parties in this case, it is in any event clear. 
~ that the object and. purpose of the amendment were to disallow the — 
prosecution of those contests, affecting lands included within a first | 
form of withdrawal under the reclamation act, out of which pre- 
ferred rights. of entry arise as by law provided. The. protestant _ 
here, relying upon a placer mining location and the mineral char- 
acter of the land involved, would neither have nor need such a right, 
and the considerations upon which the former paragraphs were so 
amended would not obtain. A decision, favorable to the protestant, 
of the issue between it and the atieeman would dispose of the desert 
entry, but. would confer upon the protestant no other benefit (apart . 
from an affirmative mineral adjudication) than to leave its claim to 
be dealt with as though no desert entry had been made. So, too, on 
the other hand, a Hecision in favor of the entryman would elimi-_ 

nate the mining location from the case, In like manner and to the | 
_ ike end. | 
_ For present purposes it is immaterial whether or not the land i In, 
controversy will be required for the purpose contemplated. by the. 
withdrawal, and whether the withdrawal is to become permanent: or 
ultimately to be.revoked.. In either event, the case should seasonably | 
be cleared of one of these antagonistic elsiie: leaving the other for 
such appropriate consideration and Sisnociien as the outcome of 
the further features disclosed by the record may necessitate. Assum- 
- ing, in this connection, a future revocation of the withdrawal; the 
party prevailing in the present controversy would have the. right 
to challenge the coal classification and try the question, in accordance 
with the appropriate provisions of the on appr oved oo 
tember 7, 1909 (38 L. D., 181 and 188). 

The secon of your “6ilice is reversed, and the case is remanded 
for readjudication upon the issue raised by the protest and in accor d- 
ance with the evidence submitted in that behalf. : | 


HOMESTEAD CONTEST—ABANDONMENT-MILITARY, SERVICE—ACT OF 
; au 16, 1898. 


Binge v. Jacopson. 


In a contest against a homestead entry on the soni of abandonment it is. 
| not necessary,. under the. act of June 16, 1898,-to either allege or prove that — 
_the entryman’s absence was not due to military service, where the United 
States was not engaged in war during the period of abandonment charged. 


First Assistant Seoretary Pierce to the Comméassioner of the General ss 
(F.W.C.) Land Office, November 26, 1909. (G.C. RB.) 


| ‘This case involves homestead entry No. 12,085, made March 19, - 
1902, by John C. Jacobson, for the E. 4 NE. 4, Sec. 7, and SW. 4 
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NW. 4, and NW. 4 1 SW. 4, Se 8, T. 3 N., R. 10 E., Vancouver, | 
: Washington. - | 
The case is here on appeal by said cetera fone your office de- | 
cision of August 23,°1909, ordering another hearing on the. contest 
-of William A. Biesanz, filed June 15, 1906, alleging in substance 
abandonment and actual residence away — the a for the six 
‘months next preceding contest filing. 
Your office decision reversed the action of the register a recelver — 
oe oe appeal and denying his motion to reinstate the 
contest. | : 
- It appears that upon notice duly ee ei capers was ain before 
a United States commissioner July 26; 1906, final hearing to be had 
before. the register ancl recelver August 3, of that year. 
Defendant was present when said testimony was taken and cross- _ 
examined plaintiff’s witnesses. Plaintiff at the conclusion of his testi- 
mony rested; defendant offered no testimony. — 
Prior thereto and on July 20, 1906, defendant filed in the local © 
office a motion, copy of which was served by registered letter on the 
attorney ‘for plaintify, to dismiss. the contest filed June 15, 1906, on — 


the ground that a trial had already been had under a former contest: = 


| between same parties, upon the issues involved in this contest. and that 
the issues were therefore res judicata.. | 

This motion was denied by the register and receiver February g: 

1908. There are no papers in the record transmitted here showing 

that any contest had been filed a the entity prior to J une 15, 
1906. 

Admitting, however, that Baek a prior contest had been filed, de- 
fendant’s appearing at and participating in the alleged second con- 
‘test was an acquiescence on his pane that the issues ve een be 
tried. J | 
As observed, final hearing was fixed oe the register and 1 re-- 
- ceiver August 3, 1906. | 

‘Defendant hen and there spate but plaintiff did not appear, 
electing to. stand on the testimony introduced by him before the 


United States commissioner July.26, 1906, when he rested his case. 


‘Had defendant, as was his right, introduced testimony before the — 
commissioner to controvert that which was given against him, plain- 

tiff, as contestant, etc., _ would have been required to pay the costs of 

same. | 

“Noa reason was assigned for defendant’s failure to submit testimony 

‘before the commissioner and, from all that appears in the record, 

plaintiff was justified in believing that defendant did not intend. to 


_. ~ introduce testimony. 
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perce these circumstances, plaintiff was not eeeuel to. appear 
before the register and receiver on the date of final hearing neue | 
8, 1906. 7 

. The sole question before the: register and receiver was whether the ~ 
testimony offered by plaintiff before the commissioner made a a, 
prima facie case of the alleged abandonment. ; 
Your office, in the decision appealed spe held that such a case 
was made out. 

The testimony has been examined. The same bands to show that i 
the entryman never in fact was a bona fide resident on the land but 
that he lived, with his family, in Portland, Oregon, and was during — 
the. lifetime of his entry a clerk in a store in that city. ° 

If claimant has. any defense to make against the damaging testi-~ 
mony offered against him, it would seem that. he should desire and. 
‘not oppose an opportunity to offer it. — 

The appeal contends that the. contest head be dismissed foe. its 
failure to allege that. abandonment. was not gue to the military serv- 
ice, ete. : ; | 

Sud an. allegation was not necessary in the contest affidavit, nor 
was it necessary to prove nonmilitary service, etc., at the Roariney 
The act making such requirement was passed June 16, 1898 (30 Stat., 
473), during the then- existing war with Spain. The provision. is” 

only applicable: to the period in which the United. States is engaged 
in some war. The period | of the alleged abandonment was in 1906, 
- when there: was no war in which the United States was engaged ; 
hence it was not necessary to allege or prove nonmilitary service, etc. 
See unreported case of Oscar B. McCabe v. James 8. Brant, J anuAry, 
11, 1908. | | 

F inding’ no sufficient: ground for disturbing the action appealed 
from, the same must be and it is hereby affirmed. 


BITTER ROOT LANDS—PRICE—REPAYMENT, : 
WALTER Hourensrernsr. 


| Notwithstanding the act of June 5, 1872, opening the lands in. ‘the Bitter aot. 
Valley above Lo-Lo Fork to settlement, fixed the pr ice thereof at $1.25 per | 
acre, the even-numbered sections falling within the primary limits of the - 
grant to the Northern Pacific Railroad Company were, under section 23857 
of the Revised Statutes, properly rated at $2.50 per acre; and an entry- 
man required. to. pay the higher price is not entitled to repayment of the 
difference. : : 
The fact that entries for lands seated by law. to be disposed. of at double: 
-.-. minimum may bave been erroneously permitted to be-carried to comple- 
‘tio upon payment of the single-minimum price, will not justify the allow- 
ance of further entries for such Jands at.the minimum rate. | 
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First Assistant Secretary Prerce to the C ommissioner of the Cenioral 
(Fr. W.C.) Land Office, November 27, 1909... (CG. J. G) 


| An evel has been filed by Walter Hollensteiner from the de- 
cision of your office of June 16, 1909, denying his application under 
section 2 of the act of March 26, 1908 (35 Stat., 48), for repayment 
of excess purchase money alleged to have been paid by him on com- 
muted homestead entry for the SW. 4 NW. 4, lots 8 and 4, See. 4, 
T. 11 N., R. 20, se 144.62 acres, Missoula, Montana. Said 
section provides: | : . 
. That in all cases where it shall appear to the satisfaction of the Secretary of 
the Interior that any person has heretofore or shall hereafter make any pay- 
| ments to the United States under the public land laws in excess of the amount. 
he was. lawfully required to pay under such laws, such excess shall be repaid 
to. such person or. to his legal representatives. 

The original entry of Hollensteiner was made Novanbet 21, 1891, 
and the commuted entry February. 17, 1893, at which time he paid the 
sum of $361.56, being at the rate of two dollars and fifty cents per 
acre. It is claimed that one dollar and twenty-five cents per acre 
- ‘was the proper price of the land, and that the amount paid over that. 
- price was in excess of legal requirements. 3 
This tract. is part of the lands situated in the Bitter Root v alley 
, mentioned in the treaty of cession made with the Flathead Indians, 
July: 16, 1855, and ratified by the Senate March 8, 1859 (12 Stat... 
975). By the second article of the treaty there was set apart. and | 
reserved from the lands ceded a general reservation for the Indians, 
known.as the Jocko Reservation. - Article 11 provided that the Bitter . 
Root Valley above the Lo-Lo Fork of the Bitter Root River should 

be carefully surveyed and examined, and if it should prove, in the 
judgment of the President, to be better adapted to the wants of the 
Flathead tribes than said general reservation, then such portions of | 
it as might be necessary should be set apart as a separate reservation — 


of the tribe. But no portion of the Bitter Root Valley, above the 


-Lo-Lo Fork, was to be opened to settlement until such examination 
was had and the decision of the President made known. 

November 14, 1871, the President issued proclamation, which re- _ 
cited: that the Bitter Root Valley, above. the Lo- Lo Fork, having 
been carefully surveyed and examined— . | 


has proved, in the judgment of the President, not io: be Getter adapted. to he 
wants of the FWlathead tribe than the general reservation provided for in said 
treaty. it. is therefore deemed. unnecessary to set apart any portion of said 
Bitter Root Valley as a separate reservation for the Indians referred to: in said 
treaty.. It is therefore ordered and directed. that all Indians residing in said — 
Bitter Root Valley be. removed as soon as practicable to the reservation pro- 
. vided for in the second article of said treaty. . Tt is further ordered that — 
“after the removal herein directed shall be’ made, the Bitter Root Valley afore- . 
said Shall be opened to settlement, 
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| This tract is algo within the primary limits of t the orant made by © 
the act of July 2, 1864 (13 Stat., 365, 367), to the Northern Pacific 
_. Railroad Company, as shown by. maps of general route filed January 
91, 1872, and of definite location filed July 6, 1882. The grant was 
a present one (1 L. D., 368), and conveyed inna within the granted 
lnnits, to which the United States had— | 3 


full title, not. reserved, sold, granted, or otherwise appropriated Zhe a hb ‘the 
time the line of road is definitely fixed, and a plat thereof filed ;:and whenever, 
prior to said time, any. of said sections or parts of sections shall have been 
granted, sold, reser ved, etc., ‘other lands shall be selected by said company hs 
lieu thereof. | 


Section 6 of the act sro ded that: 


_ The reserved alternate sections shall not be sold by the Government at a 1 price | 
Jess than two dollars and fifty cents per acre, when offered for sale. 

The act of June 5, 1872 ( 17 Stat., 226), provided in section 1 for 
_ the removal of the Flathead and other Indians from the Bitter Root — 
‘Valley to the Jocko Reservation, and section 2 declared that lands in 
said valley, lying above the Lo-Lo Fork, should be surveyed as soon 
as practicable “as. other public lands of the United States are sur- 
veyed; ” and that— | | 

said lands shall be opened to setieniant, and shall be sold in legal sabdivisions 
to actual settlers only ...in quantities not exceeding. one hundred and 
. sixty acres to each settler, at. the price of one dollar and twenty-five cents per 
acre, payments to be made in cash within twenty-one mone from the date of 
settlement or the: passage of this act. 

The act further provided for the Reewacow of the sixteanth and 
thirty-sixth sections for school purposes and of lands for townsites. 
' No more than fifteen townships of the lands so surveyed were to be 
subject.to the provisions of the act. None of the lands in said valley 
above the Lo-Lo Fork were to be opened to settlement. under the 
' homestead: and pre-emption laws, and out of the first moneys arising 
from the sales the sum.of $50,000 was to be reserved and set apart 
for the use of the Flathead Indians. This act had the effect of abro- 
| gating and superseding the President’s order of November 14, 1871, 
in so far as said order declared the lands in the Bitter Root Valley, 
above the Lo-Lo Fork, opened to settlement (25 L. D., 266). The 
tract in question appears to be within one of the fifteen townships 3 in 
the Bitter Root Valley, above the Lo-Lo Fork of the Bitter Root 
River, as shown by the map or diagram of said valley approved by 

the Department April 14, 1894 (12 L. D., 49; 19 L. D., 582; 20 L. D., 
- 90). This map or diagram, defining the limits of the Indian Res. 
ervation of 1855 in the Bitter Root Valley, above the Lo-Lo Fork, 
has been recognized and followed i in determining the extent of said 
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reservation. as against the subsequent erant to the Northern Pacific 
Railroad Company (28 L. D. , 805). we = 4 

The act of February 11, 1874 (18 Stat., 15), extended i ae 
of sale and payment. of presitpted land: in'the Bitter Root Valley, 
and also extended the benefit of the homestead act to all settlers on 
lands within said valley. ‘This act did not repeal the general pro- 
visions for the disposition of lands within the fifteen LOwnenipe made | 
by the act of June 5, 1872 (25 L. D., 266). 

The lands in the Bitter ‘Root Valley, above the Lo-Lio Fork ee 
the Bitter Root.River, the same having been reserved for the Flat- 
head and other Indians under the treaty of July 16, 1855, were ex- 
cepted from the operation of the grant to the Northern Pacific Rail- | 
- road Company (1 L. D., 368; 19 L: D., 582; 20 L. D., 90; 25 L. D., 
266; 28 L. D., 306; 61 Fed. Rep., 554). 


In support ee the application for repayment, it is claimed chat as 


the price of the land embraced in Hollensteiner’s entry was fixed | 
_ by the act of June 5, 1872, at one dollar and twenty-five cents per 
"acre, and-as there has been no repeal. of said act, either expressly 
or by’ necessary implication, Hollensteiner was erroneously required 
to pay more than said amount; that as none of the lands in the 
Bitter Root Valley passed ander the grant to the Northern Pacific 
Railroad Company, the fact of this land being within the limits of 
sald grant did not have the effect to raise the price to two dollars and. 
fifty cents per acre, and that therefore the excess over one dollar and. 
twenty-five cents per,acre was illegal payment and should be repaid. 
under the provisions of the act of March 26, 1908. The decision of 
your office, after adverting to the fact that the lands within the fif- 
teen townships are held to have been excepted fr om the operation of 
_ the Northern Pacific grant, concluded :’ _ | eS 

Notwithstanding this exception, the railroad | company acuuteed new “eas 
for those lost in the Flathead Indian .Reservation, having earned the same 
through the construction .of the road. As the settlers within the before-men-: 
tioned limits have had the benefit of the constructed road, to aid in which the 
Government has donated the area of public lands recited in the grant, it 
appears that the price paid by the applicant, two dollars and fifty cents per 
acre, is that required by section 2357, Revised Statutes. 


The proviso to section 2357 of the Revised Statutes is as follows: 


That the price to be paid for alternate reserved lands, along the line of 
railroads within the limits: gr anted by pea! act of Congress, eae be two dollars 
and fifty cents per acre. 


The briefs filed in support of the appeal herein are almost wholly 


~~ directed to the contention that this proviso has no application to - 


Bitter Root Valley lands, for the reason that said lands are. not 
“alternate reserved lands,” along the line and “ within the limits 
granted” to the Northern Pacific Railroad. Company. It. is also» 
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dsiwea that lands in the same section as iu of ‘Hollensteiner’ Ses 
have been sold under the provisions of the act of June 5, 1872, at one 


‘dollar and twenty-five cents per acre. This is entirely possibile, as, 


under the circumstances, these lands being within an Indian Reserva- 
tion, and authorized by the act of 1872 to be sold at one dollar and . 
twenty-five cents per acre, and being also within the limits of a 
railroad grant to which the proviso to section 2357 of the Revised 
‘Statutes, as well as the.price requirement of the granting act itself, 
would ordinarily apply, some confusion as to the proper price.to be , 
_ charged therefor was to be expected. But the fact that some persons 
may have been charged: at one rate and some at another for said 
lands is not material for the purpose of this.case and can not affect. 
the determination as to whether the PrOpey price was in fact paid . 


by Hollensteiner. » 


— It appears that applications fue to the present, one. for repay- 
ment of double minimum excess, alleged to have been paid on entries 
of lands in the Bitter Root Valley, have heretofore been filed and 
‘passed upon by. the Department. These applications were made 
under the act of June 16, 1880 (21 Stat., 287), which provided that: 
. In all cases where parties have paid double minimum price for land which 
has afterwards been found not to be within the limits of a railroad grant, the 
excess of one dollar and twenty-five cents per acre shall in like manner be re- © 
paid to the purchaser thereof, or to. his: heirs or assigns. 
The applications were invariably denied, because either the lands 
were found not to be a part of the fifteen townships, or because al- 
though being within said townships and: therefore authorized by 
the act of June 5, 1872, to be sold at one dollar and twenty-five 
cents per acre, said lands were not such as were afterwards “ found 
not to be within the limits of a railroad grant.” This latter was. 
-on the theory that the lands in the Bitter Root Valley, although ex- 
cluded from the grant to the railroad company because of their 
character as an Indian Reservation, are nevertheless within the 
eranted limits. (See cases of W illiam P. Maclay, 2 L. D., 675, and 
Shelton McClain, 28 L. D.; 456.) It is proper to say here that under . 
the repayment act of March 26, 1908, which 1s supplemental to the 
_act of June 16, 1880, authority now exists for repayment in all cases 
where it satisfactorily appears that a person has been required to. pay — 
under the public land laws in excess of the amount he was lawfully 
required to pay. : 
The contention made as to why the price rule laid down in ection 
- 2357 of the Revised Statutes and in the granting act of the Northern. - 
Pacific Railroad Company does not apply to the lands in the Bitter 
Root Valley—namely, that said lands being within an Indian Reser- 
ann there was no grant, and, hence, no ‘ ‘alternate reserved _ 
lands ”—is, ups analysis, more technical than sound. The true | 
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explanation for charging more for lands within mailroad Limite is be- 
cause of the supposed increase in value of such lands by reason of 
their proximity to a definitely-located or constructed line of rail- 
road. This reason applies equally whether the particular lands 
actually passed under the grant to the railroad or not; their value is 
enhanced just the same. As was said in the case of United States v. 
Ingram (172 U. S.,.327, 329) : 

The reason for this addition to the price of alternate reserved sections within 
a railroad grant has been often stated by this court, and is referred to in the 
. opinion in United States v. Healey, supra. It is that a railroad ordinarily. 

enhances the value of contiguous lands, and when Congress granted only, odd 
sections to aid in the construction of one it believed that such construction 
would make the even and reserved sections of at least double value. 

This difference in price was based, as will be perceived, solely on the matter 
of location, and not at all upon: any distinction in the character or quality of 
the land, and the difference in price was the only matter that distinguished 
between an entry | of lands within and those without the Dee limits of a 
railroad. : 

It was found in the Maclay case,, supra, that the land involved 
therein was not a part of the fifteen townships, but it was nevertheless 
held that although the odd sections in the Bitter Root Valley did not 
pass to the Northern Pacific Railroad Company under its grant, yet 
the fact that the odd as well as the even sections were reserved, all 
being within the geographical limits of the grant, ought not affect 
‘the price of the even sections; that the fact of the nearness of the road | 
- to the even sections 1s what enhanced their value, and not the fact that 
the company owned the odd sections. 

The act of June 5, 1872, in fixing the price of fifteen townships i in 
the Bitter Root Valley, had sole. ae to the sale of said town- 
ships for the benefit of the Indians. The element of a railroad grant — 
and its effect upon the lands did not enter into the calculation. The - 
conditions in connection with such grant arose subsequently, upon 
the definite location of the road. It is not sufficient to say that Con- 
gress in the act of 1872 was aware of the grant to the Northern Pacific 
Railroad Company. At that time. the i of road was not definitely 
fixed. As was said in the case of William P. Maclay, supra: 

Jt not unfrequently happens that the granted limits as fixed by the map of 
general route.are changed by filing the map of definite. locations, and lands 
included in the first limits are left outside of the grant as definitely fixed. 
_ The general rule is that lands, although not passing under a rail- 
‘road grant, but within its limits, are raised to the double minimum 
price (3 L. D., 158, 477). It is not thought that because in the act 
of 1872 the aries of the lands in the Bitter Root Valley, above the 
- Lo-Lo Fork, was placed at one dollar and twenty-five cents per acre, 
makes any distinction, as the future conditions in respect to said lands 
_ could not have been anticipated in legislation. In 1884 a question was — 
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raised in regard to the grant to the Northern Pacific: Railroad Com-.— 
pany, the lands involved being those released from the reservation 
made for the benefit of the Crow Indians. The reservation was held 

to be sufficient to except the odd sections from the operation of the 
grant to said company, and it was alleged because of this fact the 
even sections within the limits of the grant, and also the reservation, 
were not subject to increase In price. In considering the. matter, it 
was said in the case of Clark v. Northern Pacific Railroad Company 
(3 L. D., 158) : | ; 

The even sections along said line are fixed by law at $2. 50 per acre, being 
alternate reserved sections along the line of a land grant. road, and your ruling 
to the effect that, where the odd sections by reason of being in a state of reser- 
vation at date of definite location are excepted out of the grant, such exception 
operates to destroy the alternation of the even sections and thus preserves the 
single minimum price at $1.25 per acre is error. The grant is of quantity: to 
be taken in place where ‘the lands are in condition to pass. by the grant at . 
definite location, with indemnity for the alternate odd sections exceptionally 
taken out of the grant by sale, reservation, pre-emption claim, or otherwise. It 
may be that a single quarter section is thus excepted; it may be a whole section ; 
it may be several sections; and it. may be a large tract: but the principle is 
precisely the same. It is in each particular case an alternate odd section that, 
_ but for the exceptional condition as expressed in the grant, would pass. - 

_. So the alternation of the even sections depending upon the same conditions 
is alike preserved, and the legal price is $2.50 per acre as fixed by law. 


So, also, in the case of Daniel Campbell (22 L. D., 673) it was held 
that odd-numbered sections within the primary limits of a railroad 
erant, but excepted from the operation thereof, must .be held at 
double-minimum where such grant requires the alternate reserved 
sections to be sold at said price. In that case it wus said: | 

It is alleged by Mr. Campbell that other persons entering lands. similarly 
situated have been. permitted to complete entry upon payment of $1.25 per 
acre, for which they have received patent; but this fact, if admitted, would 
not be sufficient reason for further permitting the entry of land at $1.25 per 


acre, which under the law is se ea to be disposed of at the double minimum 
rate. 


An analogous sues was involved in the case of United States v. 
Healey (160 U. S., 186). The act of March 3, 1877 (19 Stat., 877), | 
fixed the price at which desert-lands should be sold at one dollar and 
twenty-five cents per Sere. So far as the terms of the act itself are 
concerned, it applied to “any desert-land,” no- exception being made 
therein Se land of that description teed within the limits of rail- 
road grants. At that time there was in.force the act of March 3, 1853 | 
(10 Stat., 244), subsequently section 2357 of the Revised Statutes, 
which expresely declared in the proviso thereto that the price to be 
- paid for alternate reserved lands along the line of railroads within 
the limits defined by any act of Congress should be two dollars and 
- fifty cents per acre. It was held in Healey case that the act of 1877 | 
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did not repeal the proviso to section 2357 of the Revised Statutes; 
and that prior to the act of 1891 desert-lands within railroad limits — 
could not be disposed of at Jess than two dollars and fifty cents per 
acre.. Based on that case, the Department has authorized repayment 
in cases where prior to the amendatory act of 1891 persons had been 
erroneously allowed to make-entries of desert-lands within alternate 
even-number sections within railroad limits upon payment of only 
one dollar and twenty-five cents per acre, which entries were after- 
wards canceled, on the ground that such lands were not disposable 
at that price (31 L. D. OTT). 7 
In the case of Thomas Emanuelson (37 E. D. 4a, the inf . 
volved was within the limits of the grant made i the Chicago, St. 
_ Paul, Minneapolis and Omaha Railroad Company, and was increased 
to two dollars and fifty cents per acre and offered at that price prior 
to January, 1861. The price of lands raised to two dollars and fifty | 
cents per acre and put in market prior to January, 1861, by reason 
of the grant of alternate sections, for railroad purposes, was reduced 
to one dollar and twenty-five cents per acre by the act of June 15, . 
1880 (21 Stat., 237). The land embraced in Emanuelson’s entry 


~. subsequently fell within the limits of the grant to the Northern Pa: 


cific Railroad Company as fixed by definite location, July .6,-1882, 
and notwithstanding the reduction by the act of 1880, it was. held 

- that the price was again raised-to two dollars and fifty cents per © 
acre by said grant, which it appears Emanuelson paid, and conse-. 

quently that he was not entitled to repayment of the alleged excess of | 
one dollar and twenty-five cents per acre. | 3 
The decision of your office herein is affirmed. 


SELECTIONS UNDER ACT OF JULY 1, 1898-NONCONTIGUOUS TRACTS. 
Wititiam M. SiusHer. 


Selection by an individual claimant in licu of an uncompleted claim relinquished 
under the provisions of the act of J uiy 1, 1898, is restricted to land in one | 
compact body, in conformity with the law under which the original claim 
was initiated; but selection in lieu of a completed claim may be made: of 
noncontiguous tracts, provided it is confined to one transaction and to lands 

in the same land district. 


First Assistant Secretar y. Pierce to the Commissioner of the eel 
(FLW.C.) Land Office, December 4, 1909. (8S. W. W. yes 


This is the appeal of William M. Slusher from your office decision 
of June 24, 1909, rejecting his application to select, under the act of 
July 1, 1898 (80 Stat., 597, 620), the unsurveyed NE, 3 SW. 4, Sec. 8, 
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and SW. 4 NW. 4, Sec. 39, a 4 N. R. 39 E,, Miles City, ‘Menai. | 
~ land distinct. in leu of the 5. 4 NW. 4, Sec. 17, TL.1LN,, Re 30 EB, 
La Grande, Oregon, ey erabraced in his homestead entry No. 


4628, covering the S. 1 NW.-4, NE. 4 NW. 4, and NE. + SW. 4, said . 


See. 17 which said homestead entry was a ander the Bie 
Visions of the act of July 1, 1898, supra. ; 
The reason assigned by. your ae decision for re} ane the appli- 
cation is that neither the law nor instructions contemplate the di-— 
_ yision of the original claim and the lieu selection; that. the act of 
- 1898 allows the transfer of the relinquished claim to an equal quan- 
tity of other land and it anticipates the selection at one time and in 
one transaction ofall the lands to which the transferee is entitled; 
and that while the selector may, of course, select a smaller quantity 
than that. to which he is entitled, if he. does so it must be in full 
satisfaction of all the land relinquished. — 

‘The appeal charges error in your decision requiring the individual 
claimant under the act of 1898, to make one selection in satisfaction 
of his claim, which may consist of several tracts, while your office has’ 
permitted the railway company, without question, to divide its claims 
in accordance with the smallest legal subdivision. It is charged that 
the action of your office is not only inconsistent with the act in ques- 
tion but is also contrary to the general rule of law and is out of har- . 
‘mony with the settled practice of the land department with relation 7 
to other land rights of a similar character. . 
That portion of the act of 1898, supra, regarding the heu selection 7 
to be made by the railroad company, provides that: | | 

“The railroad grantee, or its successor in interest, upon a proper ‘pelinquish- , 
ment thereof, shall be entitled to select in lieu of the land relinquished an equal 
quantity of public lands, surveyed or unsurve yed, not mineral or reser ved, and 
not valuable for stone, iron, or coal, and free from valid adverse claim or not 

occupied by settlers at the time of such selection, situated within any State or 
' Territory into which such railroad grant extends, and patents shall issue for. 
the land so selected as thongh it had been originally granted. . 

The language of.the law providing for the transfer of’ the indi- 
vidual claim is as follows: ~ | 

That all qualified settlers, their heirs or assigns, who, prior to January one, | 
eighteen hundred and ninety-eight, purchased or settled upon or claimed in good 
faith, under color of title or claim of right under any law of the United States 
or any ruling of the Interior Department, any part of an odd-numbered section: 
in either the granted or indemnity limits of the land grant to the Northern — 
Pacific Railroad Company. to which the right of such grantee or its lawful suc- 
cessor is claimed’ to have attached by definite location or selection, may iu lieu 
thereof transfer their claims to an equal quantity of public. lands surveyed or 
‘unsurveyed, not mineral ‘or reserved, and not valuable for ‘stone, ° iron, or coal, 
and free from valid adverse claim, or not occupied by a settler at the time of 
Such entry, situated in any State or Territory into which such railroad grant 
extends, and make proof therefor as in other cases poe and in eens . 
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such proof, cr reddit shall be given for the period of their bona fide residence and. 
amount of their improvements upon their respective claims in the said granted . 
or indemnity limits of the land grant to the said Northern Pacific Railroad Com- 
pany the same as if made upon the tract to which the transfer is made. 
Inasmuch as it was stated. in the appeal that your office has in no. 
case required the railroad company to exhaust in one transaction any 
particular right based upon a claim retained by an individual, but 
has permitted the company to satisfy its claim by making selections 
according to smallest legal subdivisions, at its option, informal in- 
quiry was made of your office and this statement found to be correct. — 
Jt will be observed from the language of the act quoted above that: 
the law makes very little difference between the selection of the lieu 
lands by the railroad company and the transfer of his claim by the 
individual. That some difference was necessary is evident from the 
fact that the individual claimant might transfer an imperfect « or n+ 
completed claim, as well as a perfect or completed one, and with re-_ 
spect to the former it was of course necessary for him to continue to - 
comply with the requirements of the law under which his original. 
claim had. been initiated; in which event it would be necessary for 
him. to select lieu land in one body. | 
| Paragraph fourteen of the regulations of cee 14, 1899 (28 
L. D., 108, mee which were issued under the act of 1898, provides 
that: 


Lands selected by an individual Spina in lieu of other nore the. claim 
to which has not been carried to final entry and certificate, or the submission - 
of final proof entitling him to final entry and certificate, must be in a compact 

body and be of the character subjgct to entry under the particular law con-_ 
trolling the claim relinquished, and this Bppuee Mtekere the lands selected are . 
surveyed or unsurveyed, — ; : 


It does not appear. that the particular question involved herein has 
ever been heretofore considered by the Department, and there being 
no precedent, and the statute being silent on the subject, the dispo- 
sition of this qusticn must be determined by the course of procedure 
“which has been adopted under other statutes ‘similar in form and 
purpose. 

It-has been held that under the act of ee 24, 1908 (33 Stat., 
813), which had reference to: homestead claims aha the limits a 
the Mobile and Girard grant in Alabama, the right to transfer a 
completed homestead claim should not be restricted to a compact 
body of contiguous land, such as the applicant would have been re- 
quired to enter had he been applying to make an original homestead 
entry, but that it would be sufficient if all of the land to which the 


applicant was entitled was selected at one and the same time and | 


within the same land district. It will be observed that the act of 
1905, like the act of 1898, provides for the transfer of individual 
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claims i in conflict Sik railroad claims, and ae purpose and language 
of the two acts are similar. 
‘Under the act of June 4, 1897 (30 Stat., 11, 36), which provides for 


the exchange of lands in private ownership within forest reserves, 


the individual who reconveys to the government the land owned by 
_ him in a forest reserve is required to select at the same time all of © 
the lieu lands to which he is entitled, but he is not required to select 
such lieu lands in a compact body or even in. contiguous tracts. See 

Emil 8, Wangenheim (28 L. D., 291). : 

The purpose of the act of 1898 was to afford a means whereby the | 
conflicting claims of the Northern Pacific Railroad Company and 
individuals, under various public land laws, might be adjudicated — 
without the necessity. of resorting to litigation in the courts. The act 
recognized the fact that either the claim of the individual or the 
claim of the railroad company would be valid in the absence of the 
_ other, and, in order that the conflict might be adjudicated in an ex- 
 peditious and mutually satisfactory manner, provision was made 
- whereby the individual claimant who came within the limitations of 


the act would be afforded an opportunity of electing whether ornob 


he would retain the land or relinquish in favor of the railroad com- 
pany. Upon the relinquishment of the individual claimant he is _ 
allowed to transfer his claim, so. relinquished, to other public lands ~ 
- within the limitations imposed by the act.. As above stated, if the 
claim of the individual is an incompleted one, it follows, as a matter. 
of course, that in selecting lands in lieu thereof he mist conform to 
the requirements of the law under which the original claim was in- © 


itiated. But, if the claim of the individual be a completed one, and . 


there remains nothing to be done except to make selection of the lien 
— land, there appears to be no good reason why he should be restricted — 
to the selection of a compact body, or even of contiguous tracts, but — 
it will be satisfactory if the lieu selection is confined to one transac- 
tion, and, necessarily, to the same land district. : 
It appears that Slusher relinquished to the United States a home-— 
stead entry embracing 160 acres of land, and that he attempted to 
locate the 80 acres involved herein, and alge another tract of 40 acres, 


in the same land district, the same being embraced in two differ ent. ; 


selections, both of which were rejected by your office for the reason — 
stated herein. - He | 

Inasmuch as Slusher might have, under the cule laid down herein, 
_ selected’ the tracts if he had embraced them all in one entry, there _ 
seems to be no good reason why he should not be allowed to do that 
- now;/and he should alee bee lowed'a- veasennble aime in which to fill : 
his selection by including another tract and thus satisfying his entire 
claim. ae action of your office is modified accordingly. 
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CANE ISLAND, ARKANSAS—DISPOSAL OF LANDS. 
Instructions. og 


DrrarTMENT or THE INTERIOR, 
|  Generau Lanp Orrice, 

Wasiongion, DY, C., December 7, 1909. 

_ Recister anp Recerver, 
Little Rock,: Arkansas. 

GENTLEMEN: By act of Congress approved March 2, 1909 (85 Stat., 
$84), it was provided that the survey of lands on what is known, as 
Cane Island, situated in St. Francis River, in T. 14, R. 6 E., 5th P. M., 
Craighead County, Arkansas, made under the authority of the State 
of Arkansas in the year 1898, shall, upon the filing in the local land — 
office and with the Commissioner of the General Land Office of a plat’ 
of said survey and the field notes thereof, be accepted as the govern- 
mental official survey of said body of land. | 

It appears that upon receipt of the plat and field nets of said sur- 
‘vey in this office it was found, in attempting to verify the work. of 
the Arkansas survey and to construct an official plat therefrom, by | 
this office, that there were unallowable errors in closings and indefinite 
terms used in the field notes which precluded the preparation of such 
plat, and it became necessary to send an examiner of surveys to Cane 
Island, Arkansas, and survey out by appropriate methods the claims 
-.of the occupants, to the end that the necessary steps might be taken 
to carry out the provisions of said act of Congress. Such examiner 
of surveys having submitted supplemental field notes of said survey, 


_ examined in accordance with the directions of his special instructions, 


and a supplemental plat thereof having been constructed, which said 
‘plat was accepted by this office on November -12, 1909, and a certified 
copy thereof filed in your office, you are advised that the bona fide 
occupants and owners of improvements situated upon any of the’ 


blocks returned by said survey shall have the preference right at any 


time prior td March 2, 1910, to make: entry under the provisions of 
the homestead laws for the land so occupied, and upon which their - 
improvements are situated, as their respective interests may appear, 
or to make purchase of such lands at the rate of $1.25 per acre; and 
as it appears that none of the lots comprised in said survey Bicecd’s in 
area 160 acres, you will duly notify the parties mentioned in the 
schedule accompanying these instructions,’ of their preference right. | 
to make such entry or purchase of the jands prior to March 2,1910. 
- Applicants prior to March 2, 1910, must file with their oil appli- 

cations, their affidavits, duly corroborated, setting forth the fact that 
_on March 2, 1909, they were bona fide occupants and owners of 1 im- 


Pee # Schedule omitted. 
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provements situated upon the iisetes shown by the oe plat of 
survey for which they make application. 

In case entry is made under the homestead laws, you will use the - 
regular homestead application, indorse thereon “under the act of — 
March 2, 1909,” and require the payment of the proper fees and com- — 
missions. In case of application to purchase, you will use the regular 
form, 4-001, indorsed thereon in. a manner, “under the act of | 
March 2, 1909.” _ : : | 
a Applicants to purchase must. publish notice awe their application i in 
such manner as is required under the homestead laws, and you will 
make proper posting of notice in your office. The notice must de- 
scribe the land applied for and recite that applicant claims to have 
been, on March 2, 1909, a bona fide occupant and owner of improve- 
mente situated on the land apphed for. After notice. has been pub-- 
lished for the prescribed period and no protest has been filed, and all 
payments have been made, the Register will issue the usual final 
cash certificate, form 4-189, making reference thereon to the act of - 
March 2, 1909. 3 ae 

In case there are seer dicate to any 5 the lands involved, or 
protest filed against the allowance of the said applications by any.of 
the parties named in said’ schedule, you will forthwith forward said. 
adverse claims or protests, together with the applications involved, 


_ by special letter to this office for consideration. 


You will reject all applications filed prior to March 2, 1910, where — 
the applicant does not show that he was on March-2, 1909, the bona... 
fide occupant and owner oe improvements ‘situated on the block 


_ applied for. 


Very as eal Ls _ Freep DENNETT, 
“ . Commissioner. 
| apieat: | : ee 
| R. A. BaLurncer, 
‘Secretary. 


FORT BUTLER MILITARY RESERVATION—DISPOSAL OF LANDS. 
INSTRUCTIONS. 


_ DerartMent or THE INTERIOR, 
| GENERAL LaNnp Orrice, | 
ee C., December GO 1909. 
RegIsTER AND RECEIVER, 
Tucumeari, N ew ue exico. 
_. Sirs: I am in receipt of your letter dated November 20, 1909, mak- 
ing report in regard to the sale of the undisposed of lands in the 
Fort Butler abandoned military reservation, which was authorized 


e 
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to take place on November 15, last, by instructions of August 31, 
1909. It appears that there were offered for sale on the date men- 
tioned, 2,683.80 acres, which were appraised at $1.25 per acre, and 


~ that there were sold 888.29 acres, at $1.25 per acre, the total price “* 


being $1,110.37. There are unsold 1,795.51 acres, which were ap- 
praised at $1.25 per acre. In your ea you state that you doubt. 
very much if the land can be sold.at: the price put upon it by the 
| appraisers, as 1t is bounded by cap rock about fifty feet high and 
running from that down in rocky bluffs, to the boundaries of the — 
reservation. The lands in said reservation were offered for sale on 
March 15, 1905, and none of the lands were sold for want of bidders. 
The unsold lands having been twice offered for sale, in accordance 
_ with the provisions of the act of July 5, 1884 (23 Stat., 103), are 
subject to disposal at private Sale at not ioe than the np oruied price, 

‘$1.25 per acre. | 

- You issued cash feccneies Nos a1,30 and 3, = the lands disposed . 
of at said sale, whereas, under the instructions, you should have 
given said cash certificates the usual serial numbers, as provided in 
the instructions of June 10, 1908 (87 L. D., 46). Said certificates 
are therefore hereby returned and you will cancel said cash certifi- 
cates Nos, 1, 2 and 3, and give the certificates the usual serial num- 
bers and transmit them with your monthly returns. | 
be respecttully, 3 
~Frep Dennett, 
| Commissioner. 
Approved : 

Frank Pierce, 
First Assistant Secretary. 


SOLDIERS ADDITIONAL— SITUS OF RIGHT_DECREE OF SALE—J OINT 
'HEIRS—PARTITION OF RIGHT. 


Prerer Watiee | 


A judicial proceeding for the purpose of fixing the ownership and decreeing 
sale of the additional right of a soldier who died intestate without having 
exercised the right must be instituted in the probate court having juris- 
diction over the situs of the right, which in such case is the domicil of the 
soldier at the time of his death, and so remains as long as the probate 
court has power of administration thereover; and sale of the right under 
decree of a court. not. having sue! jurisdiction is. ineffective to. convey title 
thereto. | : 

~The land department has no Sdehoney to coerce one of saveusl heirs to a 
soldiers’ additional right to assign his interest therein, or to partition in 
severalty a a: held by several heirs jointly. eo 
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first Assistant Secretary Pierce to ihe Commissioner of the Gener al 


3 (F. WiC Land Office, December 8, 1909. (CS. ‘RB. W.) a 


| Beer Winiaoy. claiming to be assignee of wie of Richard W. 

Whittington, appealed from your decision of June 22, 1909, reject- 
ing Whitney’s location of Whittington’s additional homestead right 
aie section 2307 of the Revised Statutes, on SW. 4 | NW. 4, Sec. 1, 

and SE. 4 NE-4, Sec. 2, T. 9 N., R,,1 E., Rapid eae South. Dao. 
_ offered. i substitute for right of Elizabeth A. “Hummel, widow of 
George Hummel, attempted November 23, 1906, to be located by him 
on the same land, rejected by you for lack of Brode of identity of the 
soldier with the entryman, October 7, 1908, and affirmed by the De- 
partment, Ja anuary 23, 1909 (anreportel). _ The question involved in 


this appeal is the guiiciencs of the evidences of transfer to vest — | 


Whittington’s right in the claimant Whitney. : 

The papers contain a certificate of the Adjutant- Gamal of Tli- 
-nois, that Richard W. Whittington enlisted July 28, 1862, in Com- 
pany D, 72d Illinois Volunteer Infantry, and served ntl hic honor- 

able discharge June 10, 1865, then sick, at Jeffersonville, Indiana. 
. ‘There is yaa: by affidavits tending to show that he made homestead 
entry for S. 4 NE. 4, Sec. 10, T. 96 N., R. 87 W., eighty acres, Clay 
~ County, Towa, and there died intestate, March 187 0; that his estate 
was never ‘probated that he left a ere Fr ancelia: who remarried 
January 27, 1876, and three children—Cyrus H., Arthur W., and 
Mary M. Whittington. ‘There are assignments by F rancelia Murphy, 
the widow, remarried, and by Mary M. Whittington and Cyrus H 
Whittington. - Aes Ww. Wrameton, so far as the record ehows. 
has not ae nee. : 

There is also a purported assignment of the entire right by ‘Wal- | 
lace Taunton, receiver, which recites that at the Febr uary, 1907, term. 
of the District Cae. Monroe County, Iowa, John R. Clark Aled a> 
petition alleging death of Whittington, failure to take administra- 
tion, the military service, the original homestead entry, the grant to. 
him of additional right, who were his widow and children, assign- 


~- ments by all except ‘Arthur, and as to his mterest, that plaintiff — 


had learned in a general way that one Milo B. Stevens & Company had possibly 
received an assignment of his interest, but whether he had or not plaintiff is 
unable to say; that John R. Clark, as plaintiff, and Milo B. Stevens & Company, 
or Arthur W. Whittington were the absolute owners of said additional home- 
stead right; that is, that John R. Clark is: owner of ~ and Arthur W. Whit- 
tington or Milo B. Stevens & ene owner of 2, asking it be decreed 

accordingly. : 


The receiver’s assignment also recites that plaintiff filed Hie at 
_ davit that the parties defendant “and all unknown owners or claim- 
ants” were non-residents of Iowa, so that personal service on them 
could not be made in the State; that on this showing service by pub- 
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lication was ordered by the court and made, and April 9, 1907, the 
court by decree fixed the interests to be three-fourths in John R. 

Clark and one-fourth in Arthur W. Whittington, and as the right 
was not partitionable appointed Wallace Taunton receiver of it, and 
authorized him to sell it, which he did June 3, 1907, to John R. Clark, 
reporting such sale to the court, which approved it June 8, 1907, in 
professed pursuance to which authority Wallace Taunton, June 5, . 
1907, three days before approval and authority of the court, assigned 
the entire right to John R. Clark, under whom Whitney claims. 

You held that the court had-no jurisdiction to appoint such receiver 
or to decree the title to the right in John R. Clark or any other per- 
_ son, and that the transfer by the receiver conveyed no title and would | 
not be recognized. | 

The appeal contends that the. situs of the property” is fixed in 

Towa, because the soldier died there, and that the courts of Iowa 
have jurisdiction to determine all rights of property situate in that — 
State. The latter prppoeten may be conceded.. ‘The first, Bae 
is not true. — 

- Counsel’s argument is self- -destructive, for,-if the situs of the right — 
was fixed by Whittington” s death in Clay Gounty, how can the court: 
of Monroe County; one hundred and ninety miles away as the bird 
flies, take jurisdiction or compel an adverse claimant to litigate — 
there? Counsel cite no statute of Towa, nor has the Department. 
found any authorizing the courts of Monroe or any other county to 
assume or exercise jurisdiction over property the situs of which .is in 
Clay, or any other county than that of the court taking jurisdiction. 

It is a. general rule respecting chattel property that its situs is 
presumably at the owner’s domicil. As to tangible things, the rule. 
is much modified. by conditions of modern society and ‘commerce, for 


one resident in.one State.may own tangible chattels actually situate 


remotely from him in another jurisdiction. As to tangible. things, 
courts assume and act on the title of any chattel that they can subject — 
to their actual caption. Intangible things follow the person of the 
~ owner and title thereto is affected by no proceeding, except jurisdic- ' 
tion exists.over the owner’s person. _ 
When Whittington died, the situs of the right was in Clay County, 
Iowa, but section 3305, lone Code (1897), provides that: 
Administration shall not be originally granted after the lapse of five years — 
from'the death of decedent, or from the time his death was known in case he 
died out of the State. 


It was held in Cummins ». Lynn (121 Towa, 344, 345) that at ex- 


_ piration of the time mentioned by this section, ° * the personal estate of 


decedent, if any he had, ‘vested, absolutely in his heirs,” citing deci- 
sions of that State ‘naline this rule the settled law of that juris- 
diction. It being intangible property—the mere right to make a loca- 
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tion or entry of public lands—till exercised it had no situs other than | 
the owner’s will, necessarily in himself, wherever he was. Neither 


Arthur W. Whittington, nor yet Milo B. Stevens & Company, was. 


served with original none and both were stated by plaintiff himself — 


_ to be non-residents of Monroe County and of the State of Iowa. The - 


record of the proceeding so showed on its face that the court had no 
jurisdiction of it. 


- Counsel suggest that if ae sean is not good, the case be 


remanded to your office, “ with direction that notice be served on | 
this remaining heir or his assignee, advising him of pendency of this 
application and that he be allowed a specified time to show. cause. 
‘why this application may not be allowed.” 3 
~ This can not be done, because the land department has no ) authority : 
to coerce one of several heirs to assign his interest in a right of this 
kind. ‘That belongs, if it exists at all, to the proper civil courts hav=_ 
ing Jurisdiction of his person. It may be that such courts have power 
to coerce him to assign his interest on equitable terms to prevent. 
entire lapse of the right. Such power is proper subject for such 
courts, in first instance at least, to determine for themselves. The 
‘full jurisdiction of the land department is exhausted when it deter- 
mines whether or not an applicant to exercise and locate the right 
- shows he has complete title and right to exercise, locate, and satisfy it. 
Counsel also suggest that the Department, in exercise of adminis~ - 
trative powers, allow applicant “the existing right of sixty acres— 
three-fourths—and privilege of supplying an additional piece to 
cover the remaining twenty acres.” This the Department can not 
do, as it calls for partition in severalty of a right held by several 
jointly, and is beyond | power of the Department for the same reason. 
_ applicable to the prior suggestion. | | | | 
Your decision is affirmed. 


CON TESTAN ies PREFERRED RIGHT OF ENTRY—RIGHT OF ENTRYMAN | . 
AFTER CANCELLATION OF ENTRY. 


THORBJORNSON Vv, ee N. 


After an ee has eee regularly canceled as eat of a contest, the entryman 
has no interest in the land that entitles him to be heard with respect to: 
the contestant’s right of entry. 

The preferred right of a successful contestant can not be defeated by a claim 
of adverse settlement initiated by the entryman subsequently . to the initia~ 
tion of the contest. 

_ The presence of improvements on a tract of land will not exclude it from appro- 

_priation under the timber and stone act, if not made and maintained under 

a bona ie occupation of the land. 
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First Assistant. Secretary. Pierce to the Commissioner of the General 
(F.W.C.) | Land Office, December 9, 1909. (CSS. G.) 


An appeal has been filed by Oliver Thorbjornson from the decision 
of your office of July 14, 1909, dismissing his protest against. the tim- 
ber and stone »pplication of Martha Aseindinan for the SE. 4 SE. 4, 
Sec. 1, and E.4 NE. 4, NW. 4 NE. 4, Sec. 12, T. 18 S., R. 10 E., The 
; ‘Dalles, Orecon: | | — 

This land was focinenly embraced in a homestead entry of Oliver . 
Thorbjornson, protestant herein, made July 22, 1903, and which was 
contested, October 26, 1906, by Martha A. Hindman, protestee herein, 
on the ground of failure to reside upon, improve, and cultivate said 
land as required by law. Hearing was had and upon the testimony 
the local officers rendered decision February 11, 1907, recommending 
cancellation of the entry. This decision was upon appeal affirmed by 
your office December 26, 1907, and by the Department upon further 
appeal August 7, 1908. No motion for review appears to have been 

filed. In the exercise of her preference right Martha A. Hindman 
filed timber and stone application for the land, September 11, 1908, 
and notice was given of her intention to submit final proof on ‘J anu- 
ary 19, 1909, before a United States commissioner at Bend, Oregon, 

final hearin to be had before the local officers January 26, 1909. — 
November 20, 1908, Thorbjornson filed protest against alain of 
Hindman’s application, alleging that the same was not made in good 
faith, as she knew the land was occupied by him; that when aad 
application was made three acres of the land were cleared, plowed, 
and in cultivation, and one additional acre was cleared ready for cul- | 
tivation; that twenty acres of the land were fenced with a good wire | 
fence; that there was a box house, ten by fourteen feet, comfortably 
furnished, and a good well, and that all of these en eee belong 
to him. | | 

It was further alleged in said protest that the land is more valu- 
~ able for agricultural purposes.than for its timber; that at the time 
Hindman’s application was filed Thorbjornson was ain actual resident 
of the land and occupying it as his home; that he entered upon said 
land as a homesteader on or about August 25, 1908, and has since 
continuously resided there, and that he is qualified to make home- 
stead entry for said land under the act of February 8, 1908 (35 
Stat., 6). | 

A hoariare was had before the officer designated, both parties being © 
present -with witnesses, and upon the testimony submitted the 
receiver held that the land is more valuable for its timber than for any 
other purpose, while the register held to the contrary. Your office 
concurred in the finding of the receiver. 

It appears that subsequent to departmental oheea of August 7, 

. 1908, to wit, August 27, 1908, Thorbjornson filed relinquishment. of | 
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his homestead entry, and its cancellation was noted on the records of 
the local office. It is conceded by him that said relinquishment was the — 
result of Hindman’s contest. The latter was notified of her preference - 
right, and she applied to enter the land under the timber and. stone 
law, as hereinbefore stated. nr 

Ag to the character of the land in uiipations it is daticient to say, 
after careful examination of the entire record, that the Department 
concurs in the finding of your office,that this land is subject to pur- 
chase under the timber and stone act. In the view of the Department . 
this is‘a matter in which Thorbjornson is not lawfully concerned. 
After an entry is regularly canceled on contest, the defendant therein 
has no interest in the case that entitles him to be heard in the matter 
of the contestant’s right of entry. Logue v. O’Connor (12 L. D., 32). 
It is true that section 2 of the timber and stone act of June 3, 1878 
(20 Stat., 89), requires an applicant thereunder to file a statement 
setting forth, among other things, that the land is uninhabited and 
contains no improvements, save such as are made by or belong to the 
applicant. In her timber land application Hindman stated that the ~ 
land was uninhabited, except “a lumber cabin and srnall log barn 
which belonged to a former homesteader.” In her final proof she 
stated, in answer to the question as to whether the land was occupied — 
or had improvements thereon: “(a) The man that I contested was — 
there the last time I was there in November. Said he was trapping. | 
(b) Former entryman had a small cabin on it—some barbed wire 
poorly stretched, a start of a barn.. This-claim he relinquished after 
Thad won out a a contest against him.” Thus, there was no conceal- 
ment as to the true condition of the land at date of ‘her application. 
An application to purchase under the timber and stone act, filed in 
due time, is a valid exercise of the preference right obtained by a stc- 
cessful contest against a homestead entry covering the same land. 
Harris v. Heirs of Ralph Chapman (36 L. D., 272). 

Upon contest regularly initiated and prosecuted, it was shown that 
-'Thorbjornson had failed to reside upon the land under his homestead 
entry. Nothing that:he could do on the land after he was contested 
could be of any advantage to him. ‘ Not even a stranger could gain 
any right as against Hindman by going upon the land after contest 
and prior to expiration of the period accorded her in which to exercise 
| preference right, much less Thorbjornson. The preferred right of a 
successful cbatedeint can not be defeated by an adverse settlement | 
claim acquired subsequently to the initiation of a contest. Hodges 

. ef al. v. Colcord (24 L. D., 221) ; Skaggs ed al. v. Murray (26 L. D. 30). 
Having failed to reside upon the land prior to contest, any improve- 
_ ments Thorbjornson may have had there could not apa him, and this © 
was equally true after judgment against him and PEO to the expira- 

309S8S—VOL poe pee ? | 


838 — DECISIONS RELATING TO THE PUBLIC LANDS. 


tion of the se een right period. The presence of improvements : 
made on a tract of land will not exclude it from disposal under the 
act of June 3, 1878, if said improvementsare not made-and maintained 
under a bona fide occupation of the land. Miller »v. McMillen (14 
L. D., 160) ; Kingston v. Eckman (22 L. D., 234). | 

In the case of Hammel v. Salzman (17 L. D. , 496), referring to sec- 
tion 2 of the act of June 8, 1878, it was said: - 8 -o 

It would be a strained and unwarrantable inicepreiation to place upon the 
term “uninhabited,” contained in this section, that such land should not be | 
purchased, if perchance some one lived thereon, however lacking in good faith 
such settlement might be. If such construction were placed upon the act, it 
would follow that none of these lands could be entered under its evident intent, 
where any form of settlement existed, however fraudulent and illegal the resi- 


. dence might be. 


In the timber- eaenee case of Crooks v. Guyot (4 lL. D., 508), it 
was held that an entryman who has failed to comply with the law 


has forfeited all right to the land, and can not set up his poeaen 


to defeat.the application of a contestant. 
_. The decision of your office herein is affirmed. 


RIGHT OF WAY-—-PRICRITY OF APPLICATION—RESERVOIR SITE-ACT 
OF MARCH 3, 1891. 


ANDERSON ET AL. 2, SPENCER ET AL. 


| The filing of an 1 application for ent of way for a resery oir site under the act 


of March 38, 1891, following survey and definite location in the field, con- 
fers upon the applicant no such rights as will overcome the rights of an 

_. adverse claimant who commenced survey of a conflicting reservoir site 
prior to the initiation of any rights by the applicant. and diligently prose-_ 
euted the same to completion. 


Pirst Assistant Secretary Pierce to the Coniietoney of the ame 
(F. W.C.) Land Office, December 11, 1909. (G. B. G.) 


This j is the een of George G. Anderson and Winfield Holbrook, _ 
locators: of the Pine Creek Reservoir, Leadville, Colorado, land dis- 
trict; from your office decision of March 26, 1909, rejecting their ap- 
plication for right of way under the act af March 8, 1891 (26 Stat., 
1095), because of conflict with the location of Pine Creek Hescrvoir | 
~ No..1, by Charles, Spencer.and Howard E. Burton. | 
it appears that Anderson and Holbrook began their survey of the . 
reservoir site in -question August 7, 1908. This survey was com- 

pleted August.,20,:1908, and adopted as a definite location August: 
99, 1908; but..the:map and field notes constituting their application 
were not filed in the district land office until September 21, 1908. 
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‘Spencer and Burton began cher: survey: of anid reservoir site 
August 10, 1908. This survey was completed and adopted as their 
definite location August 18, 1908, and the map and field notes consti-_ 
tuting their application were filed 1 in the eect land office: EDIE 
17, 1908. | 

As thus stated, the only Anestion in die case is one of priority 
of right; and sonsideriig that question, your office in its said decision 


| of March 26, 1909, said: 


The first-named applicants [Spencer and Burton] are prior in time as to the 


filing of their application in the local land office, and as to the adoption of the 


survey as the definite location of the reservoir site. The conflict is of such a 
nature that both applications. cannot. be approved. — In the absence of any 
showilg in. such cases, the date of the filing governs the priority of right; and 


' the application of Anderson and Holbrook being subsequent. to that of Spencer 


~. and Burton, is hereby held for EON puniect to: the sa of nes to the 


“ 


‘Secretary of the Interior. 


The Department cannot concur in this disposition of the case. It 


is true that in some cases, priority of application secures priority of 


right; but this is not true in every case, and cannot be admitted under 


the facts of this case. The survey of Anderson and Holbrook was | 


begun in the field prior to that made by Spencer and Burton, and 
it is not shown or alleged that Anderson and Holbrook were in 
default or unreasonably delayed the prosecution of the necessary pre- 


liminary work, but on the contrary it appears that this work was done 


with all reasonable despatch and that their application based thereon 
was filed in the local land office in regular course. This being true, it 
is not perceived by what course, of reasoning it may be well said that 
an adverse interest may be created by persons coming into the field 
subsequently, and by prosecuting their preliminary work with greater | 
despatch, thereby place themselves in position to claim priority of 
right because of a prior application at the district land office. | 

In the case of D. A. Lord and M. C. Smith v. William H. Foster 
and William H. Baker, on review, this Department, November 26, 
1909, considering this question, said: 


While it is true that as a rule the filing of the application in the local office 


is considered as. the initiation of a claim: under the act of 1901, it does not 


follow that in every. case priority of filing will be recognized as priority of right. 
The regulations approved July 28, 1901 (381 L. D., 18), provide, in paragraph 3 
thereof, that application for permission to use a right of way must be filed and 
permission granted before any rights can be claimed thereunder. The regula- 
tions further provide that the application shall be made in the form of a map © 
and. field notes, which clearly and necessarily contemplate that prior to filing 


the application the applicant must make a survey of the land. The Department 


recognizes the fact that the execution of a proper survey of a large plant: neces- 
sarily involves time; and to lay down a strict rule to the effect that priority 
of right must invariably depend upon priority of filing, would be unjust and 
incompatible with gon administration. 
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It is true that this was said with reference to an application under 
the act of February 15, 1901 (81 Stat., 790) ; but if it might be well 
said of such an application, it may with better reason be said of an 
application under the act of March 3, 1891, because under the last- 


named act rights may not only be initiated by the making of a sur- 


vey, but vested rights may be secured by the completion of such 
survey followed by actual construction upon the ground; so that 
under the act of March 8, 1891, rights may be secured by the diligent 
prosecution of field ole without reference to permissible procedure 
before the land department looking towards the approe: of maps of 
-such right of way. | 
The decision appealed from is reversed, aaa the case is : remanded 
with directions to allow the application of Anderson and Holbrook, 
unless objection appear other than that herein considered. 


ee 


| SOLDIERS’ ADDITIONAL—DEATH OF SOLDIER AND wIibD OW--RIGHT OF > 
WIDOW’S HEIRS, 


ISaBELLE L. THOMPSON. 


In case a soldier entitled to an additional right under section 2306, R. 8., dies 
without exercising it, leaving a widow, his sole heir, and she dies. without 
appropriating the right under section 2307, it becomes an asset of her 
estate, by virtue of her inheritance of the soldier’ Ss estate, and descends to 
ner heirs. 


First Aeon Secretary Pierce to the Commissioner of the General 
(F. W.C.). - Land Office, December 11, 1909. — (G. BeG.) 


This is the appeal of Isabelle L. Thompson from your office deci- 
sion of October 23, 1909, denying her, as the remote assignee of one 
“Albert Beal; claiming to be the heir of John T. Merchant, deceased, 
the right to ae ceaeueds) additional entry for the SE. 4 NE. 4, Sec. 
2, and NW. 4 SE. 4, Sec. 34, T. 19 S., R. 14 W., Las Cruces land 
district, New Ven 7 

It appears that the said John T. Merchant died rel of a sol- 
diers’ additional right to enter eighty acres of land. He left sur- 
viving him a widow, but no children. Subsequently, the widow died, 
not having asserted a claim to such additional right under section 
2307 of the Revised Statutes. It is said that she left surviving her as | 
her only heir-at-law, her brother, thesaid Albert Beal. | 

If this state of facts j is borne out by. the record, the Department 
dissents from the view taken of this case by your office. In uae course 
of your said office decision it was said: : : 


According to section 2307 R. S. the widow of the soldier is entitled to the — 
additional right, or, in case of her death or remarriage, his minor orphan chil- 
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dren are entitled... From the evidence, there does not appear to be any. of these 
to succeed to said alleged right. Neither does there appear to be any adult 
heirs of the soldier, or other legal representative. Albert Beal is the heir of the 
soldier’s widow, and not of the soldier, and there is no provision of law causing 
the right to descend to him. The applicant therefore has not shown ownership. 

Tt has been repeatedly held by this Department that upon the failure 
of a soldier to exercise the additional homestead right under section 
9306 of the Revised Statutes during his lifetime, such right may, 
under section 2807 of said statutes, be aporonmated by his widow 
wee her life and widowhood, or, in the event of her death without 

0 appropriating it, then by the Soldiey s minor orphan children dur- 
ie their minority, through a guardian duly appointed and officially _ 
accredited at the Department of the Interior, and that in the in- _ 
stances where it is not so appropriated, the estate of the soldier is not 
' divested thereof. (See Allen Laughlin, 31 L. D., 256; David Werner, 
82 L. D., 295; and Edgar A. Coffin, 33 L. D., O48. ) 

In this case, the dddiGonal right of the soldier, as above stated, was 
not asserted by his widow, ‘ond it is said he fine children. His 
estate was not, therefore, divested of this right by virtue of anything 
contained in or proceeding had under section 2307 of the Revised 
Statutes. But if the allegations of the appellant are true, the soldier’s 
_ widow, under the laws of the State where he died, would appear to 
be the heir, and although she failed to appropriate the benefits con- 
ferred on her by section 2307 of the Revised Statutes, in that event she | 
took this. estate as the heir of her husband, just as she took any other 
personal property or incorporeal hereditament. owned by him at the 
time of his death. At the time of her death, therefore, being: such 
sole heir, she was the owner of this right, and as an asset of her estate 
not devised: it descended upon her. death to her heir-at-law, who is 
said to be her brother, the said Albert Beal. | 
. Inasmuch as your office has not, in this view of the law, paced upon | 
* the sufficiency of the showing made in support of the application, the 

case is remanded for further consideration. | 


FLATHEAD INDIAN RESERVATION—SCHOOL IN DEMNITY. 


INSTRUCTIONS. 


DrparTMENT OF THE INTERIOR, 
| GreneraL Lanp OFFice, 

a ; | Washington, D C,, as 11, 1909. 

REGISTER AND RECEIVER, 
Kalispell, Montana. 

Sirs: The act of April 28, 1904 (33 ‘Stat., 302), Seb ides that the 
Secretary of the Interior doula cause to be surveyed all of the Flat- — 
head Indian Reservation in the State of Montana, as described in 
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article we of the ingaty of July 16, 1855, such description being as 


follows: 

— Commencing at the source of the main branch of the Jocko ltiver; thence 
along the divide separating the waters flowing into the Bitter Root River from 
those flowing into the Jocko to a point on Clarke’s Fork between the Camash 
and Horse prairies; thence northerly to, and along the divide bounding on the 
west the Flathead River, to.a point due west from tle point half way in lati- 
tude between the northerp:. and southern extremities of the Flathead Lake ; 
thence on a due east course to the divide w hence the Crow, the Prnne,; the So- | 
li-el-em and the Jocko Rivers take their rise, and thence southerly along said — 
divide to the place of beginning. 

It is further provided under the act of April 2 23, 1904, that as soon 
as the said lands have been surveyed the same shall be specified and 
appraised, being divided into agricultural lands of the first and 
second class, timber lands, mineral lands and grazing lands. 

Section 8 ot the act pr ovides that. on the completion of the appraise- — 


ment: | | 
‘The land shall be disposed of nnder the seneeal provisions of the homestead, 
mineral, and town- site laws of the United States, except such of said lands as 
shall have been classified as timber lands, and excepting sections Sixteen and 
thirty-six of each township, which are hereby granted to the State of Montana. 
for school purposes. And in case either of said sections or parts thereof is lost 
to the said State of Montana by reason of allotments thereof to any Indian 


or Indians now holding the same, or otherwise, the governor of said State, with 


the approval of the Secretary of the Interior, is hereby authorized, in the tract 
under consideration, to locate other lands not occupied, not exceeding two sec- 
tions in any one township, and such selections shall be made Pe to the open- 
‘ing of such lauds: to settlement. | 


Section 11 thereof, as amended by the | act of March 3, 1909 (Bs 
Stat., 781, 796), prouies: 


ae ail merchantable timber on said lands returned and classified by said 
commission as timber lands shail be sold. and disposed of by the Secretary of 
the Interior, for cash, under sealed bids or at public auction, as the Secretary of 
the Interior may determine, and under such regulations as he may prescribe: 
Provided, That after the sale and removal of the timber such of said lands as 
are valuable for agricnitural purposes shall be sold and disposed of by the 
“Secretar y of the Interior in such manner and under such regulations as he may 
prescribe. 


Section 22 of aad xet of March 3, 1909, pugmides: 


‘That the Secretary of the Interior be, and he is hereby, authorized’ in his 
discretion to reserve from location, entry, sale, or other appropriation all lands 
within said Flathead Indian Reservation chiefly valuable for power sites or 
reservoir sites. _ | _ : 

The act’ of May 28, 1908 (35 Stat., 251, 267), provides that the 
Presiclent shall—.° + | | 3 
reserve and. except from. “aie unallotted lands now embraced within the Wat- 
head Indian Reservation, in the State of Montana, not to-exceed 12,800 acres of 
land . . . fora permanent national bison range— | | = 
for which tracts the Indians shall be paid the appraised value. 
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PBy. the act of March 4, 1909 (35 Stat., 1039, 1051), an additional 
sum is appropriated to increase the bison range reservation to a total - 
of 20,000 acres of unallotted Flathead lands. - - ) RG 

The grant of sections 16 and 36 to the State of Montana, eonisnea 
in the act of 1904, supra, attached upon the survey of the lands, and 
if, at date of. such survey, the sections had not been disposed of or 
reserved for any purpose, title immediately vested in the State. 
Therefore, it is held that such nonmiineral, unallotted sections 16 and - 

36 within the bison range, and the power site or reservoir site reserva- - 
-tions as had been surveyed prior to such reservation passed to the — 
State, and that such sections 16- and 36 which were noé at date of 


_. such reservation surveyed, did not pass to the State, but that the 


. State-must select indemnity in lieu thereof. The State’s right. of 

selection under the provisions of the act of April 23, 1904, is re- 
stricted to lands “not occupied ” 
(1,280 acres) in area in any one township within the boundaries of © 
the lands described, in lieu of lands of equal acreage.in school sec- 
tions 16 and 36 within said area lost to the State, by reason of allot-_ 
ments to Indians or otherwise. The selections must be macle ae | 
to the opening of the lands to settlement. 
The President in proclamation of May 22, 1909, fixed April 1 1. 1910, 
as date for making entries under the provisions of the act, cad that 
‘date must be considered, for the purpose of State selection, asthe 
date of the opening of the: lands to settlement. | 

~The selections should be made on the forms used for the selection 
of indemnity school lands, so modified as to show that applications — 
are made under the provisions of the act of April 23, 1904, and must. 
be supported by the wu non- ‘miner al, non-saline sad non-occupancy | 
affidavits. | 

In view of the fact that claims to these lands by allotment are. - 
record claims, and that the selected lands will not be subject to home- 
stead settlement during the period within which the State is author- 
ized to exercise the right of selection, the requirement of publication: 
of notice of selection all be waived. and, as the tracts to be desig- 
nated as bases for the selections are lost to the State by allotment, 
or otherwise, no certificates of county officers to show non-sale and 
uion-encumbrance by the State of such base tracts need be furnished. - 

Lists of selections of the land considered herein, accepted by you, 
‘ will be given proper ‘serial numbers aud will be transmitted to. this’ 
office in special letters. Care must be taken to place notations, * 
showing the fact and date of transmittal, in each- “case, in the en 
for remarks in the “schedule of serial ee for the month in 
which the lists are accepted and tr ansmitted. : 

You have been furnished with a copy of the schedules of. nies 7 
ments made to the Flathead Indians on the reservation above de- 


ancl not exceeding two sections _ 
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scribed, except a small schedule recently approved, of which you will . 
be furnished a copy in the near future, You have also been furnished 
with information as to all changes made in said allotments since the: 
copy of the schedule was made. The classifications and appraise- 
ments have been made and the lists thereof are now in this office. - 
~ You will in the near future be furnished with photographic copies 
of these lists. | 
In view of the provisions of section 11 of the act of April 23, 

1904, as amended by the act of March 3, 1909, which specifically 
, pigvides for the sale of all merchantable timber on the lands re- » 
turned and classified as timber lands, the proceeds to be for the bene- 
fit of the Indians, it is held that none of the lands so classified as. 
timber are subject to lieu selection by the State, and you will there- | 
fore allow no selections upon this class of lands. , | 

You have been advised in several letters of this office of the with- 
drawal of lands in this reservation for reservoir, power site, town- 
site, bison range and other purposes. Lands so withdrawn are not — 
| ae to State selection. - 

The Governor of Montana will be furnished with shotonaphic 
copies of plats showing the lands in this reservation allotted to In- 
dians and otherwise reserved. 

You will see that these allotments and the changes made in them. 
are promptly placed of record in your office. | 

Very respectfully, — | | 
: Frep Dennett, 
Commissioner. 
Approved: 3 ‘6. 
R. A. Bariincer, Secretary. 


—_———— 


HOMESTEADS WITHIN RECLAMATION PROJECTS— STATUS AFTER. 
EEOOY AND RECLAMATION. 


INSTRUCTIONS. 


DepaRTMENT OF THE INTERIOR, 
GrneraL Lanp OFrice, 

Washington, D. C., December 14, 1909. 

Tur Honoraste, - : 
Tur SECRETARY OF THE INTERIOR; | 
Sire: [have the honor to acknowledge the receipt, by your reference 

of the 23d ultimo for an expression of views, of a letter of the same _ 
date from the Acting Director of the Reclamation Service, wherein — 
he has requested to be advised as to the construction placed by this 
office and by the Department on certain provisions of onllice circular 
of ies 17, 1909 [88 L. D., 229]. - 
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The provisions of the circular involved in the request of the’ Act- 
ing Director are in paragraph one thereof, which is as follows: 

1. Notice of acceptance to issue on pr oof of residence, hace improve~ 
ment, and reclamation. 

Homesteaders who have resided on, and impr oved their lands for the time re- 
quired by the homestead laws and have reclaimed at least one-half of the 
irrigable area of their farm units as required by the reclamation act, and have 
submitted proof which has been found satisfactory thereunder by this office, 
will be excused from further residence on their lands and a notice will be issued, 
to them reciting that the conditions of residence, cultivation, improvement, and 
reclamation have been complied with, and that final certificate and patent will 
issue upon payment of the charges imposed by the public notice issued in pur- 
suance of section 4 of the reclamation act. In such cases, upon payment of the 
charges by the entryman, or in his behalf, final certificate and patent will issue 
in due course. 


These provisions, together with the other provisions of the circular, 
which has received departmental approval, were adopted as a means 
of the effective execution of the first paragraph of section 5, act of 
June 17, 1902 (32 Stat., 388), which is as.follows: 


See. 5. That the: entryman upon lands to be irrigated by such works shall, in 
addition to compliance with the homestead laws, reclaim at least one-half of the 
total irrigable area of his entry for agricultural purposes, and before receiving 
patent for the lands covered by his entry shall pay to the government the 
charges apportioned against such tract as provided in section four. 

It appears from the letter of the Acting Director that his request 
was made because of a suggestion that the homesteader who has sub- 
mitted acceptable final proof of residence and improvement under 
the homestead laws, and evidence of the reclamation of at least one- 
half of the irrigable area of the farm unit included in. his entry, as 
required by the act mentioned, is in practically the same situation as 
a private land owner, and is subject to the requirement of the. ‘pro- 
vision of section 5 of the act that: | | 

No right to the use of water for land i in private ownership shall be sold for a 
tract exceeding one hundred and sixty acres to any one land owner, and no such 
Sale shall be made to any land owner unless he be an actual bona fide resident 
of such land, or occupant thereof residing in the neighborhood of said land— 
thus calling into question the warrantableness of the provision of the 
circular that such homesteader will be excused from further residence 
on his land. | | 

In response to the terms of the reference you are inroeaed that the 
views of this. office respecting the status of the homesteader who has” 
met the. requirements of the homestead laws as to residence and im- 
provements, and the additional requirement of the reclamation act. 
that he shall reclaim at least one-half of the irrigable area of his 
farm unit, are that his status is entirely independent of and separate 
from that of the private land owner, as respects his qualification as a 
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‘ 


maton user ina that. such hennesen ens is not obligated by the act, as 
_ is the private land owner, to reside on the land, or to be an occupant 

thereof residing in the neighborhood of the land, to be ee to | 
apply for and be awarded a water. right. 
_ This is so because the act does. not. impose such a enaaement on 

the homesteader, he not being a private landowner charged with the 
requirements as to residence on or occupation of the land, at the date 
on which he makes applcation for a water right. . 

If he is a qualified applicant on that: date, under the law, and if 
his application 3 is allowed on such basis, his status becomes fixed as a 
legal. water user and is not changed because of his fulfilment of the 
specific. requirements of the law imposed on a homesteader. 

To place such homesteader.in the only other class of water users 
mentioned in the act, viz., that of the private land owner, and to | 
charge him with the requirements exacted of an applicant in that 
class, would be to prescribe another and further condition, which 
would in effect be an enlargement of the act, which it is not com- 
‘petent for the Department to undertake. 

Because of the foregoing it appears that the provisions of the first 
paragraph of the circular of September 17, 1909, fully conform to 
the requirements of the act and that their adoption i 1s in Tine with its 
proper execution. . 

- The referred letter is Cheaiea herewith. : 

Very respectfully, a | | 
: = | Frep Drennerr, Commissioner. 
Approved, December 15, 1909: 
R. A. Bauuincer, 
Secretary. 


— 


REIBER v. STAUFFAGCHER. 


Motion for review of departmental decision of September 15, 1909, 
. B38 die DD. 201, denied by First. Assistant Secretary Pierce December 
14, 1909. 


UNITED STATES MINERAL SURVEYOR—REVOCATION OF APPOINT- 
MENT—SECTION 452, REVISED STATUTES. 


Pum ConrTzex. 


The making of a homestead entry by a United States mineral surveyor is a 
violation of the provisions of section 452 of the Revised Statutes and he 
thereby subjects himself to the penalty provided by that section. 

Irrespective of the provisions of said section, however, the Commissioner of the 
General Land Office has authority to revoke the appointment of a mineral 
sur veyor eee he deems snch action necessary or advisable, 
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First Ase tone ee etary Pierce to the Commissioner of the General 
(F.W.C.). Land Office, December L$, 1909. Wd. H. T.) 


February 1, 1909, you directed the United States Surveyor- -Genera] 
of Arizona to notify Philip Contzen, a mineral surveyor, that he be 
allowed sixty days from service of notice within which to show cause 
why his appointment should not be revoked because he.had on } Novem- 
ber 18, 1907, while holding office as United States mineral surveyor, 
made homestead entry } No. 1d, Phoenix, Arizona, series, for the 
W.4 NW. 4, SE. 4 NW. 4, NW. 3 4 SW. 4, Sec. 26, T. 12 S., R. 12 E., 
contrary to the provisions nae aes 452 U.S. R. S, - 

_ In response thereto Contzen by. letter of February 9, 1909, admitted 
that he had made said entry but claimed that he did so in ignorance » 
of the said statute, and stated that immediately upon learning that he ~ 
could not legally make the entry while holding ‘such office he relin- 


~.. quished the land in the entry and requested that his. commission be 


not revoked. | 

April 5, 1909, you took further action in the matter’ and held that — 
Contzen’s ignorance of the law could not be accepted as aN excuse 
for the violation of same, and further stated “there is sufficient evi-. 
dence before this office of unlawful transactions by him to cast doubt 
_ at least. upon his ignorance thereof in this particular.” You held, 
therefore, that the showing was insufficient, and you directed the Sur 
veyor-General to revoke his aa at once, nOWAnE. the usual | 
right of appeal. | | 
| “A motion having been filed upon behalf of Contzen for modification 


_ of your decision, which had been made final, you, on October 25,1909, | 
reconsidered your said decision of April 5, 1909, and “modified the os 


language used therein, thereby eliminating the portion which stated | 
that he relinquished his entry only ation learning that his official 


conduct was being investigated, and also that portion which stated _ 


that there is cuficient erence before your office of unlawful trans- | 
actions by him to cast, doubt at least upon his ignorance of the law. 


You stated as a reason for such action that said statements were not 


necessary to the conclusion reached as,it was admitted by Contzen 


that he made the entry, and therefore the provisions of said section of ~~ 


the statute mentioned (452) made his removal from office mandatory, | 
and you therefore adhered, to the former action taken but allowéd a 
further right of appeal. An appeal from. your said last decision. has | 
been filed. 
Section 452, Gnited States eae Statutes, provides, as follows: 


The officers, clerics, and employes in the General Land Office are prohibited — 
from directly or indirectly purchasing or becoming interested in the purchase of | 
aly of the public land; and any per son who violates this section shall forthwith 
De removed from his: office. : 
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In the case of es McMicken et al. (10 L. D. 97) it. was held — 
that: 


The disqualification to enter public lands contained in Section 452, R. &., ex-. 
tends to officers, clerks, and employes in any of the branches of the public 
service under the control and supervision of the Commissioner of the General. 
Land: Office in the discharge of his duties relating to the survey and sale of the 
public. lands. A timber land entry made by an employe in the office of the 


_surveyor-general of the district in which the land is situated is illegal and must ue 


be canceled. 


It has also been. specifically held by the Deparment: that a United 
States mineral surveyor is within the prohibitive ‘provisions of the 
said section of the revised statutes. (See Floyd e¢ al. v. Montgomery 
et al., 26 L. D. , 122; Frank A. Maxwell, 29 L. D., 76.) The Supreme 
yon of Utah held to the same effect in the pace of Lavagnino v. 
Uhlig e¢ al. (26 Utah, 1), which decision was affirmed by the Supreme 
Court of the United States (198 U. 8., 448), the latter court, how- 
ever, saying with reference to said section that it was unnecessary in 
feudane a conclusion in the case to consider ‘the effect of same. 

A case still more directly in point is that of Seymour K. Bradford 
(36 L. D., 61), wherein it was held that a United States mineral sur-_ 
 -veyor aos a mineral location violates section 452 U. S. R.'S., and 

thereby: forfeits his official position. ie 
- The Department adheres to the opinion expressed in its jicions 
above cited and therefore finds the action taken to be correct. It may 
be further stated, however, that so far as this case is concerned it 
could well be Eeeooced of irrespective of the forfeiture provision of — 
said section. a 
_ The statutory authority for the appointment of mineral surveyors 
is found in section 2334, United States Revised Statutes, which pro- 
vides: | | 

The sumeveneenen of the United States may Apu in each land district 


. containing mineral lands.as many competent surveyors as shall apply for ap-_ 
pointment to survey mining claims. 


The mining regulations (37 L. D., 779) srorides 


116. Persons desiri ing such appointment should therefore file their applications 
with the surveyor-general for the district wherein appointment is asked, who 
will furnish all information necessary. 

117. All appointments of mineral surveyors must be aabmitted to the Gui: 
missioner of the General Land Office for approval. | 

118. The surveyors-general have autnority to suspend or revoke the com- -- 
missions of mineral surveyors for cause. Before final action, however, the: 
matter should be submitted to the Commissioner of the General Land Office 
for approval. _ 

119. Such surveyors will be allowed the right of appeal from the action of’. 
the surveyor-general in the usual manner. Such appeal should be filed with 
_the surveyor-general, who will at once transmit the same, with a full report, 
to the General Land Office. : 
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' The power to remove the ane of an offica § is ineident to the 
. “power of appointment in the absence of some provision of law~fix- 
ing the duration of the office and the mode of removal. Such office 
haine held at the pleasure of the appointing power, the incumbent 


Thay be removed at any time, and charges, notice and hearing are.un- 


necessary. Taylor v. Kercheval (82 Fed. Rep., 497); Ha parte 
Hennen (13 Peters, 230); Am. and Eng, En. of Law, 2nd Ed., Vol. 
23, 435, 439; Mechem on Public Officers, 284, 287 ; ; Throop on. Public 
; Officers, 309, 356. 

There is aiiplé authority, therefore, for the aciorel of a United 
States mineral surveyor from office irrespective of section 452 R. S., 
and*his commission may be revoked whenever his superior officers 
deeni such action necessary. The appointment of Contzen has been 
revoked by the surveyor-general in accordance with your direction. 
The.-record relative to said revocation and concerning his conduct in 
office has been carefully examined and it is found “that the action 
taken is fully justified. | : 

The same is therefore affirmed. — 


RECLAMATION FIRST-FORM WITHDRAWAL—HOMESTEAD APPLICA~ . 
TION. 


4 ere aVooncoGe 


An application to make homestead entry for land embraced within a. first-form 
withdrawal under the reclamation act should not be allowed, nor received | 
and suspended to await.the possible restor ation of the lands to entry, but 
‘should be rejected. ; 


First Assistant Secretary Pierce to the Comneasuer the General 
(F.W.C.) _ Land O fice, December (14,1909. (ELC: F.) 


Ernest Woodcock has appealed: fava your decision of July 15, 
1909, in which, affirming the action of the register and receiver at 
North Yakima, Washington, you rejected Woodcock’. application | 
02586 to make homestead entry for the NW. ¢ NW. 4, Sec. 28, T. 18 
N., R. 17 E., for the reason that the land is ier withinca fist: 
form withdrawal under the act of June 17, 1902 (82 Stat., 388), the 
_ withdrawal having been made by order of the Secretary of the In- 
terior, dated October 9, 1905. It is urged in the brief and argument 
of appellant accompanying his appeal, that error was committed 
in holding that the land. was withdrawn from all forms of entry 
under the reclamation act, for the alleged reason that no irrigation 
“works are to be constructed thereon and the withdrawal for any other 
- purpose is not warranted by the law. It is further contended that ~ 

the application should have been recelved and held suspended until 
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a “contestant, who auked the cancellation of a homestead entry for- 


-merly auibeaeing this land, had an opportunity to exercise his prefer- 
- ence right upon one of. the farm units, which it is assumed will be | 
- ereated from the land withdrawn, and thereafter upon the restoration 
of the lands. to entry appellant’s appcaon to enter should: be ~ 
allowed. : 
The act of June 17, 1902, ieee thé Sees: of the Interior 
to withdraw “ from public. entry the lands required for any irriga- 
tion works contemplated under the provisions of this act.” Such 
withdrawals are legislative in their effect and preclude the allowance 
of any application or filing therefor under the public land laws. The — 
‘motives or purposes of the officer making the withdrawal can not be 
attacked by appellant, for, as held in the case of Riverside Oil Com- 
pany v. Hitchcock (190 U.-S., 316), “neither an injunction or man- 
damus will lie against an piicer of the Land Department to control 
him in. discharging an official duty which requires the exercise of his 
judgment and discretion.” . In the case of Wolsey v. Chapman (101. 
U. S., 755), the court held that a withdrawal by the proper executive 


of the Government was sufficient to defeat a settlement for the pur- 


pose of pre-emption while the. order was in. force, “ notwithstanding 
it was afterwards found that the law by reason of which this action 
was taken did not contemplate such a withdrawal. mu | 
Whether this particular tract of land is or will be required or used 
in the construction of irrigation works 1s a question to be determined 
by the Secretary of the Tnterior and until he has reached a deter- 
mination of that question, the act of June 17, 1902, authorizes him to 
- withhold the land from appropriation and digpoation: It isa general 
rule well supported by both the law and good administration that no 
rights are obtained by an attempt to settle or file upon lands at the 
time embraced in a reservation or withdrawal made by or under 


proper authority. 
Your decision in rej jecing the homestead application to enter is 


: accordingly hereby affirmed. 


-_ aca a LANDS—INDEMNITY-SWAMP GRANT—SCHOOL SECTION S IN 
SHVER GRADES: 


Sean or Fiona. 


The eeumeawnd ere of September 28, 1850, did not: super sede the school-land | 
. - grant made to the State-of Florida by the act of March 3, 1845, and the’ 
State is not entitled to indemnity for school .sections within the Ever- 
glades, on the ground that they were lost to the school grant by reason of 

. the swamp grant, such sections passing to the Biate under the school grant. 
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| First Assistant Secretary Pierce to the Commissioner of the Generat 
| (F. W. C.) — Land Office, December 15,1909. (S. W. W.) 


This case is before the Department upon the appeal of the State of 
Florida from your office decision of May 7, 1909, addressed to Mr. 
_ 3B. F. Hampton, State selecting agent for school lands, denying his 
application for the protraction of the lines of survey over'the area in 
said State known as the “ Everglades,” for the purpose of ascertaining _ 
the number of townships contained therein, to the end that the State 


may sélect indemnity for the school sections which would be found _ 


if the land were surveyed. 

It appears that all of the lands eats the Everglades were 
approved to the State of Florida February 13, 1897, in swamp list 
No. ‘87, which approval, however, was Saeauenus werelked: and on — 
March 28, 1908, list No. 107, embracing the entire Everglades, except 
sections 16, was approved, which latter list contained the following 
: language: cc There are eliminated and excepted from the above . . 
all of what would be the school sections if the lands were surveyed; 
and that patent issued in accordance with the latter list. 

It 1s contended by the appellant that by the approval of k February 


18, 1897, supra, the Secretary of the Interior determined for all time _ 
the swampy character of the sections 16 embraced in the Everglades, — 


and that such sections having been found by the Secretary of the In- 


terior to be swamp land within the meaning of the act of September 


— 28, 1850 (9 Stat., 519), they were printed to the State by that act, 
which grant constitutes a disposition of said land within the meaning 


of the act of March 8,:1845 (5 Stat., 788), and the act of February _ 


28, 1891 (26 Stat., 7 96), which acts make provision for the grant of 
ee 16 to the State of Florida for school purposes, and the selec- 
tion of indemnity where such sections. have. been otherwise / dis- 
posed of. 

Itis further contended in spo of the appeal that the sical Sec- 
tions in the Everglades, which has been held to be a swamp im- 


7 practicable of survey, are, by reason thereof, lost to the State by 


natural causes, within the meaning of section 2275 of the Revised 
Statutes, as arnended by the said act of February 28, 1891, and, 
therefore, that whether the State is entitled to indemnity for the © 
school sections because of the fact that they were granted to the State 
by the swamp land act of 1850 or not, the State is entitled to -in- 
demnity because said sections are lost from natural causes.. 

It is held in your office decision under consideration, that protrac- 
tions may be made under authority of section 2275 of the Revised 
. Statutes, as amended by the act of 1891, supra, only in those cases 
where the lands involved are included within “ Indian, military, or 
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other reservation,” and as the Everglades does not constitute a res- 
ervation, there is no authority of law for the protraction of the lines 
of survey across the same. Moreover, your office, relying upon the 
clecisions in the cases of State of Minnesota (32 L, D. , 825), and State - 
of Louisiana (30 L. D., 276), holds that Congress, by the act of 1845, 
granted the school sections to the State, and that that grant was. not 
defeated or impaired by the rater grant of | vey lands a the 
act of 1850. 

Congress, by the act of March 8, 1845, supra, sisnted to the State 
of Florida “ section numbered. sixteen in every township, or other 
lands equivalent thereto, for the use of the inhabitants of such town- 
ship for the support of public schools; and.the act of February 28, 
1891, supra, providing for ‘the selection of school indemnity by the 
public. land States, contains the following language: 

And other lands of equal acreage are also hereby appropriated and granted, 
and may be selected by said State or Territory where sections sixteen or. thirty- 
Six are mineral land, or are included within any Indian, military, or other 
reservation, or are otherwise disposed. of by the United States. 

As.contended by the State, this Department and the. courts Gave 
uniformly held that the grant of school sections in place does nol 


- attach to any particular tract of land until the same is identified by | 


survey. See Heydenfeldt v. Daney Gold and Silver Mining Co.: (98 
U. S., 634) ; Minnesota ». Hitchcock (185 U. S., 873); Black Hills © 
National Forest (87 L. D., 469), and cases cited. That Congress, 
therefore, had the authority prior to the survey of any school section 
in Florida to make other disposition thereof can not be doubted, and © 
the question to be determined is as to whether or not Congress, by 
making the swamp land grant in 1850, intended thereby to make such 
a disposition of school sections afterwards found upon survey to be © 
+ swamp as to impair the school grant and to render it necessary and | 
competent for the State to select indemnity therefor. 

It is a well-established rule that after a tract of land has been ap-— 
propriated to any special purpose, it 1s thereafter severed from the 
mass of public lands, and that no subsequent law, provision, or sale 
can be construed to embrace it, or to operate upon it, although no 
reservation were made of it. It is true that while the grant made 
to the State of Florida by the act of 1845, for school purposes, at- 
tached to no specific sections 16 until they were surveyed, and that 
under the decisions .of the courts and the Department it was com- 
-petent for Congress to make other disposition of the school section 
prior to the survey, nevertheless, it must clearly appear that it was 
the intention of Congress to make some other disposition of the school 
section before the Department would be justified in eee that SUR 


was its intention. 
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It is maintained in the appeal that there was no reservation of | 
section 16 for school purposes in favor of the State of Florida prior 
to the date of the act of 1845 making the grant thereof, and this _ 
_ seems to constitute the basis of the argument that by reason of the | 
- failure of Congress to make any.reservation of the school section in 
the State of Florida, prior to its admission into the Union, the school 
grant to Florida differs from that made to the other States, and that 
for that reason this case is hot controlled by the decisions relied upon 
by your office. 

While no specific reservation of section 16 in the State of Florida 
is found in any act of Congress, it is nevertheless clear that as early 
as. the days of the Continental Congress the idea prevailed of pro- 
viding for schools by making grants of land for that purpose... This 
is. thowa by the. ordinance of May 20, 1785, which provided that lot 
numbered sixteen of every township in the western territory should 
be reserved for the maintaining of public schools within such town- 
ship. This 1s said to have been a reservation by the United States 
and advanced and established a principle which finally dedicated a 
proportionate part of all the public lands of the United States, with 
certain exceptions as to mineral, etc., to the cause of education by 
public schools. - (See Public Domain, page 224.) That Congress had 
the same idea respecting Florida may be seen by reference to the 
following acts: 

Section ten of the act of Mech 3, 1823. (3 Stat., 754), Jefuing 


i for the survey and disposal of the public lands in Florida, declared : 


7 That, whenever a land office ‘shall have been established in alien: of the 
districts aforesaid, and a register and receiver of public moneys appointed for 
the same, the President of the United States shall be, and he is hereby, author- © 
ized to take so much of. the public lands, ‘ying in such districts, as shall have 
been surveyed according to law, to be offered for sale, in the same manuer and 
with the same reservations and exceptions, and on the same terms and condi- 
tions, in every respect as have been or may hereafter be, provided for the sale 
of the public lands of the United States, 

Prior to the ehactment of that statute the reservation of section 
16 in the States previously admitted into the Union had been made, | 
_ Section 4 of the act of April 22, 1826 (4 Stat., 154), entitled “An act . 
giving the right of preemption in the puinchiase of lands to certain set- — 
tlers in the States of Alabama, oe and the Territory of | 
: Florida,” provided : | a 
| That any person or persons who have settled on and improved any De ae 
lands in the said Territory, reser ved for the use of schools, ete. 

See also section one of the act of March 2, 1829: (4 ‘Stat., 357 , 
authorizing the establishment of the town on a portion of the « S1x- 
teenth section of the township and range aforesaid reserved by law 
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- for the use. of schools;” section six of the act of August 4, 1842. (5 
—Stat., 502), providing ‘for the selection of indemnity where any set- 
dlemeni is made upon the sixteenth section prior to the survey of the 
same; and the act of June 15, 1844 (5 Stat., 666), providing for the 
sélection of indemnity by the school authorities wherever the six- 
teenth sections, elther in whole or in part, are melded in private 
claims. | 
~The acts of, Congress to which reference is adler ious clearly j in- | 
dicate that it was the intention of Congress to reserve for the State 
_ of. Florida, for common school purposes, the sixteenth section in every 
township, and, this being so, it is not reasonable to suppose that in | 
— making the subsequent grant of swamp lands to the State in 1850 
- Congress intended to convey to the State lands which it had pre- 
viously declared should be granted to it for another purpose. As 
indicated above, that Congress could have made some other disposi- 
tion of the school lands can not.be doubted; but the Department is 
of the opinion that such was not the ubention in this case. | | 
In considering the school and swamp-land grants made to the State — 
of California, Attorney-General Devens, in an opinion rendered 


_— March 4, 1878 (15 Ops., 454), used the following language: 


' It is to be observed that with all the other States to which both school and - 
swainp-lands have been granted by Congress, the school-land grants are prior 
in date to the swamp-land grants. By reason of priority of the former grants 
the school sections in these States where they happened to fall within a 
- swainp passed to the State as school land, not as swamp; and I am not aware 
of the existence of any general provision of law under which such a State is 
entitled to indemnity for so much of the swamp land within its borders as has. 
been pr eviously g granted thereto for school purposes. 


| The: views expressed by the Attorney-General in the opinion cited — 
accord with the practice which has uniformly obtained in this Depart- 


. ment respecting those States to which the school grant was prior to 


the date of the swamp grant. To grant the relief sought in this case © 
would be tantamount to holding that in every State to which Con- 
gress granted both school lands and swamp lands, the State acquired 
title under the latter grant to all of the school sections not surveyed 
at the date of that. erat: and is therefore entitled to indemnity on 
account thereof by virtue of the school grant. This Department can 
- not believe that such was the intention of Congress. 
Respecting the contention of the State that the land in question 1s 
included in a swamp impracticable of survey, and is therefore lost to 
the State from natural ¢auses, it is sufficient to say that the land is — 
_ either swamp land or covered i a permanent body of water. If it is 
_ Jand at all it belongs to the State by virtue of the school grant, and | 
_ if the townships contain no land but are entirely covered by a perma- — 
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“nent body 6f water, it follows that. the State is not entitled to any 

‘indemnity. See the case of State of Idaho (37 L. D., 480), and the 

case of the State of Florida, decided by the Decartiient March 11, 
- 1909, involving an application to protract the lines of Sey over 

tere Okechobee. - . ~ 

For the reasons stated herein your office decision is affirmed. 


———— 


STATE SELECTION—‘“ QUARTER SECTION ” ASSIGNED AS BASE 
TREATED AS AN ENTIRETY. = 


STATE of CALIFORNIA. 


. Where. 1 technical quarter section is assigned as a whole to support a selection 
‘by a State of another technical quarter section, the base so assigned can. 
only be treated as an entirety, and if defective in part must be considered 
_ defective in toto; aud it can not be assumed that the State intended to 
, assign the several 40-acre subdivisions of the base land to support the . 
corresponding 40-acre subdivisions of the selected land. — 
Counsel for the State of California have no authority to designate bases to 
support School] indemnity selections, such power resting solely in the officer 
of uy State authorized to make selections in its behalf. . ji 


First Assistant Secretary Pierce ‘to. the Commissioner of the Cn ; 
(BF W.C.) Land Oijice, December 17, 1909. — (&s. W. W.)” 


This is the appeal. of the. State of California from your office deci- _ 


sion of June 4, 1909, holding for cancellation its-selection embraced _ 
in list No. 360, Stockton series, of the SW. 4, Sec. 20, T. 2.N., R. 17. 
E., M. D. M., now in the Sacramento land district, California. | 
Tt appears from the record and your said decision, that on Novem- 
ber 22, 1894, the State assigned as bases in support of selections 
embraced in San Francisco list No. 5153, 499.24 acres in Sec. 36, T. 8 
S., R. 26 E.; that in list No. 5467, same series, filed October 20, ‘1897, 
ie State designated 6.40 acres in said section 36, as part base for 
_another selection. | 
It further appears that section 36, T. 8 Ss, R. 26 E., is included in 
the Sierra Forest Reserve created F ehinary 14, 1893, and contains 
640 acres. Consequently, when the selection aden sonsideration was 
examined:in your office it was found that the State had previously | 
used 4.98.64. acres of said section as bases for other selections, leaving © 
only 141.36 acres, which was ‘not sufficient to support the selection of. 
- 160 acres embraced in said list No. 360. 
In your decision under consideration the register and receiver were 
further directed to advise the State. that the base lands designated 
in said lists No. 5153 and 5467, San Francisco series, should be de- . 
scribed -by legal subdivisions, or parts thereof, with a view to the 
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proper cease ent of the State’ s right to indemnity for the remain 
ing portion of said section 36. 

The appeal assigns error im your decision in holding the selection 
No. 360 for cancellation im toto because of alleged insufficient base, 
when it is shown that the State was and is entitled to more than 120 
acres of indemnity on account of said selection; in not holding that 
the State is at least entitled to 120 acres of the land selected and — 
allowing it to relinquish forty acres of the selected ‘land and retain 
_ the remaining 120 ACres ; and in not holding that the designation of 
- the full quarter section in exchange for a full quarter section is, in 
effect, a designation of each fore aces. tract of the selected land In 


~- ew of the corresponding forty-acre tract of base land. 


The first and second questions raised by this appeal have hereto- 
. fore been considered by the Department and it has been definitely 
settled that base defective in part is. defective in whole, and that 


areas of selected tracts and their bases must be equal and the selec- ° 


tions separate and distinct, so that action thereon may be taken sepa- 
rately. The selection in this case was of a technical quarter section, 
in support of which the NE. 4 of-a school section included in a forest * 
reserve was assigned as base. Your office upon examining the selec- 
tion found that the State had previously used 498.64 acres of the 
school section, and, therefore, the remaining portion unused was not 
sufficient to Honetitites valid base for the selected tract. | 
‘The third question raised in the appeal appears to be a new one: 
. It is not believed. that the Department has a right to assume that 
when a quarter section of land is assigned as base for the selection 
of another quarter section, the State intends to assign one of the 
forty-acre tracts of the base land in support of the comesponditig : 
forty-acre tract of the selected land. When a technical quarter | 
section is assigned as a whole in support of a selection, it is and can. 
‘be only considered as a whole, and if defective in. part, under the 
rules it must be considered as defective én, tofo. 

- It is observed that counsel for the State have assumed to Tae 
the legal subdivision of section 36, in T. 8 8., R. 26 E., out of which 
the 18.64 acres necessary to support the anus en shall be con- 
-gidered as used. It is not understood that counsel for the State have 
. authority to take this action. Selections of school. indemnity by the | 
State of California are made by the surveyor- -general, who is ew 
_ officio register of the State land office, and it is believed that he, and ' 
he alone, may designate bases in support of the various selections 
desired. : 

The matter considered, the action of your office is appr oval How- 
ever, in the absence of any intervening claim, it would seem that the 
State, by its proper officer, may assign valid base in support. of the 
selection in question, | 
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SOLDIERS’ DECLARATORY STATEMENT—VERIFICATION —FILIN G BY 
is Sou 


, pce GARLAND. | 


A soldiers’ declaratory statement transmitted to the local officers by mail has 
when filed, the same effect as though filed in person. 


Where a soldier Selects the land and makes the declaratory statement in person ~ 


in his own name, the pr escribed form. should be verified before some officer . 
| designated in the act of March 4,1904. = : 
Where the selection and declaratory statement are made by agent, the. appro- 
priate form should likewise be executed by. the agent before some ofticer 
designated by that act,. but the soldier’s affidavit showing his qualifications, 
ete. may be executed before any officer having a seal and qualified to 
administer oaths generally, but not necessarily in the land district. 
Paragraph 5 of circular of April 10, 1909, 87 L. D., 688, amended. 


First Assistant Secretary Pierce to the Commissioner of the General | 
(BF. WC.) Land Office, December 21, 1909. (J. ELT.) 


April 3, 1909, the local officers of the Roseburg, Oregon, land office 
rejected the soldiers? declaratory statement transmitted to that office 
by mail by Mattie Carlson, agent for Daniel Garland, a soldier, for 
the SE. 4 NE. + and NE. 4 SE. 4, Sec. 82, T. 38 S., R. 2 E., W. M. | 

The said Seldice arecited his affidavit before a notary public in - 
Boone County, Missouri, upon the usual blank form showing his 
- qualifications, etc., and containing the appointment of the agent. The 
said agent’s affidavit. upon the accepted form was exoctited before a 
United States commissioner, apparently within the Roseburg, land 
district. The filing was rejected because transmitted by mail and not 
filed at the local land office by the agent in person. Appeal was taken 
_ from the action of the local office to your office, and you have trans- 
mitted the papens to the Department for consideration and instruc- 
tion. . 
You cite paragraph 5 of the arene of April 10, 1909 (37 L. D., 
638), concerning the filing of such declaratory statement, which reads 
in part as follows: 

- ‘The application to enter may be pr Soad to the land office through the mails 
or otherwise, but the declaratory statement must be presented at the land office . 
in person either by -the soldier or sailor or by his agent, and can pot be sent 
through the mails. 

You recommend that the said Gruen be amended so as to allow 
such filings to be transmitted by mail. | 
Section 2309, United States Revised Statutes, provides that: 


Every soldier, sailor, ‘marine, officer, or other person coming Within the pro-— 
visions of section’two thousand three hundred and four, may, as well by an 
agent as in person, enter upon such homestead by filing a declaratory statement, 
as in BrecmpHOR cases; but such claimant in person shall within the time 
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_preseribed make ‘his actual entry, commence settlements.and improvements on 
the same, and thereafter fulfill all the requir ements of law. 

The said circular is in accord with the practice which has: hereto- 
fore obtained. See letter of April 14, 1874 (1 Copp’s Land ie 
20), and case of Cullom.v. Helmer e¢ ai. (22 L..D., 392). , 
The regulations and decision rendered upon the question involved 
seem to have been based upon the theory that the reference “as in 
preeinption cases,” used in section 2309, Revised Statutes, required that 
a soldiers’ declaratory statement made either in person or by agent 
must have been executed, as an affidavit, before the register or re- 
- eelver of the land office in the land dist wherein the land applied. - 
for was situated, following section 2262, United States Revised Stat- — 
utes, which (priok to sraendment) required a person applying ‘to 
enter land under the preemption act to make oath before such officer 
to the statements therein directed. But a person desiring to file - 
a preemption. declaratory statement simply had to “ file with the 
register of the proper district a written statement, describing the 
lands settled upon, and declaring his intention to ‘claim the same 
under the prepa laws.” See section 2264, United States Revised 
Statutes. 

‘The former construction above indicated is not applicable at this” 
time as the Jaw relating to _ preemption cases was amended by the act 
of June 9, 1880 (21 Stat., 169), and was further amended, together 
with ee laws, including the homestead law, by the acts of May 26, 
—-1890 (26 Stat., 121), March 11, 1902. (32 Stat., 63), and March 4, 
1904. (83 Stat., 59), so as to permit the necessary affidavits to be ex- 
ecuted before officers other than the register or receiver. The. nt | 


mentioned act provides: 


That hereafter all proofs, affidavits, and oaths of any kind whatsoever re-_ 
quired to be made by applicants and entrymen under the homestead, preemption, 
timber-culture, desert-land, and timber and stone acts, may, in’ addition to those 
now authorized to take such affidavits, proofs, and oaths, be made before any 


United States commissioner or commissioner of the court exercising Federal | - 


- Jurisdiction in the Territory or before the judge or clerk of any court of record. 
in the county, parish, or land district in which the lands are situated: Provided, 
- That in case the affidavits, proofs, and oaths hereinbefore mentioned be taken 
~ out of the county in which the land is located the applicant must show by af- 
fidavit, satisfactory to the Commissioner of the General Land Office, that it was _ 
taken before the nearest or most accessible officer qualified to take said affii- 
davits, proofs, and oaths in the land districts in which the lands applied for are © 
‘located; but such showing by affidavit need not be made in making final proof - 
if the proof be taken in the town or city where the newspaper is published in. 
which the final proof notice is printed. The proof, affidavit, and oath, when so 

made and duly subscribed, or which may have heretofore been so made and- 
duly subscribed, shall have the same force and effect as-if made before the - 
register and receiver, when transmitted to them with the fees and commissions 
avower and required by law. 
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It clearly appears from the above that in ayee affidavit j is required 
of the person who files-a soldiers’ declaratory statement may be exe- | 
cuted before any proper officer as designated by the said act of March 
4, 1904, and no reason appears ey it may not be transmitted 1 the ee 
local office by mail. 3 
_- It is therefore directed that ihe present blaiile forms be conceals 

that where the soldier selects the land and makes the declaratory state- | 
_ ment personally in his own name, the form shall be executed before 
- some officer designated in said act of March 4, 1904; that if the selec- - 
tion and declaratory statement be made by agent, the form for that 
- purpose. shall be executed by the agent before some officer designated _ 
in the said act of March 4, 1904, and the soldier’s affidavit showing his 
| qualifications, etc., accor ding to the present form, shall be executed 
before some officer having a seal and qualified to administer oaths 


generally, but not necessarily in the land district; and declaratory = 


statements thus executed and transmitted by mail to the local land 
office for filing shall, when filed, have the same effect as if filed in 
Person: 

These instructions, pease are speiel in their gears and. ‘must 
not be construed as ‘aiecung any special regulations for epemiee: of — 
particular lands. _ 7 ars | 
- Paragraph 5 of circular of April 10, 1909 (387 L. D. , 638), oad any | 
other instructions in conflict herewith. ‘are declared amended to con- 
form hereto. 

The. papers in the case of Garland are vestamned herewith for ap- 
| propriate action in accordance with the above instructions. | 


OPENING OF ROCKY-BOY INDIAN LANDS. 
INSTRUCTIONS. 


DerparTMENt or THE INrertior, 
7 Genera Lanp OFricr, 
| , W ashington, Det. December 10, eae 
RncrsTEr AND Bvcaerae - 
| Glasgow; Montana. | 
Sirs: I herewith transmit a copy of a.“ Notice of Restoration of - 
Public Lands to Entry and Settlement,” approved by the Secretary 
_ December 10, 1909, whereby there is opened to settlement on March 
1, 1910, and thereafter, and to both settlement and entry on March 
: 31, 1910, the lands described below, but no rights can be acquired > 
nee any settlement under the howestond laws, made on any of these _ 
lands, between the date of this order and March 1, 1910, and no rights . 
so claimed will be perounized by you; but all persons claiming under | 


Montana. 
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bona fide settlements made prior to tis date of this order or on and 
after March 1, 1910, and: prior to March 31, 1910, will have a pre- 
ferred right m make entry if qualified to ie so, at any time within 
three months after March 81,1910. [See supplemental instructions, 
below. ii | | | 

Ts. 34 and 35 N,, R. 48 B., in State of Montana, | | 

Ts. 34 to 37 N., Rs. 52 to 59 E., both inclusive, in State of Montana. 

That part of Ts. 34, 35 and 36 N. R. 59 E., lying within State of Montana. . 
That part of T. 33 N., R. 55 E., north and east of the Fort . Peck Indian 


reservation in State of Montana. 
That part of Ts. 26 to 38 N., Rs. 54 to 59 B, pou nenaaiys Tinie ‘north of 
the Missouri River and east of the Fort nee Indian reservation, in State of 


In bade to avoid. confusion it is dipactad int the applications of. 
all qualified: persons present at. your office at nine o’clock a. m. on 
March 31, 1910, seeking to make entry of these lands, be received and 

treated as presented at nine o’clock a. m., and if there be more than 
one application for the same tract, they will be considered as simul- 
| taneously presented and the right of entry for the tracts embraced 
in conflicting applications shall be accorded to. the highest bidder for 
such privilege, only the conflicting applicants being allowed to bid 
therefor. After the disposition of applications presented by persons | 
_ present at nine o ‘clock a.m., which should be proceeded with at once, 
all other applications, shelter received by mail or presented in per- 
son, will be disposed of in the usual way, the time of actual presenta- 
tion being duly noted upon the applications. 

| Applicants or entrymen will acquire no rights as ag sinet any bona 
_ fide qualified settler who has made such settlement 3 in nesardanice with 
these instructions, and who applies to pee oy within ninety days 
after March 31,1910. © =~ - : . 


Very respectfully. 7 a ae Dennerr, Commissioner. 
Approved: ; | oF 
R. A. Baturnerr, Secretary. | . ?gf | . 
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INSTRUCTIONS. 


Department OF THE INTERIOR, 
| Genera Lanp Orricr, * 
Washington, D. C., January 7, 1910: 
Recister AND RuceEIvEr, 4 = ¢ 
ee Glasgow, Montana. 
Gentiemnn: On December 10, 1909 (88 L. D. | 359), ‘the initials 
of the Interior approved instructions, addressed. to you, relative to the 
opening to entry of certain reserved land therein described. Under 
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said instructions, the inade become subject to settlement on March Te 
1910, and thereafter, and to both settlement and entry on March 31, 
1910. 


_ Where entries within the lands to be opened Feige been eaneled as 


the result of contest proceedings brought against the.same, and the 
successful contestants awarded a preferred right of entry according. 
to-law, you will not allow such contestants to exercise such preference 
right prior to March 31, 1910, the date on which the lands to be opened 
become subject to entry. You will notify each of such contestants, by _ 
registered letter, prior to that date, such right can be exercised within 
the thirty days commencing March 31, 1910, and ending on April 29, 
1910. .No rights will be gained by settlement, on lands subject to such 
prefer ence rights of entry, prior to a ae 30, 1910. | 
Very respectfully, | a 
& Frep Dennett, Commissioner. 
Approved: - : 
Rk. A. Batirnerr, Secretary. 


ENLARGED HOMESTEAD—ACT OF FEBRUARY 19, 1909. 
INSTRUCTIONS.: 


DEPARTMENT OF THE eae 
GeneraL Lanp Orricz, 
Washington, D. C., December 14, 1909. 


The Pee and Recewers, United States Land O fices, Colorado, 
. Montana, Nevada, Oregon, Utah, W eet: Wyoming, Arizona, 
and New Mexico. - | 


GentLtemEN: The following instructions are issued for your eds 
ance in the administration. of the act of Congress, approved February 
19, 1909, “to provide for an enlarged homestead” (35 Stat., 639) | 
| copy of which aN be found at the end of these instructions: | 


HOMESTEAD TR FOR 320 ACRES—KIND oF LAND SUBJECT. TO ue 
ENTRY. 


1. The first section of the act provides for the making of homestead 
entry for an area of 320 acres, or less, of nonmineral, nontimbered, 
7 nonirrigable public land in the States of Colorado, Montana, Nevada, 
Oregon, Utah, Washington, Wyoming, and in the Territories of Ari- | 
zona and New Mexico.. | 
The term “nonirrigable land,” as used in this act, is construed to 
mean land which, as a rule, lacks sufficient rainfall to produce agri-_ 
cultural crops without the necessity of resorting to. unusual methods 
of cultivation, such as the system commonly known as “dry farm: 
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ing,” and for svhicks there is no aon source of water supply from | 
which such land may be successfully irrigated at a reasonable cost. 

Therefore, lands containmg merchantable. timber, mineral lands; 
and lands within a. pecan en project,-or lands which may be irri-- 
gated at a reasonable cost from any known source of water supply, 
/ may not be entered under this act. Minor portions of a legal subdi- 

vision susceptible of irrigation from natural sources, as, for instance, 
_ a-spring, will not exclude such subdivision from. entry under this act, | 
- provided, however, that no one entry shall embrace in the aggregate 
more than 40 acres of such irrigable lands. — 


“DESIGNATION OR CLASSIFICATION OF LANDS—APPLICATIONS TO ENTER. 


9. From time to time lists designating the lands which are subject — 
to entry under this act will be sent you, and immediately upon receipt 
of such lists you will note upon the tract books opposite the tracts so 
designated, “ Designated, act February 19, 1909.” Until such lists _ 
have been received in your office; no applications to enter should be 

received and no entries allowed under this act, but after the receipt 
_ of such lists it will be competent for you to dispose of applications for. 

lands embraced therein under the provisions of this act, in like man- 
ner as other applications for public lands, without first, submitting — 
them to the General Land Office for spnaiderstion: | | 

The fact that lands have been designated as subject to entry 1s not 
conclusive as to the character of such lands. . Each entryman must — 
_ furnish the aifidavit required by section 2 of the act, and should it 
afterwards develop that the land is not of the character contemplated 
by the above act, the entry must be canceled or the area needs as 


"the circumstances may warrant, 


COMPACTNESS— FEES. 


8 Tans entered under this act must be in a 1 reasonably compact | 
form, and in no event exceed 14 miles in length. | , 
| The act. provides that the fees shall be the same as those. now 
required to be paid under the homestead laws; therefore, while the 
fees may not in any one case exceed the maximum fee of $10, required 
under the general homestead law, the commissions will be determined 
by the ar ea of land embraced in the entry. | 


- FORM OF ‘APPLICATION. 


4 Applications to enter must be submitted upon affidavit, Form 
No. 4-003, copy of which is annexed hereto. 

The afidavit of applicant as to the character of the faa must be 
rrebored by two witnesses. It is not necessary that -such wit- 
nesses be acquainted with the applicant, and if they are not so 

’ acquainted their ama should be modified accor rdingly. 
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ADDITIONAL ENTRIES. 


5. Section 3 of the act pr ovides that any homestead entryman of a 


lands of the character described in the first section of the.act, upon 

which entry final proof has not been made, may enter such other 

lands, subject to the provisions of this act, contiguous to the former 

2 entry, which shall not, together. with thé lands embraced in the - 
original entry, exceed 320 acres, and that residence upon and culti- 

vation of the’ original entry shall be accepted as equivalent to resi- — 

dence upon and cultivation of the additional entry, — 

This section contemplates that lands may,. subsequent to Stee 7 
be classified or designated by the Secretary of the Interior as falling © 
within the provisions of this act, and in such cases an: entryman of 
such lands who had not at the time of the classification or designa- 
tion of the lands made final proof may make such additional entry, | 
‘ ‘provided he is otherwise qualified. Applicants for such additional 
entries must, of course, tender the proper fees and commissions and _ 
must make application and affidavit on the Form No. 4-004, attached - 
hereto. Entrymen who made final proof on the original entries prior 
to the date of the act or prior to the classification or designation of — 
the lands as coming within the provisions of thie act are not entitled 
to male additional entries under this act. 


FINAL PROOTS oN ORIGINAL AND ADDITION AL ENTRIES—-COMMUTATION 
a | - NOT ALLOWED. 3 | 

6: Final pr oofs must be made as In ies emestenal CASES, and | 
jn addition to the showing required of ordinary homestead’ entrymen 
it must be shown that at least - one- eighth of the area embraced In 
each entry has. been continuously cultivated to agricultural crops - 
other than native grasses, beginning with the second year of the entry, 
and that at least one-fourth of the area embraced in the entry has 
been continuously cultivated to agricultural crops other than native — 
grasses, beginning with the third year ot the entry and continuing to 
- date of final proof. : 

Final proof submitted on an i edaidenn entry must show that the | 
area of such entry required by the act to be cultivated has been cul- 
tivated in accordance with such requirement; or that such part of the 
original entry as will, with the area cultivated in the additional entry, 

ageregate the requir ed proportion of the combined entries, has been 
cultivated in the manner required by the act. | = 

Proof must be made on the original entry within the nit 
period of seven years from the date of the entry; and if it can not be 
shown at that time that the cultivation has ‘been such as to satisfy 
the requirements of the act as to both entries it. will be necessary. to 
| submit supplemental proof on the additional entry at the proper time. 
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But. proof should be eae at the same time to. cover both entries in 
all cases where the residence and cultivation are such as se meet the 
requirements of the act. st : | 

Commutation of either original or additional entry, made under 
this act, is expr essly forbidden. 


RIGHT OF ENTRY. 


7. Homestead entries under the provisions of section 2289 of the «= 
Revised Statutes, for 160 acres or less, may be made by qualified per- - 
sons: within the States and Territories named upon lands subject to 
such entry, whether such lands have been designated under the pro- 
visions of this act or not. But those who make entry under the pro- 
visions of this act can not afterwards make homestead entry. under - 
the provisions of the general homestead law, nor can an entryman 
who enters under the general homestead law jandé designated as fall-_ 
ing within the provisions of this act afterwards enter any lands under 
this act. : : 

A person who has, since Aiioust: 30, 1890, entered and acquired 
title to 320 acres of land under the doricultural: land laws (which is | 
construed to mean the timber and stone, desert land, and homestead 
laws), is not’ entitled to make entry under this-act; cio is a person 
who has acquired title to 160 acres under the Sonal homestead law 
entitled to make another homestead entry cade this act, unless he - 
comes within the provisions of section 8 of the act providing for addi- — 
tional entries of contiguous lands, or unless entitled to the benefit of 
section 2 of the act of J une 5, 1900 Stat., 267), or r section 2 = the 
act of May 22, 1902 (32 Stat., 208). | 
_ Ji, however, a person is a qualiged: aeeainn: under the homestead 
laws of the United States, he may be allowed to enter 320 acrés under 
- this act, or such a less amount as when added to the lands previously 
entered, or held by him under the agricultural land laws shall not 
exceed 1 in the age regate 480 acres. | 


CONSTRUCTIVE RESIDENCE PERMITTED ON CERTAIN LANDS IN aren 


8. The sixth section of the act under consideration provides. that 
not exceeding 2 000,000 acr es of land in the State of Utah, which do- 
not have upon en suffieient water suitable for domestic ‘purposes 


as will render continuous residence upon such lands possible, may be 


designated by the Secretary of the Interior as subject to entry under 
the provisions of this act; with the exception, however, that entrymen 
~- of such lands will not be required to prove continuous: residence 
thereon. The act provides in such cases that all entrymen must reside 
within such distance of the land entered as will enable them success- 


fully to farm the s same as s Tequired by the act; and no attempt willbe 


Ps 
1 ‘ 
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made at this time to determine how far from the land an entryman 
will be allowed to reside, as it is believed that.a proper determination ~ 
of that question will depend upon the circumstances of each case. | 

Applications to enter under this section of the act will not: be 
received until lists designating or classifying the lands subject to en- 
try thereunder have been filed and noted in the local land offices. 

Such lists will be from time to time furnished. the registers and re- 
_ceivers, who will immediately upon their receipt note upon the tract. 
“books opposite the tract so listed the words “ Designated, section 6. 

act February 19, 1909.” Stamps for making the notations required 
_ by these instructions will be hereafter furnished the local officers. 
__ Applications under this section must be submitted upon For m 4-003, 
COBY of which is annexed hereto. a : 


_ FINAL PROOFS ON ENTRIES ALLOWED UNDER SECTION "6 —RESIDENCE—Com- i: 
| 7 MUTATION NOT ALLOWED. | 


9. The final proof under this section must be made as in ordinary 
homestead entries, except that proof of residence on the land will not 
be required, in lien of which the entryman will be required to show 
that from the date of original entry until the time of making final 
proof he resided within such distance from said land as enabled him 
to successfully farm the same. Such proof must also show that not 
less than one-eighth of the entire area of the land entered was culti- 
vated during the second year; not less than one-fourth during the 
third year ; and not, less than. one-half during the fourth and fifth 
a after entry. . os 3 eo 


OFFICERS. BEFORE Ww HOM APPLICATION AND PROOFS MAY BE NLADE. 


10. The act provides that any person elias to enter land andee 
_ the provisions thereof, shall make and subscribe before the proper 


officer an affidavit, etc. The term “ proper officer,” as used herein, is 


held to mean any officer nuenomzcd to tale affidavits or proof | in 
homestead cases : | 
Very respectfully, a Frep DENNETT, | 
; a Commissioner. | 
Approved, December 14, 1909. , 
| : | R. A. Bp aeeene 
Secretary. 


[Pousric—No. 245.] 
AN ACT To provide for an enlarged homestead. — 


Be tt enacted by the Senate and H ouse of Representatives of the United States 
of America in Congress assembled, That any person who is a qualified entryman 
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under the homestead laws of the United: States may enter, by legal subdivisions, 
urider the provisions of this act, in the States: of Colorado, Montana, Nevada, 
Oregon, Utah, Washington, and Wyoming, and the Territories of ‘Arizona and - 
New Mexico, three. hundred and twenty acres, or less, of nonmineral, nonirri- 
gable, ynreserved and unappropriated surveyed public lands which do not con- 
tain. merchantable timber, located in a reasonably compact body, and not over | 
one and one-half iniles.in extreme length: Provided, That no lands shall be sub- 
ject to entry under the. provisions of this act until such lands shall have been . 
designated by the Secretary of the Interior as not being, in. his gpinion, sus- 
ceptible of successful irrigation at a. ee cost from any known source of ; 
water supply. | ; 

Src. 2, That any person applying to enter land under the provisions of this 
act shall make and subscribe before the pr oper officer an affidavit as required. 
by section twenty-two hundred and ninety of the Revised Statutes, and in addi- 
tion, thereto shall make affidavit that the land sought to be entered is of the 
character described in section one of this act, and shall pay the fees now - 
required to. be paid under the homestead laws. 

Src. 3. That: any homestead entryman- of lands’ of the cnavaeien: herein de- 
scribed, upon which final proof has not been made, shall have the right to enter 
- public lands, subject to the provisions of this act, contiguous to his former entry 
which shall not, together with the or iginal entry, exceed three hundred and — 
twenty acres, and residence upon and: cultivation. of the original eutry shall be 
. deemed as residence upon and cultivation of the additional entry.’ 

Sxc. 4. That at the time of making final proofs as provided in section tweuty-. 
two hundred and ninety- -one of the. Revised Statutes the entr yman under this 
act shall, in addition to the proofs | and affidavits required wider the said sec- 
tion, prove by two credible witnesses that at least one-eighth of the area em- 
braced in his entry was continuously cultivated to agricultural crops other than 
native gr LSSes beginning with the ‘second year of the entry, and that at least 
one- -fourth of the area embraéed in the entry was so continuously cultivated 
beginning with the third year of the entry. 

Src. 5. That nothing herein contained shall be held to affect the right of a 
qualified entryman to make homestead entry in the States named in section one 
of this act under the provisions of. section tweuty-two hundred and eighty-nine | 

of the Revised . Statutes, but no person who has made entry under this act — 
shall be entitled to make homestead entry under the pr ovisions of said section, . 
and no entry made under this act shall be commuted. 3 
Src. 6, That whenever the Secretary of the Interior shall find that any eee = 
of land, in the State of Utah, subject to entry under this act, do not have upon 
them such a sufficient supply of water suitable for domestic purposes as would 
make continuous. residence upon the. lands possible, he may, in his discretion, 
designate such tracts of land, not to exceed in the aggregate two million acres, 
and thereafter they. shall be subject to entry under this act without the necessity. : 
. of residence : Provided, That in such event the entryman ou. any such entry shall - 
in good faith cultivate not less than one- eighth of the entire area of the entry 
_ during. the second year, one-four th during the third year, and one-half during . 
the fourth and: ‘fifth years after the date of such entry, and that after entry 
and until final proof the entryman shall’ reside within such distance of said 
~..land as. will enable him succesfully to farm the sameé as required by this 
section. | 
Approved, February 19, 1909, - (85 Stat,,. 639.) - 
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4-008. 
[Form approved by the Secretary of the Interior March 25, 1909. j 
| DEPARTMENT OF THE ec 
. HOMESTEAD ENTRY. 


[Act February 19, 1909.] 


APPLICATION AND AFFIDAVIT. 


| Cea aes oe eee i. (Eve full Christian name) tals (male or female), a resi- 


“deUU Of cone: Soe SS ete (town, county, and State), do hereby apply to 
enter, under the act of February 19, 1909 (35 Stat., 639), the. _..--— section | 
anes , township _-----, range ------, ------ meridian, containing ~_---_— 
acres, within the ______ land district; and I do solemnly swear that I am not 
the proprietor of more than 160 acres of land in any State‘or Territory; that 
Weise Sia 2 eg, (applicant must state whether native born, naturalized, or has 


filed declaration of intention to become a citizen. If not native born, certified . 
copy of naturalization or declaration of intention, as case may be, must be filed . 
with this application), ~-_--_ , citizen of the United States, and am ~~___-_~ 
(state whether the head of a family, married or unmarried, or over twenty- 


one years of age, and if not over twenty-one ‘applicant must set forth the facts 


which constitute him the head: of a family); that my post-office address is 
eae ; that this application is honestly and in good faith made for the purpose 
of geenal settlement and cultivation, and not for the benefit of any other per- 
| son, persons, or corporation; that I will faithfully and honestly endeavor to 

comply with all the requirements of law as to settlement, residence, and culti- 
-yation hecessary. to acqnire title to the Jand applied for; that I am not acting 
.as ageut of any person, corporation, or syndicate in making this entr y, nor in 
collusion with any person, corporation, or syndicate to give them the benefit 
' of the land entered, or any part thereof, or the timber thereon; that I do not 


apply to enter the same for the purpose of speculation, but in good faith . - 


to obtain a home for myself, and that I have not directly or indirectly made, 
and will not make, any agreement or contract, in any way or manner, with any 
person or persons, corporation, or syndicate whatsoever, by which the title 
which I may acquire from the Government of the United States will inure in 
‘whole or in part to the benefit of any person except myself. I have not hereto- 

~ fore made any entry under the homestead, timber and stone, desert land, or 

' preemption. laws except: -___ (here describe former entr y or entries by set- - 
tion, township, range, land district, and umber of entry; how perfected, or 
if not perfected state that fact) ; that I am well acquainted with the character 
. of the land herein applied for and with each and every legal subdivision thereof, 
having personally examined same; that there is not to my knowledge within | 
the limits thereof any vein or lode of quartz or other rock in place bearing — 
gold, silver, cinnabar, lead, tin, or copper, nor any deposit of coal, placer, 
— cement, | gravel, salt spring, or deposit of salt, nor other valuable mineral - 
deposit; that no portion of said: land is claimed: for mining purposes under the 

local customs or rules of miners, or otherwise; that no portion of said. land is - 


worked for mineral during any part of the year by any person or persons; that — 


Said land is essentially nonmineral land, and that my application. therefor is — 
not made for the purpose of.fraudulently obtaining title to mineral land; that. 
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the land is ‘not occupied and improved by any Indian; that the lands applied . 
-for do not. contain merchantable timber, and no timber except _..-_. (here 
fully describe amount. and kind of timber, if any), and that it is not susceptible 
of successful irrigation at a reasonable cost from any known source of water 
supply, except the following areas:’~..---_.--~- (give the subdivisions and 
areas of the lands, if ahy, susceptible of irrigation). | . . 


(Sign here, with full Christian name.) 


Norn.—Bvery person swearing falsely to the above affidavit will be punished 
' as provided by law for such. offense. (See sec, 5392, R. 8., over.) 


I hereby certify that the foregoing affidavit was read to or by affiant in my 
presence before affiant affixed signature thereto; that affiant is to me personally 
known, or has been satisfactorily identified before me | 0 eee ee (give full 
name and post-office address); that I verily believe affiant to be a qualified . 
applicant and the identical person hereinbefore described ; and that said affidavit — 
was duly subscribed _ and sworn to before me, at my office, in ~____.. (townD), 
(county and State), within the bette land district, this __-. day 


en eee eee 


SSS SS Cres soe eee 


. : (Oficial designation of “officer. ) 
We, - , of ———, and , of , do solemnly swear that 

we are well acquainted with the above-named. an and the lands described, 

and per “sonally know that the statements made by him relative to the character 

















"a of the said lands are true. 








I hereby certify that. the foregoing. affidavit was read to or by affiants in my 
presence before affiants affixed signatures thereto ; that affiants are to me per- 
sonally known (or have been satisfactorily identified before me by 
); and that said affidavit: was duly subscribed to Denese me at —--—, 
this —— ey of - , 19—_. 











= —— ir 


i 


_ (Oficial designation of officer. ) 





T hereby certify that the foregoing application is for surveyed land of the class. 
which the applicant is legally entitled to’enter under the act of February 19, 
1909, and that there is no prior valid adverse right to the same; and has this 
day been allowed. 


| register. 
REVISED STATUTES OF THR UNITED STATES—TITLE LXX.—-CRIMES.— CHAP. 4. 


Src. 5392. Every person who, having taken an oath before a competent tri- 
bunal, officer, or person, in any case in which a law of the United States author: 
izes an oath to be administered, that he will testify, declare, depose, or certify 
truly, or that. any written testimony, declaration, deposition, or certificate by. 
him subseribed is true, willfully and contrary to such oath states or subscribes 
any material matter which he does not believe to be true, is guilty of perjury, 
and shall be a by fine of not more than two thousand. eee and by 
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imprisonment, at hard labor, not-more than five years; aud shall, moreover, 


thereafter be incapable of giving testimony in any court of the United States . 
until such time as the judgment against him is reversed. (See sec, 1750.) . 

' Nots.—In addition to the above penalty, every person who knowingly or will- 
fully in anywise procures the making or presentation of any. false or fraudulent - 
affidavit pertaining to any matter within the jurisdiction of the Secretary of-the | 
Interior may be punished by fine or imprisonment. | - 


| 4-004, . 
[Form approved by the Secretary of the Interior, March on, 1909. } 
DEPARTMENT oF THE INTERIOR, 
APPLICATION AND AFFIDAVIT. 
ADDITIONAL HOMESTEAD. 


_ [Aet of February 19, 1909.] 


Application WO 2h ste? ; | Land office at____-_~ 


a ly Beech Sosa, Ol ses a este , do hereby apply to enter under 
section 3 of the act of February 19, 4909 (35 Stat., 639), the....__.._-.-___. of 
section ~---_-_~___ : TOWNSHIP: seen ; PANS oa Terid+ 
ian, containing ~-_______ —-- acres, as ‘qdattioual to my homestead entry No. ___- 

UIC tiek seh et as SE cacy ree land office for the _-._-_-__------__--_ . 
section _.---.2---_ . tOWNSDID! eo: tame sin Pe 21. ec Se 
meridian. 


I do solemnly swear that Iam not the owner of more than one hundred and 
sixty acres in any State or Territory, exclusive of the land included in my 
original entry above. described, and that this application is made for my exclu- 
sive benefit as an addition to my original homestead entry, and not directly or 
indirectly for the use or benefit of any other person or persons whomsoever; 
that this application is honestly and in good faith made for the purpose of actual 
settlement and cultivation; that I will faithfully and honestly endeavor to 
comply with all the requirements of law; and that I have-not heretofore made 
au entry under the homestead, timber and stone, desert land, or preemption laws 


. other than that above described, BxCeUtaieto.2.5.f002 2 ie (here describe former 


' entries, if any); that I am well acquainted with the character of the land 


£ 


herein applied for and each and every legal subdivision thereof, having. passed 
over the same; that my personal knowledge of the land is such as to enable me 


to testify understandingly with regard thereto; that there is not to my knowl- "3 


edge within the limits thereof any vein or lode of quartz or other rock in. place 
bearing gold, silver, cinnabar, lead, tin, or copper, or ally deposit of coal, cement, 
gravel, or other valuable mineral deposit; that the land contains no salt springs 


or deposits of salt in any form sufficient to render it valuable therefor; that no ~ 


portion of said land is claimed for mining purposes under. the local customs or 
rules of miners or-otherwise; that no portion of the land is worked for minerals 
during any part of the year by any person or persons, and that my application 
is not made for the purpose of fraudulently obtaining title to mineral lands; 
that the land is not occupied and improved by any Indian, and is unoccupied 
and unappropriated by any. person claiming the same under the: public land 


laws other than myself; that the land embiaced in the original entry and the 


land now applied for do not. contain merchantable timber, and no timber except 
_ 8098—vor 38—09-——24 : - 
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ee etna ---...-. (here fully. describe amount and kind of tiraber, if any), 
and that it is not susceptible of successful irrigation at a reasonable ‘cost, from 


any known source of water supply, except the following areas: —-_-.____.____- —— 


-. (Give the subdivisions and areas of the lands, if any, susceptible of irrigation.) 


— 
ae re ee ee ey ee ee, ee ee 


(Sign here, with full Christian name. ) 


. Nore. _—Every person swearing falsely to the above affidavit will be punished 


as pr ovided by law for such offense. (See sec. 5392, R. S., below.) 
I hereby certify that the foregoing affidavit was read to or by affiant in my 


presence before affiant affixed signature thereto; that affiant is to me per nonally : 


known (or has been: satisfactorily identified before me by 2 ~~~ 
[give full name and post-office address]) ; that I verily believe affiant to be a 
qualified applicant and the identical person hereinbefore described; and that 
said affidavit was duly subscribed and sworn to before me, at my office, in 


Ne inten the CROW Jy scien Se ana arane EER (county and State), wah the 


es te ee ee re 


ane district, this ee cere OF. oat ons 19-- 


(Official desig nation of officer.) 

















We, , of , and , oF : do solemnly swear that 
we are well acquainted with the above-named affiant and the lands described, 
and personally know that the statements made by him relative to the character 
of the said lands are true. . 


I hereby certify that the foregoing affidavit was read to or by affiants in my 
presence before affiants affixed signatures thereto; that affiants are to me per- 
sonally known (or have been satisfactorily identified before me by 














‘this oe ay of , 19-—. 


ee ee ee 








(Official designation of officer.) 


Tr hereby cmceiee phat the Bene application is for. surveyed land of the © 
oi class which the applicant is legally entitled to enter under the act of February 


ig oP 1909, and that there is no prior valid adverse right to. the. same; and has 
- this oe been allowed. - | 


Register. 


REVISED STATUTES OF THE UNITED STATES—TITLE LXX, CRIMES, CHAP 4. 


Sc. 5392. Every person who, having taken an oath before a competent 
tribunal, officer, or person, in any case in which a law of the United States 
authorizes an oath to be administered, that he will testify, declare, depose, or 


certify truly, or that any written testimony, declaration, deposition, or certifi-- 
‘cate by him subscribed is true, willfully, and contrary to such oath states or. 


subscribes any material matter which he does not believe to be true, is guilty 
of perjury, and shall-be punished by fine of not more than two thousand dollars, 


—); and that said affidavit was duly subscribed to before me at ; 


ae ad 


nm 


DECISIONS RELATING TO THE PUBLIC Lawps. . 371 


and by imprisonment, at hard labor, not more than five years ;. and shall, more 
over, thereafter be incapable of giving testimony in any court of the United 
States until such time as the an eee him is reversed. (See sec. 
1750. ) | 

. Nore.—In addition to the above penalty, every person who knowingly or will- 
fully in anywise procur' es the making or presentation of any false or fraudulent 
affidavit pertaining to any matter within the Jurisdiction of the ‘Secretary of 
the Interior may ne punished by fine or payelson ment: | 


—— 


VALENTINE SCRIP_ADJUSTMENT OF LOCATION TO SURVEY—LOCA- 
: On UPON DOUBLE-MINIMUM AOS 


-Guorcr FY Tuonwton. 


a i adjusting a Valentine-serip location of unsurveyed lands to the “ general 
. system of United States land surveys,’ as required by the act of April 5, 
1872, the location. must be conformed to the aciuap lines of: legal subdivisions 
as established by. survey. 

Double-minimum.: lands are subject to Jocation with Valentine scrip only upon 
| payment of the difference between the single and double-minimum price. 


First Assistant Secretary Pierce to the C ommisstoner of the General 
(F. W. C.) Land Office, January 7, 1910. (ELF. B.) 


By decision of June 17, 1909, appellants James A. Johnson and 
the Johnson Cattle Company were advised that if the scrip location 
made by. George F. Thornton, upon unsurveyed double minimum. 
lands in the Phoenix, Arizona, land office; with Valentine scrip, be 
adjusted to the public land surveys, and a payment of ‘$1.25 per acre 
-is made, a certificate may be issued as the basis of a patent in the name 
of the “heirs of George F. Thornton.” They were also advised that 
- upon failure to make such’ actjuataiont and payment the location will 
be canceled. | 

Appellants contend that it is error to require ies to adjust the 
location to any particular technical subdivision, and to require any 
additional payment for the land except the usual poids fee. 
_ These-are the only issues presented by the appeal. | 
"The land in question was located June 4, 1888, by George F. Thorn: 
ton, of Williams, Arizona, with Valentine scrip, E, No. 266, for 40 
acres, which had been duly assigned to Thornton by Valentine. No 
assignment or transfer from Thornton appears with the record. The 
location was made of unsurveyed lands lying within the limits of a 
railroad grant and was described by metes and bounds. The location 
is shown by the seen pet of ape YEy to be embraced within the 
W. 4 SE. 4 NE. i and E. 4 SW. 4 of said NE. 4, Sec. 28, T. 2 N., 
R. 2 W., ond was adjusted ecordinely -by the transferee of the in 
tion, thus embracing i in the location parts of two smallest legal sub- 
divisions, | : | | 
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This scrip was eae. under sathOLIE of the act of Apel 5, 1872 
(17 Stat., 649), which provided that the scrip shall be issued in legal 
eed icons authorizing the claimant to select an equal quantity of 
unoccupied and unappropriated public land “in tracts not less than 
the ‘subdivisions provided for in the United States land laws, and, . 
if unsurveyed when taken, to conform, when sur urveyed, to the general 
system of United States ind surveys.” 

It is contended by appellant that the adjustment is for ihe eee 
originally located and is in square compact form which is conforma- 
ble to the “general system of United States land surveys.” But a - 
_mere adjustment of the location in rectangular form of an area: not 
less than 40 acres is not a compliance with the act and does not fulfill 
its purpose and intent. The object in requiring every location. to con- 
form to the actual lines of legal subdivisions is to preserve the integ- 
rity of.the legal subdivisions established by the general system of the 
public land surveys, thus avoiding the.creation of noncontiguous frac- 
tions or remnants of legal subdivisions. 

The other contention as appellants, that the act sieve er the 
issuance of Valentine scrip does not limit the location of such scrip 
to single minimum lands, is also untenable. | 

Every statute providing for the disposal of public lands must be 
considered ‘with reference to the general system of laws regulating — 
the disposal of the public domain. At the time of the passage of the 
act of April 5, 1872, the pe at which the public lands were offered. 

. for sale was $1, 25 per acre, “ provided that the price to be paid for 
alternate reserved lands, along the line of railroads es the limits 
granted by any act of Congress, shall be $2.50 per acre.’ | 

That provision was carried into the Revised Statutes as Aetion 
9357, and is part of the general system regulating the disposal of the 
public lands. Such being the general policy with respect to the pub- 
lie lands, every statute making a grant of them or providing for their 
disposal must be considered as having reference to lands valued at 
$1.25 per acre, unless it is obvious, either from the express terms 
of the statute or by necessary implication, that. it was the purpose of 
Congress to extend its epenaen to all public lands, aera 
price. 

In United States v. Hisaley (160 Oe oe" 136), dhs court, eonchading | 
the act of March 3, 1877, providing for anune of desert ends: which | 
fixed the price at $1. 25 per acre, held that as said act contained no . 
words of repeal, it must be construed with reference to the general 
policy governing the price of public lands as contained.in section — 
2857, Revised Statutes, and hence alternate sections of lands within 
eiipcad limits which had been raised in price to $2.50 per acre could 
not be disposed of under the desert-land law at less than $2.50 per 
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acre. The principle announced i in that heceon must control in the 
construction of the act of April 5, (1872. eee also United States v, 
Ingram (172 U..S., 827). | 

Reference 4 1s mile by appellants to the act of hoe 11, 1860. (12 
Stat., 836), providing for the issuance of scrip to the executors of 
Robert Porterfield and its location on public. lands “ where the mini- 
mum price for the same shall not exceed $1.25 per acre, to be selected 
and located in conformity with legal subdivisions © of ae eee land 
surveys. 

The mere fact that the act restricts the location of such scrip. to ° 
single minimum lands by express terms, does. not imply that the 


* purpose of the act of April 5, 1872, was to authorize the location of 


Valentine scrip on any public ips: irrespective of price, because 
of the omission of such express terms in the latter act. The act of 
April 11, 1860, expressed i in positive’ terms what was. necessarily i im-. 
plied in the act of April 5, 1872, under the principle announced in 
‘the case of United States v. Holes. above cited. 

Your decision is affirmed. 


- CLASSIFICATION AND VALUATION OF COAL LANDS. » 
REGULATIONS. 


Department or THE INTERIOR, 
a | GEOLOGICAL SURVEY, 
42 x ; W. ashington, D. C., January 7, 1910. 
THe Honoraste, 
Tue SECRETARY OF THE ‘nrerron, 

Sir: J recommend the following addition to seen 7 oF the 
regulations regarding the classification and valuation of coal lands, 
“approved by you ail 10, 1909 (87 L..D., 658) > | 

“Where a bed is over 15 feet thick, the normal value shall be placed only on 
15 feet; the next 15 feet or part thereof shall be valued at G0 per ‘cent of the 
normal; the next 15 feet or part thereof at 40 per cent of the normal; and the 
’ pest of the bed at 30 per cent of the normal. . 
The reason for this modification 1 is that for mining purposes a Bed : 
Jess than 15 feet thick is worth more per foot than a bed of greater 
thickness. The addition proposed above results from considering a 
thick bed as a multiple bed. ' 7 
_., + Very respectfully, — - Gro: Oris Sacrm, Director. 

_ Approved, January 8, 1910: | | | mS 

AL Bicccme Secretary. ; 
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RECLAMATION WATER-RIGHT CHARGES—TRUCKEE-CARSON 
PROJECT—FIRST INSTALMENT. 


Epwin eg -Oscoon. 


Where an entry within the Tr uckee-Carson reclamation project was made too 
late in the year 1907 to obtain any benefit by the use of water for the crop 
season of that year, the first instalment for water-right charges did not 
under the instructious of May 6, 1907, considered in connection with the 
instructions of August 5, 1904, become dne until] December 1, 1908... | 


First Assistant Secretary Pierce to the Commissioner of the General 
(FR. W.C.) — Land Office, January 10,1910. ~ (J.H.T.) 


September 15, 1909 (not reported), the Department affirmed your . 
office decision of June 5, 1909, holding for cancellation the homestead - 
entry of Edwin P. Osgood, made November 21, 1907, for farm unit © 
I’, or the. SE. 1 SW. did lot 7, Sec. 6, T. 18 N, R. 29 K., M.D. M., 
77.18 acres, at the Carson City, Newada: land atic Said ‘action was 
taken for the reason that the entryman was considered to be i in de- 
fault as to two instalments for. y water right charges under the act of 
June 17, 1902 (32 Stat., 388). A motion for review has been filed. 
Claimant urges that the first instalment did not become due until 
December 1, 1908, and that, he was so advised by officers of the- Recla- 7 
mation ’ Service: | 

You held that under departmental order of May 6, 1907, iis first 
payment became due December 1, 190%, and the second payment De- 
-cember 1, 1908. | 

In the. ject cen dated August 5, 1904 (33 L.. D., 158), concern- 
‘Ing the entries under the irrigation act in the said project (Truckee- 
Carson) , it was stated: | : | 


You will also cause notice to be given that the charges which shall be made 
‘per acre upon entries of said Jands are estimated to be $26.00 per acre, payable 
‘in ten annual instalments, and that payment of said instalments shall com-: 
mence ou the first day of December of the year in which tke warer has. been 
delivered to the Jand during the month of April of that year. 


On May 6, 1907, certain farm- unit plats were approved, embracing 
the land Here involved, and fixing the building charge at $22.00 per 
acre, and further Hageciet ions were issued relative to the payments . 

for operation and maintenance, = also for the cost of construction. 


Therein It was stated : 


The operation and. maintenance charges for the ir tesition season of 1907, and 
until further notice, will be 40 cents per acre of irr igable land. The first instal- 
ment of said charges for all irrigable areas shown on these. plats, whether or 
not water-right application is made therefor, or water is used thereon, shall be 
due and payable on or before December 1, 1907, at the Jocal land office at Car-_ 
son City, Nevada, the total payment for 1907 being not less than $2.60 per acre. 
“The building charge for subsequent years shall be due and payable at the same — 
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fiieko on or before December 1, cae the oper ation and. maintenance char ge shall. 
, become due as announced by the Secretary of: the Interior each year. : 


November 1, 1907, further instructions were. issued relative to the’ 
payment .of the instalments and fixing the construction charge at 
$30.00 per acre for entries made after January 1, 1908, and requiring 
the first payment to be made at the time of entry. 3 

It is clear that the instructions of November 1, 1907, have no appli- 
cation in this case as the entry was made prior to January 1, 1908. If 
_ the instructions of May 6, 1907, supra, were construed as requiring 
payment on December 1, 1907, by all persons making entry before 
that date irrespective of he date when the entry was made, it would 
be manifestly unfair because it would require the payment of the 
operation and maintenance charge for that irrigation season even: 
though the party had made entry at a time too late to obtain any 
benefit by the use of water for that season. Osgood: made entry 
November 21, 1907, which is clearly after the expiration of the irriga- 
tion and crop season for that year. A more reasonable interpretation. 

of the said instructions would be given by considering same in con- _ 
nection with said instructions of August 5, 1904, which clearly con- . 
templated payment of the first instalment after one irrigation season. 

It is therefore held that the first payment by Osgood became due 
December 1, 1908, and the action against his entry was prematurely 
taken. Depaconcital decision of September 15, 1909, is rely re- 
called ane! vacated and your decision of June 5, 1909, 1s reversed. 





SOLDIERS’ ADDITIONAL—ASSIGNEE_POWER OF ATTORNEY— 
NOTICE OF CLAIM. . 


‘Jd EWETT W. Apams.- 


Where a soldier entitled to an additional right executed a double power of 
attorney, to-locate and sell the right, at a time when the’ assignability of 
.such rights was not recognized by the land department, and. subsequently 
himself exercised the right, he thereby. exhausted the same, and the land 

_ department has no power to permit further entry based upon such pet by | 
one claiming under the double power of attorney. 

- When the land department, for administrative conyenience, took action amount 

| ing to a recognition of double powers of attor ney as equitable assignments 

of soldiers’ additional rights, it did not thereby undertake, and is not bound, 
to search its past and closed records to ascertain who may be entitled: to | 
cJaim . as equitable assignees by reason of powers latent in the records ae ; 
posed of and closed, and can not be charged with notice of such claims, 


First Assistant Secretary Pierce to the Commissioner of. the Oeiaral 
(FE. W.C.) ss Land. Office, January 12,1910. (J.B. W.): 


J ewett W. Adams appealed from your decisions of March 25, 1909, 
and October 20, 1908, rejecting his application as assignee of William ; 
HH. Eaton, under section 2307 of the Revised Statutes, to enter W.$ 


- 
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SE. + nesws | NE. 4, Sec. 30, T. 19 N., BR. 65 E., M. D. M., Carson 
Cia. Nevada. | 
Eaton rendered military service in Caan F, 8th Red aeit Mig: | 
gouri 8. M. Cav., from March 1, 1862, to his honorable discharge, at — 
a date not shown by the record hate but, for purposes of this decision, 


_ assumed to be more than ninety days. January 27, ees he made 


homestead entry 9029, at Boonville, Missouri, for NE. } 1 SW. 4, Sec. 
5, T. 39 N., R. 22 W., forty acres; c canceled for abandonment. October 
: 97, 1879. The entry was Se November 21, 1885, and was 
| soatentel May 28,1888. _ 

June 26, 1875, ‘before cancellation of the original entry, Maton gave 
power of attorney to Charles D. Gilmore, i in effect a conveyance of 
_ Eaton’s additional right. October 1, 1875, entry in name of Eaton _ 
was made at Scans. California, ae SW. 4 -NW. 4 and W. 4 SW. 4, — 
Sec. 26, T. 97 N., R. 6 E., M. D. M., 120 ieee canceled September 98, 
1885, because he sual entry was samiceled: for abandonment: 
Such action was erroneous, but was in accordance with the practice 
of that time. The Sierra Lumber Company, transferee of Eaton’s - 
additional entry, moved for reinstatement, of the eng: which was 
denied March 29, 1901. | | 
June 28, 1888, after cancellation of Eaton’ s additional ‘entry, 
| Sacuville, Eaton applied at Las Cruces, New Mexico, to make addi- - 
oo entry under section 2, act of June 8, 1872 (17 Stat., 333), for 


E. 4 NW. 4 and SW. 1 NW. J 4, See. 11, T. Ot 8. R. 9 W., 120 acres, < 


filing therewith his affidavit that he had not, directly or indirectly, 
made any sale or disposal of his: right to ake additional entry, ex- 
cept an agreement with one A. R. Jackson, which he repudiated, 
and this A. R. Jackson endorsed. His entry was allowed, final cer- 
tificate issued to him on the same date, and that land was patented 
to him July 28, 1891. | | 
December 5,. 1906, Jewett, W. Adams, at, Gen City, ae ap- 
plied as cas io a William H. Eaton to enter the W. 4 SE. + and. 
SW. 4 NE. 4, Sec. 30, T. 19 N., R. 65 E., M. D. M., nee ne own 


_~ Katon’s right by virtue of fhe. power of attorney ‘s Gilmore, made, 


June 26, 1875, through assignment July 18, 1906, from N. P. ‘Chip: 
“man to Frederick McReynolds, and assignment Sopiember 17, 1906, 
by. McReynolds to Jewett W. Adams, the applicant. Chipman 
claim to own and assign the right is based on a decree of the Supreme © 
Court of the District of Columbia, not among the papers of the case, 

of daté not shown, said to have been rendered in a proceeding for dis- 
solution of the firm Chipman, Houser and Company, which: decree 
is claimed to have adjudged the ownership of the Eaton additional 

: right, as part: of the assets of said firm, to be in said N. P. Chipman. — 
On these facts, your decision of October 20, 1908, held that when. 
the land entered. June 26, 1875, at Somalis California, under 
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‘Eaton’s power to Gilmore, was deeded to the Sierra Lumber Com- 
pany, the claim of right, basis of the entry, passed by deed of the 


land to the Sierra Lumber Company, and rejected Adams’s applica- 


tion because the right had been satisfied: by the Las Cruces entry and 
because it did not. appear that Chipman had title to or right to assign — 
Eaton’s claim. of right. Adams filed motion for review and in its 
support, J anuary 9, 1909, filed in your office what purports.to be a 
copy of an assignment by the Sierra Lumber Company to N. P. 
7 Chipman, said to have been executed December 1,.1908. March 25, 
1909, you denied the motion because the right was fully satisfied by. 
patent of the full quantity of land on the Las Cruces entry. 

It is assigned as error of your decision: (1) that your office had 
actual notice of facts sufficient to put it upon inquiry that Eaton had 
sold his right prior to the Las Cruces entry; (2) that Chipman was 
entitled to have, and has not had, his day.in court; (3) in not taking 
notice from the record of titles of the State of Gali for nia where the 
deed to the Sierra Lumber Company for the land 1 in the Susanville 
entry was recorded. . 

There is no merit in such contentions. From September 28, 1885, 
when the Susanville entry was canceled, until 1901, when the Sierra | 
Lumber Company asked its reinstatement, no one claimed to be 
owner of Eaton’s right. In the meantime, the right was asserted by 
Eaton himself June 23, 1888, and was satisfied by patent of the full 
quantity of land to him, July 28, 1891. The assignability of such - 
right was not recognized by the land department nor by the public 
generally until long after satisfaction of the right by patent on the 
Las Cruces entry. It was only by device of double powers of attor- 
ney to locate the right and to convey the land located in name of the 
soldier that’ they were trafficked in. In view of the land department | 
and the public generally all rights of others than the original claim- 
ant himself were merely latent equities cognizable only by their as- 
sertion. It was not until May 18, 1896, when the court spoke in | 
Webster v. Luther (163 U. S., 331), that any right of third parties 
as assignees was by. the land department, or by the public generally, 
supposed to be possible or to exist. The papers in the Susanville 
entry, under which the Sierra Lumber Company claimed as trans- 
-_feree, were not on their face an assignment of right—merely a power 
to locate, and as a mere power was revocable. It was over twenty- 
one years after the Susanville entry that the right was recognized to 
be assignable and more than twenty-three years before such powers 
were recognized as amounting to an equitable assignment ofthe right | 


itself, first recognized by the land department, for convenience of 


- administration, February 12, 1898, in.C. W. Darling (26 L. D., 192), 


but that rule, for administrative convenience merely, did not bind | 


_ the land department retrospectively to search its past closed records, — 
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or i take notice a and ascertain ie present holders of such rights 
as equitable assignees by reason of such powers latent in records ic 
posed of and closed, lying in crypts in its closed files; nor could it 
resurrect and give a new life to a right then seven years before fully 
satisfied according to the regular rule and practice of the land a 
ment. : : 

_ If Eaton’s power to Gilmore was ever intended to be more than a 
‘mere power, 1t was so only by equitable implication from an unex- 
pressed intent of the parties made twenty-three years before any such 
effect was by the land department recognized for convenience of ad- 
: ministration anc more than twenty-one years before the decision in 
Webster v. Luther, supra. Many such powers lying in disposed of 
cases in crypts of the General Land_Office were never claimed. to be 
more than mere powers, obtained on promise to pay the consideration 
if and as soon as patent issued on the entry to be made under them, 
never paid in fact, and abandoned if patent did not issue. — 

The case here is within the principle of the decision in C. L. Hood 
(34 L. D., 610, 611-618) ; Anna R. Kean (35 L. D., 87); Andrew M. 
Turner (34-L. D., 606); Marvin Hughitt (33 L. D., 544), and is 
essentially like Frederick. W. McReynolds, assignee of William <A. 
Cornelius, of August 8, 1908 (unreported). The right having been 
once satisfied, the executive power in respect to it is exhausted. . 
There is no power of the executive to make another grant of land | 
-upon such right. ‘ | 
Your decision is affirmed. 


——e 


NORTHERN PACIFIC INDEMNITY SELECTION—HOMESTEAD 
APPLICATION, © 


Vous UV. Norraern Paciric Ry. Co. 


The Northern Pacific Railway Company is the lawful successor in interest to the 
land-grant rights of the Northern Pacific Railroad Company. . 

The company is not restricted, in making indemnity selections, to ind on the. 
same side of the line of road as the land lost to the grant and assigned as 
base for the selection. . 

Where. at the date of selection by the company the land is free from any 
adverse claim and is otherwise subject to selection, the selection and claim 
of the company thereunder can not: be defeated by any attempted initiation 
of rights between the date of selection and the approval enerece by the 
Secretary of the Interior in the regular course of business, 


First Assistant Secretary Pierce to the Comméssioner of the Gener 
(FE. W. C.) Land Office, January 12, 1910. — (S. W. W.) 
This is the appeal of Oluf Vold from your office decision of July 
9, 1909, affirming the action of the local office rejecting his homestead 
| aaeaen for the NW. 4, ac 3, T. 53 N., R. 10 ie Pa Min- — 
nesota, land district. 3 
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It appears from the record and your said decision that the tract in - 
question was selected by the Northern Pacific Railroad Company as 
second indemnity per list No. 16, on November 9, 1883; that re-ar- 
ranged list was filed April 10, 1893 ; that said selection was canceled 
. by your office letter of April i, 1897, for the reason that the land lay 

east of Duluth, which point was then held by the Department to con- 
stitute the eastern terminus of the grant. The cancellation was ~ 
afterwards rescinded and the selection restored by your office letter of 
June 12, 1900, in view of-the decision of the Supreme Court pub- 
lished in 177 U. S., 485, which held that the grant extended to Ash- 
land, Wisconsin. It further appears that on December 16, 1904, 
Michael J. Griffith made timber and stone application for ad tract 
of land, which was rejected by the local office December 17, for reason 
of conflict with the company’s selection, and on December 19, 1904, 
Oluf Vold made homestead application ae said tract, which. was si 
rejected. Both-parties appealed to ‘your office, where the decision — 
. under consideration was rendered, in which it was held that the base _ 
assigned for the selection was valid and that the applications of Grif- 
fith and Vold were therefore properly rejected. As above stated, 
_' Vold’s appeal brings the case before the Department. | 
- The appellant maintains that no legal selection was ever made by 
the Northern Pacific Railway Company and no grant of land was 
ever made by the United States to that company; that it was error to 
_ reject the homestead application because of the alleged selection of 
the Northern Pacific Railroad Company, it being elated that no > 


selection of lands by said company or any other company, as indem- __ 


nity, is a bar to the allowance of a homestead application until such 
selection is approved by this Department; and that it was error to | 
hold that the selection of the Northern Pacific company was a valid : 
~ selection because, it is urged, the selection is too remote from the land — 
claimed to have been lost by the company, and is on the opposite side 
of the line of road whereon the lost land is situated. 

All the questions raised by this appeal have been heretofore consid- - 
ered by the Department and decided against appellant’s contention. 
Tt has already been determined that the Northern Pacific Railway 
Company is the legal successor of the Northern Pacific Railroad Com: 
pany (Jones w. Northern Pacific Railway. Co., 34 L. D., 105) ; that: 
the Northern Pacific Railway Company is not restricted in making 
indemnity selections to land on the same side of the road as that on ~ 
which the base land lies (Northern Pacific Railway Co. v. Santa Fe 
Pacific R. R. Co., 36 L. D., 368) ; that. where at the date. of the selec- | 
tion of the tract of land by the railroad company it is free from any 
adverse claim and is otherwise subject to selection, the selection and 
claim of the company. under its selection can not be defeated by any 
attempted initiation of f rights ee the date of selection and the 
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approval theréof by the Secretary of the Interior in the regular 
course of business. (Ferguson et al. v. Northern Pacific Railway Coe ; 
87 L. D:, 260.) 
— It is “heretore held that there is no merit in the appeal and the 
action of your office is affirmed. . : 


re 


APPLICATION—ELIMINATION oF ‘TRACT—AMENDMENT—CONFLICT- 
: ING SELECTION. 


Sake oF OREGON v, Nizsew. 


The elimination of one of the tracts embraced in an application to enter does 
not constitute an amendment thereof or render it’ subject to a conflicting © 
State selection filed ‘subsequent. to the application. but prior to the elimi- — 
nation. ; 


| First Assistant Sea Pierce to Me Commissioner of the General 
(F.W.C.) Land Office, January 13,1910. | (S. W. W.) 


This is the appeal of the State of Oregon from your office decision. 
of August 3, 1909, affirming the action of the local office rejecting the 
State’s application to select lots 6, 7 and 8, and SW. 4 SE. 4, Soc. 23, 
T.1658., R.4 E., and awarding aid land to Phebe Nilsen: under her 7 
timber ‘land application ther efor. | 

It appears from the record and your said isice that on aby 
19, 1900, Blanche Edwards made homestead entry No. 9734, for said 
tracts, and also the NE. $ of SE. 4 of said section 23; that on May 22, 
1907, Peder Orphus filed an affidavit of contest against said entry; 
that on June 12, following the filing of the affidavit of contest, Phebé 
Nilsen precniad the relinquishment of the Edwards entry, and at 
the same time-her timber and stone application for the tracts pre- 
_viously,.embraced in said hometsead entry, which application was 
suspended and Orphus notified on June 13, 1907, of said relinquish- 
ment and of his thirty days’ preference right to enter the land. 

Tt further appears that on July 12, 1907, ue filed soldiers’ ad- 
ditional homestead application- for the NE. 4 SE. 4 of said section 23 
and the State of Oregon filed school land iadeninity application for 
lots 6, 7 and 8 and SW. 4 SE. 4, which school land application was 
: stiepend because of Nilcen’s prior application under the timber and 

~ stone act; that on May 14, 1908, Nilsen eliminated the NE. 4 SE. 4, | 
the tract. applied for by Orphus, from her application, and requested 
that it be accepted as to the remaining tracts; that accordingly notice - 

was published on her application, and on the day set for the making 
of the proof, September 12, 1909, she appeared with her witnesses to 
submit the same, at which, time the State of Oregon appeared by its 
authorized attorneys and protested against the proof, producing 
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witnesses by whom it was sought to prove that the land was not.. 
. timber land as contemplated by the timber and stone act; that the 
+ timber-land applicant had not examined the tract prior to making 

‘application and proof therefor, as required by the regulations. 
- ° Tt was contended, fartheenore: 3 in behalf of the State that. the re- 
. linquishment by Nilsen of the tract entered by Orphus constituted an 
amendment of her application, and that her application as thus 
amended was subsequent to the filing of the State’s list. | 

From the testimony submitted in this case the local office and your 
office decided the two questions of fact involved, namely, the character 
of the land and whether or not the applicant inspected the same prior 
to making application and proof therefor, in favor of the timber- 
land applicant, and as the Department is not disposed to disturb the 
concurrent findings of your office and the local office there remains to 
be considered’ the legal question as to whether or not the relinquish- 
‘ment or elimination by Nilsen of the tract entered by Orphus, -consti- 
tuted such an amendment of the timber-land application as to make 

it subsequent in point of time to the State’s lieu land selection, which 
was presented at the same time that Orphus made his soldiers? addi- 
tional homestead entry. 

It appears that. the State filed the school selection in the interest 
of Orphus with whom contract has been made for the sale of the 
land. It is well settled, however, that the preference right of entry 
acquired by a successful contestant is personal and can not be trans- 
ferred so as to be exercised by the transferee as against another pene 
who has presented a prior application. ; : 

Upon consideration it must be held that the elimination of one of 
the tracts from the timber and stone application by Nilsen did not 
constitute an amendment thereof within the usual meaning of that 
term, and the action of your office is accordingly affirmed. 


—— 


SECON] D. HOMESTEAD—ABANDONED ENTRY—QUALIFICATION—ACT 
: FEBRUARY 8, 1908. 


~ Liperty v. Mover. 
A homesteader who had actually abandoned his entry, and which was subject — 
to cancellation on the ground of abandonment, at the date of the act of 
February 8, 1908, comes within the provisions of that act, and is not dis- 
qualified as a settler with a view to second entry thereunder by reason of 
. the fact that his abandoned entry is still of record. 
Where at the time of the initiation of a contest the contestant has a relin- 
-quishment: of the entry in his possession or. under his control, it can not 
‘in. any sense, upon being Subsequently filed, be treated as a result of the 
_. contest, so as to give the contestant any rights as against a settler on the 
land. - 


382° DECISIONS RELATING TO THE PUBLIC LANDS. 


First Assistant Secretary Pierce to the Commissioner of the General 
(UF. W.C. ) - Land Office, January 13, 1910. (C, J. G.) 


An appeal has been filed by defendant in the ease of Patriclx 
Liberty v. Ira S. Moyer from the decision of your office of July 6, 

1909, holding for cancellation his. homestead éntry = account of the 
~ superior rights of plaintiff for the N.4 NE. f and E. ; £NW 4, Sec. 12, 
T. 140 N., R. 105 W. , Dickinson, North Dakota: 

March 17, 1906, one George Nelson made homestead entry for the 
Jand in eee ae. October 1, 1908, Ira S. Moyer filed Nelson’s re- 
linquishment and was allowed: to mals homestead entry for said land. 
- October 6, 1908, Patrick Liberty filed affidavit of contest against 
Moyer’s entry, charging collusion and speculation on the part of 
Moyer and claiming prior settlement in his own behalf. 

_ A hearing was ordered by your office and had December 16, 1908, 

before the ioeal officers, whereat both parties appeared and submitted 
testimony. Said officers rendered decision fepruary 6, 1909, finding 
from the testimony : eo | 

That the defendant contincted for the eunchase of the relinquishment of 
_ George Nelson to the tract in question on or about the first day of April, 1908. 

He at that time left his check for $500 in payment therefor, with the Inter State 
Bank of Sentinel Butte, North Dakota. The relinquishment was to’ be delivered 
upon the check being honored. . Said check was honor ed and the relinguishment 
delivered April 380, 1908. 


April-17, 1908, Ira 8S. Noper filed affidavit of contest pata tie 
entry of George Neleon, which was rejected by the local officers July 6 i 
1908, and on July 8, 1908, Patrick Liberty also filed affidavit of con- — 
test against Nelson’s ene: which was held subject to final action on 
_Moyer’s contest. The latter appealed, August 13, 1908, from the re- _ 
jection by the local officers of his contest against’ Nelson’s entry, and - 
their action was affirmed by your office October 5, 1908. In the mean- 
time, as hereinbefore stated, Moyer filed Nei? Ss relinquishment, 
October 1, 1908, and was allowed to male homestead entry on that. 
date. : The case Moyer v. Nelson was closed by you office ¥ Hebruary 
26, 1909. 

As to Liberty’s settlement, the local officers found : 

The testimony shows that the plaintiff went upon the land in question in the 
early part of June, 1908, and resided there continuously until about the first of 
October. During that time he put into cultivation about three acres and made 
certain other improvements. 


They further held: 
_ We find that the relinquishment of Gebrae Nelson, filed Oct. 1 J. 1908, was not 
induced by the contest of Ira.S. Moy er. filed April 17, 1908, and that any rights 
which he may have in this case are those obtained through the fact that he was 
the first qualified applicant to apply for entry for said land’ after the cancella- 
tion of the entry of Geor = Nelson, — ; 


¢ ; es 
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In the aces of an adver se ‘claim of prior seivisiieat under the act of May 14, 
_ 1880, said entry would not hold, proyided that the adverse claimant came within 
. the a ot said act. 


It appears that “Patrick Liberty made homestead aaa June 4, 
1907, for the W. 4 SW. 4 and W. 4 NW. i, Sec. 12, T. 136 N., R. 104 
W., “Dickinson, North Dao. eich was still of meberd: at ihe date 
of ie local officers’ decision in this case. From this fact, said officers 
concluded that Liberty was disqualified from making entry at the 
time of his settlement on the land in controversy, and therefore that 
Moyer was the first qualified applicant for said land after the cancel- 
lation of Nelson’s entry, upon his relinquishment filed October 1, 
1908. They accordingly recommended that Liberty’s contest be ae 
missed, and oe mee s entry be held intact. It was held by your 
office: | 7 | | 


The testimony ‘shows dlentay: that the falttiquishment by Nelsou was not due 

to the contest by Moyer; that on or about the time of the initiation of said con- 
‘test Moyer had, or‘at least controlled, the relinquishment by Nelson; that con- 
testant went upon the land in the early part of J une, 1908, and resided thereon 
continuously ever since with his family, and that his mOpE ovements consist of a 


' dwelling house, ‘barn, well, and some breaking. 


It is manifest therefrom that contestant has the superior right in and ‘to the 
land as against Moyer by reason of his contest against Nelson’s entry and by 
reason of bis settlement, improvement, and cultivation of the land, provided it 
be shown that he is qualified under the homestead law to make entry. 


Your office held that under all the: facts of the case, Liberty was @ 
qualified entryman at date of his settlement on the land in contro- 
versy, notwithstanding his entry of June 24, 1907, was still of record 
at that time, reference being made to the act of February 8, 1908 (35 
- Stat., 6), and the cases of Smith ¢ al. v. Taylor (23 L. D., , 440), and 

Moritz v. Hinz (on review, 87 L. D., 382). -_ 

The determination of this case. tapas solely upon the question of 
Liberty’s qualification as.a second homestead entryman, as under all . 
the facts disclosed by the record the relinquishment of Nelson can in - 
no reasonable view be treated as the result of Moyer’s contest; nor is 
there any doubt that the acts performed by Liberty under his settle- 
ment claim were sufficient to defeat Moyer’s subsequent entry. The 
act of February 8, 1908, ce provides: . 


That aly person aie: prior to- aha passage of this act, has made entry: under 
‘the homestead laws, but from any..cause has lost forfeited or abandoned the 
same, shall be entitled to the benefits of the homestead law as: though such for-.. 
- mer entry had not been made, and any person applying for a second homestead 
under this act shall furnish the description and date of his former entry: 
Provided, That the provisions of this act shall not apply to any person whose 
former entry was canceled for fraud, or who relinquished is former entry ; for 
a. valuable consideration. 
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. There is nothing in this act providing, or even necessarily imply- 
ing, that in order to constitute’ abandonment an entry must actually 
be canceled of record. Actual abandonment of the land is entirely 
possible, even though an entry thereof still remains of record. The 
fact of an entry being of record does not of itself relieve an entryman | 
from the charge and proof of abandonment. As to Liberty’s entry 
of June 24, 1907, your office found: | a ee 
That he made said entry in good faith; that he never attempted to sell his 
relinquishment thereof or tried to realize any gain therefrom; that he was acting 
under the advice of his attorney, who instructed him that the proper: time to 
relinquish said entry would be when he made application to enter other lands; 
that the land covered by his said entry is uninhabitable and uncultivable, and ~. 
that the object of the homestead law was defeated by reason, of the character 
of the entry and entryman deprived of the benefits of the statutes throug gh no 
fault of his, all of which stands uncontradicted. 


The decision of the local officers was upon the purely technical 
eround that Liberty had an entry of record at the time he settled 
upon. the land here in question, his disqualification necessarily result- 
ing from that fact, no reference being made by them to his explaia- 
- tion for not formally relinquishing his entry. The undisputed testi- 
mony of Liberty is, that after making the entry of June 24, 1907, 
and upon going to the land covered thereby for the purpose of estab-_ 
lishing residence, he discovered that an erroneous description had | 
been given him of the land he intended to enter; that the land shown 
him was good for agricultural purposes, but i: turned out to be not 
subject to entry ; that the land -he actually entered is. rough and 
broken, and with the exception of a few acres is wholly unfit for agri- 
cultural purposes, being a part of the “bad Jands;” that upon dis- » 
covery of the snistalce, he immediately abandoned said land, never 
established residence, and never made any tmprovements whatever 
thereon, and that the reason he never formally relinquished said 
entry is that his attorney advised him that the preferable way would 
be to file his relinquishment at the same time he applied to. make 
. second - entry. 

It is urged in the appeal here that this case is controlled i that 
of Short v. Bowman (385 L. D., 70). That case turned upon the 
finding that the entry involved eaeact actually abandoned. In the 
first place there was no question of error in describing the land ‘in 
that case. “The evidence of actual abandonment prior to formal. 
relinquishment is slight. He had not relinquished at the time he 
made settlemerit on another tract. and his abandonment had existed — 
for less than a week, a period far too short for the bringing of a con- _ 
test on that ground. -It appears further that he owned the improve- _ 
- ments on the entered tract until after he executed his-relinquishment, 
when he traded them to the person who made entry for the land, 
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- which entry was in fact made on ne same date the délinguishanett 
was filed. Bowman, in his application for rehearing, asserted that: 
_ Short raised a crop on the land he alleges he abandoned, and that he 
returned and harvested the same after he made settlement on the tract 

in dispute, and this allegation is not, in terms, denied by Short, — 
though he does aver that the kaffir corn planted ‘ dried and shriveled’ _ 
up and was worthless.’” Besides, Short executed a false affidavit as 
to having made a prior entry. “Only one natural presumption 

arises from such action and that is that at the time he executed the 
false affidavit he was attempting to conceal a fact which, if discovered, 


- might defeat his right as a prior settler; and the belief that. his 


former entry would, if known, prejudice his claim,'tends to cast — 
considerable doubt upon his later averment that he had totally aban- 
doned his claim under his former onlay at the: time he made settle- 
ment on the land in dispute.” - 
This case clearly comes more nearly within the principles an- 
nounced in the cases cited by your office. The preponderance of the 
evidence shows. that Liberty had abandoned all claim under his 
former entry. Huis said entry was subject to cancellation on. the 


ground of such abandonment, and under all the circumstances it must. — 


be held that he was not disqudliged as a settler claiming the right to. 
make second entry under the act of February 8, 1908, oe the fact that 
the first entry had not been canceled of record at the date of his settle- 
ment. Walton e¢ ai. v. Monahan (on review, 29 L. D. nee 

The decision of your office herein is affirmed. 


—_—_— 


r NORTHERN PACIFIC ADJUSTMENT—SETTLEMENT CLAIM—ACT JULY 
2S ~I, maa 


_ GREEN wv. Norrirern. Pacrrrc Ry. Coe 


One who settled upon a tract of land but did not continue to reside thereon, 
and neither on January 1, 1898, nor at the date of the act of July 1, 1898, 

“was claiming the land, but had apparently abandoned the same, has no 
such claim as is subject to adjustment under that act or the act of May ts 
1906, extending its provisions. 


First Assistant Secretary Pierce to ie Ginna: of the General. 
| (F. W. CG) 7 Land Office, January 15,1910. (8S. W.W.) 


| “hig ig the. appeal of Thomas CO. Green from your office decision of . 
July 14, 1909, affirming the action of the local office rejecting his ap- 
plication to be allowed to sere under the act of July 1,.1898 
_ (80 Stat., 597, 620), the S. $ NW. 4, N. 3 SW. 2 , Sec. 18, T. 4 N., 
R. 2 E. Vancouver, Washington, Jand district, and to. transfer his 
homestead claim thereto to other lands. 
3098—vor 38—09 25 
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It appears from the record and your said decision that the land de- 
scribed is within the primary limits of the constructed main line of - 
-the Northern Pacific Railway Company from Portland to Tacoma,.. 
under the grant made ‘by the joint resolution of May 31, 1870 (16 
Stat., 378), and is situated opposite that portion of the Tey definitely 
| Toeatad September 22, 1882; that it is also within ‘the limits of the | 
~ withdrawal on account of the line of said railway company under the 
grant of July 2, 1864 (13 Stat., 365), from Wallula to Portland, 
which was not constructed and the grant for which was declared for- 
feited by the act of September 29, 1890 (26 Stat., 496); that said 
tracts were listed by the company November 9A, 1888, per list No. 19, A 
and the 8. 4 of the NW. 4, was patented May 27, 1895. | 
tt fhe: appears that on November 30, 1891, the local office for- 
- warded the rejected homestead aplication of Green for said tracts, 
and the action of the local office was affirmed by your office July 11, 
1894, for reason of conflict with the grant of the Giliosd company: 
that on March 27, 1896, the Department, on appeal, reversed the de- 
-eision of your ailice nde the ruling laid down in Spaulding » 
Northern Pacific Railroad Co. (21 L. D., 57); that on May 29, 1896, 
_ the decision of the Department was promulgated and the company’s 
listing canceled as to the N. 4 SW. 4, with a view to allowing Green 
to race homestead entry therefor. The record does not -show that — 
_ Green took any further action in the matter. ? | 
~. In accordance with:a later decision the company’s fate was rein- _ 
- stated July 11, 1906, as to the N. 4 SW. i, and that tract was patented 
: to the company Santanther 23, 1907. 
_ . It appears from Green’s afidayit filed in support of his sopleation 
to be allowed to relinquish and transfer his claim to other lands, that 
he settled upon the land described above about the year. 1891; that 
he lived on the-land with his family fourteen months, when he found 
it necessary to let his family go to Lewisville on account of the ill- 
ness of his daughter, and he maintained residence and improvements 
on the-land until it’ was patented to the railway company in 1895, 
but he spent most of his time with his faniily; that his family re- 
mained in Lewisville about four years and seven months after which 
they moved to.Portland, Oregon, and have resided there ever since; 
that in 1891 or 1892 he took stumps and stones off the land and pre- 
_ pared it for mowing, and in the latter year cleared three acres, built 
2 barn twenty-four by thirty-six feet, the value of his improvements 
being about $800. It further appears from Green’s affidavit that he > 
spent no time at all on the land in the year 1897, and that the only 
personal. property which he had on the land in 1898 consisted of a 
plow, harrow, some household furniture and utensils, and a | good 
carpenter’ S work bench. : 
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Your office decision under consideration holds that the claim as-- 
‘serted to this land’ by Green does not ‘bring it within the terms of the 
act of July 1, 1898, supra, and, as stated, his appeal brings the case 
before the Department. 

It will be observed from what has ee stated that Green, while 
he was upen the land in 1891, was not maintaining residence thereon 
either on January 1, or J aly 1, 1898, because lone prior to that he 
had apparently abandoned the tract. The decision of this Depart- 
ment referred to in the case allowed him to make entry of eighty 
acres of the tract involved, and it appears that he did not avail him- - 
self of that privilege. The inference 1 is plain therefore that ne aban- 
~ doned his claim to the land. 

It is not. believed that either the act of July 1, 1898, supra, or the 
act of May 17,1906 (34 Stat., 197), extending ihe provisions of the 
act of 1898, ponteniplutcd the advustaient of a case such as this. The 


mere fact that a man had at one time settled upon the land but did _ 


not continue to reside thereon, is not sufficient to bring his case within 
the purview of the act. The act in terms makes it the duty of the 

Secretary of the Interior to ascertain from time to time and cause to 
be ‘prepared and delivered to the company, lists of the tracts which 


~ have been purchased or settled upon or occupied, and which “ as now 


claimed by said purchasers or occupants, their heirs or assigns.” As 
stated by the Supreme Court in the case of Humbird », Avery (195. 
eds 480), the act of 1898 manifestly had reference to conditions ex-| 
one at the time of its passage. So far as this record discloses a 
cee was not claiming the land either at the date of the passage of 
the act or on January 1, 1898, and it must be held therefore that he is 
not entitled to an adjudication of his claim thereunder, as ered: - 
Tour office decision is affirmed. 


—-—— 


MINING CLAIM—DISCOVERY—ADVERSE PROCEEDINGS—PROTEST. 
Rurr v. Heres’ or Heaney ET AL. | 


7 Discovery is enaispeusable to. the validity of a mining location and i ceeaaig 

| must precede or be coincident with the perfection thereof; and when 
questioned, raises an issue generally to be tried out in an adverse ae 
- before the local. courts of competent jurisdiction. 

_ Where, however, by a protest it is charged that no discovery, within the limits 
. of the claim, was made at or prior to the beginning of the per iod of notice. 
of an application for patent, which, if true, would disclose the absence of a 


seasonable and essential basis for a judgment in favor of the applicant or. - 


the. adverse. claimant, the land department will take jurisdiction to deter- 
mine that question, to. the end. that, ‘should the charge be sustained, the 
patent application will be dismissed and the applicant remitted to the 


prosecution of patent. proceedings anew, in order that due opportunity may. 


be given for the litigation of the controverted: questions properly Copntane 
before the local courts. in sa proceedings, | 
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» First Assistant Secretary Pierce to the Commissioner of the General 


a W.C.) Land Office, January 18, 1910. . (E.B. ©.) 


Aibert J. Pipe ane has filed a protest against application No... 
4560 (Serial No. 0491) presented by John Healey et al., for the Last 
- Batch lode mining claim, survey No. 7071, Leadville, Calorade. land 
district, has appealed from your office decision of August 11, 1909, dis-. . 

missing his protest. 

The history of the case is substantially as follows: The Last Batch 
claim was located October 11, 1887, by John Healey and others, upon” 
a claimed discovery made August 12 preceding. Without waiver of — 
rights, but for the purpose of correcting description, an amended loca- 
‘ tion was made May 21, 1891, based upon the same alleged discovery. 

Upon the latter ipcation the mineral survey executed “September ls 
1891, was based, and the mineral surveyor returned as improvements ° 
the discovery shaft, 8 x 4.x 65 feet deep in cs timbered, and valued 
at $780. 

~ December 18, 1895, the baplenten for patent to the Last Batch 
location, alleged to bear gold and silver, was filed and notice thereof — 

was first published on the following aly. 

On January 18, 1896, upon a claimed discovery made January 10 . 

preceding, Albert J. Rupp located the Canestota lode claim, over-' 
lapping and embracing substantially the northern 1,000 feet of the 
Last Batch location. The claimed discovery points upon the respec- 
‘tive locations were not within the conflict area. 

February 13, 1896, Rupp filed his adverse claim in the land office, 
and on March 13 following instituted his adverse suit. The-trial re- . 
sulted in a verdict for the applicants, but a new trial was granted and | 
thereupon. verdict and judgment was rendered in favor of the adverse 
‘claimant: Upon. appeal to the Supreme Court of Colorado, this judge- 
ment, for error in improperly excluding offered evidence regarding 
the assay of an ore sample, claimed to have been-taken from the dump - 
of the Last Batch claim, was, December 3, 1900, reversed, and the 
cause remanded for a new trial. Healey e¢ al v. Rupp a Col., 102; 

63 Pac., 319). 

| Upon the third trial Siena was again rendered in favor of the 

adverse claimant. Upon appeal to the Supreme Court this judgment 

was reversed July 2, 1906, and the case remanded for further proceed- 

ings (37 Col., 26; 86 Pac., aes — opinion the following state- , 
_ ments appear: | | 

Prior to the last trial, the record of which is presented by this appeal, plain- . 
tiff, over the ‘objection of defendants, was permitted to file a supplemental 
complaint, basing, his right to the premises in controversy upon a discovery as 


ofa’ date many years subsequent to the time of filing his adverse in the local . 
land: office. Prior to the filing of this supplemental ee the - palace | 
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filed an amended and additional location certificate, in which he claimed the | 
de premises in. dispute by virtue of the discovery mentioned in his supplemental : 
complaint. 
In this fiat as appears from the statements made i in the opin- 
ions rendered by the Supreme Court, the discovery of mineral and the 
existence of-a vein or lode in the discovery shaft of the Last Batch 
claim were controverted questions and at the last trial it seems that 
the jury found that there was no discovery on. the: Last Batch 
location. 3 ) 
December 15, 1908, upon motion of counsel a the applicants, the 
district court, where the adverse suit was then pending, dismissed 
the cause. On the same day the attorney-in-fact for Albert J. Rupp, * 
' the adverse claimant, and his corroborating witnesses executed the 
protest here in question, which was filed on the following day in the 
local office. Among other matters, it is therein alleged that the so- 
called Last Batch location is not a legally or validly located: lode 
claim; that the application is a fraud upon the Government ;— 


and that the said applicants, or neither of them, has ever discovered, uncov- . 


ered, or disclosed within the boundaries of the said so-called and pretended 
‘Last Batch lode mining claim any vein or lode of mineral in rock in place, or 
developed or -disclosed therein any mineral or vein of mineral, as required by 
- the laws. of the United States ... that at no time heretofore or now has 
there ever been any discovery of mineral made by the said claimants of the 
said Last Batch lode mining claim within the boundaries thereof, and that 
no discovery of mineral has been made such as would entitle them to locate 
the claimed or pretended.Last Batch lode as a lode mining claim on the pub- 
lic mineral domain of the United States. | | 


Protestant also sets forth generally the location of the Canestota - 


—Jode claim, the. subsequent discovery of a vein-or lode therein on 
April 10, 1896, and the adverse proceedings above mentioned. 

_ His. two corroborating witnesses, among other things, alleged - 
that— , ae 


they and each of them have been acquainted with the ground known as the 
so-called Last Batch mining claim for more than ten (10) years last past; 
that. they, with others, were in what is known as the discovery shaft of the 
so-called Last Batch lode, and examined the same on or about the 30th day 
of December, 1902, and that there was not at that time uncovered, discovered, 
or disclosed therein any mineral in “rock in place whatsoever, but that said ~ 
shaft was wholly and entirely in wash and that the same had not penetrated | 
any solid formation whatsoever ... and that they are familiar with the . 
ground within the surface Bouddacies of the said so-called Last Batch lode 
‘mining claim, and that there has not been any discovery of mineral made by 
the said Last Batch claimants, or either or any of them, within the boundaries 
of said claim. | 7 


-- December 18, 1908, the local ence fixed J anuary 25, 1909, as the 
date for hearing upon the protest. -On the day named, owing to the 


death of John Healey, the principal claimant for the Last Batch 
location, the case was continued ‘without date. 
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In 1905, the application papers herein were called to your office, 
because of the apparent delay in the making of entry and there re- 
mained. In March, 1909, a certified copy of the order dismissing the 
adverse suit having been filed directly in your office, the papers were 
returned on March 29, 1909, to the local officers, with directions that 
the applicants be allowed sixty days in which to complete the proofs 
and make entry. April 9, 1909, the local officers reported as to the 
filing of the protest and their action thereon, and requested instrue- 
tions whether to reject the protest, with right of appeal, or to proceed 
with a hearing. With their April returns they transmitted all the ~ 
_ papers in the case. They further reported that on April 9, 1909, 

applicants, having been notified, appeared and made payment of the - 
purchase money, taking the receiver’s receipt therefor, but that the. 
register’s final certificate was withheld. 

The record being before your office, on August 11, 1909, the decision 
now complained of was rendered, ho concludes as folleaes a | 

From a careful consideration of the protest I am ‘constrained to hold-that the | 
‘alleration that the Last Batch lode claim was not legally located, which allega- - 
tion is based upon an examination of the discovery shaft many years after the 
application was filed, while it may show that work in the discovery shaft has 
been abandoned is not sufficient to warrant this office in ordering a hearing to 
_ determine whether at date of application there was sufficient. discovery of 

mineral to justify the location of the land under the-United States mining laws. 
Moreover, pr otestant has had full opportunity to prosecute his claim to the 
land before the courts and has failed to do 80. The protest is accordingly 
‘dismissed. 7 : 

On appeal tle protestant ean ends that. the allegations of fact con- _ 
- tained in the protest are such that if established at a hearing they 
~ necessarily would defeat the application, and furthermore, that he | 
could not prosecute his adverse suit successfully for the reason that 
the Supreme Court of Colorado in its last decision held that the judg-. 
ment in his favor could not be sustained because the claimed dis-— 
covery upon the Canestota. lode was made after the filing of his ad- 
verse claim and after the institution of the adverse suit. 

While the court did decide that the rights of an adverse claimant 
are limited to those existing-at the time of the filing of his adverse, so . 
that he is not entitled to urge a subsequent discovery on his location 
for the purpose of supporting an affirmative judgment in his favor, 
yet the court expressly stated that—. : 3 
the prime purpose of, such a suit is to determine, for the information of the | 
officers of the land department, which, if either, of the parties thereto is entitled 
to be vested with the fee of the premises in dispute by purchase from the 

Government. | : | 

— With this. statement made in the opinion and subsequently re- 
ae therein, it might: be. inferred (unless, as was suggested by 
counsel for the protestant, the state-of the pleadings was such as to 
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preclude the plaints from oe again fieanal eee the trial court) i 
that Rupp by prosecuting his suit to a final determination upon the 
‘merits, aS was apparently contemplated by the Supreme Court in. . 
‘remanding the case for further proceedings in harmony with the 


views expressed in the decision, would, upon showing no discovery to 


~gustain the Last Batch location, have abtawaed a judement declaring © 
’ that neither party was entitled to the land in dispute, pursuant to the 
pending proceedings, such being the form of judgment contemplated 
by the act of March 3, 1881 (21 Stat. , 505), which provides that when 
_a jury finds that the title to the pround 3 in controversy 1s not estab- _ 
lished in either party, judgment shall be rendered according to such 
verdict. : , - | 3 
To the protestant’s appeal the applicants ee interposed a. fier 


to dismiss, based substantially upon the ground that-the protestant. 
is without interest, he having failed in his adverse suit and there- 


fore can not be heard befor the land department. - The allegation 
as to ownership of the conflicting Canestota location by the protestant : 
is sufficient to warrant the Depavtnents in according to him: the status 
of a party in interest, under the Rules of Practice. See case of Opie _ 
eé al. vy. Auburn Co. (29 L. D., 230). The motion to dismiss the ap- 
peal is therefore denied.. | 
The question raised by the appellants is not free from aimodlGee 
Discovery is generally an issue to be tried out in an adverse suit be- 


fore the local: courts of competent jurisdiction.: Paragraph 53 of 
the mining regulations provides that a protest can not be made a 


means of preserving a surface conflict lost by failure to adverse or 


) by the judgment in an adverse suit. The text writers on mining law 


have laid down the general proposition that a protest will not lie 


where the: defect is properly the subject of an adverse claim.. See. 


Lindley on Mines, 2d Edition, Sec. 712; Snyder on Mines, Sec. 699, 
and Costigan on Mining Laws, ‘pages 366 and 388. Of similar ma 
port are the following cases, which have received departmental con- 
sideration: Mutual Mining and > Milling Co. v. Currency Co. (27 
L. D. , 191); American Consolidated Co. v. DeWitt (26 L. D., 580) ; 
| Gowdy ct al. v. Kismet Co. (22 L. D. , 624), and Hallett. and Hamburg 
Lodes (27 L. D., 104, 112). 

But none of these authorities present the Socal ar slate of facts sug- 
~ gested by the present record, namely, no actual discovery by anyone | 
upon the ground applied for until after the expiration of the period 
of publication. If it be true, as alleged, that the Last Batch claim: 
ants never made a discovery and that the only valid discovery dis- | 
closing the existence of mineral in the ground was made by the pro- 
testant April 10, 1896, after the expiration of the period of publi- 
‘cation, it is aka that, the applicant’s Last Batch location, at the time _ 
of application and of publication of notice, was fayalid:, Discovery 
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is indispensable to the validity of a mining location and necessarily 
—noust precede or be coincident with the perfection thereof. The ulti- 
mate right to a patent must always rest upon the basis of a lawful 
location: and if the element of discovery be drawn in question so as 
to involve the right of possession as between rival claimants, the 
land department can not ignore an alleged absence of discovery by © 
the applicant for patent in time to have enabled a court of compe- 
tent jurisdiction, pursuant to an adverse claim and suit, to determine 
the respective rights of the parties. 
" The Canestota location was not perfected by soe: if at all, 

until after the period of publication had expired and hence the nee 
ant thereof could not successfully maintain his then pending adverse 
sult against the applicants, as the Supreme Court of Colorado has 
plainly pointed out in the decision last rendered. But the protestant — 
_ has averred lack of discovery in the Last Batch location. Under the 

circumstances disclosed, the Department is of opinion that he should — 
be heard on the allegations of the protest, for if it be true that there 
was no discovery prior to the date alleged, April 10, 1896, the appli- 
-cants should be dismissed from the land department and. eoueed to 
the prosecution of patent proceedings anew, in order that due oppor- 
tunity may be given for the litigation of any controverted questions 
properly soaniable before the local courts in adverse proceedings. 
- While the question of discovery is not one ordinarily presented 
before the land department, yet, under certain circumstances, such | 
a question may be, and has been, ue investigated and | determined 
therein. | 

‘In Waterloo ae Company ». Doe (17 Le Dp 111, 114), ae 

protcstont company charged that there had been no discovers within 

the limits of the claim, and that no vein or lode existed therein ex- 
cept that a vein, on the apex of which it had a location, dipped be- 
neath the surface of the ground. The Department i In passing piee 
his allegation. stated: : 


When, as in the case at bar, patent is = for a lode claim such valuable 
deposits are defined as “ veins or lodes of. quartz or other rock in place bearing | 


gold, silver,” ... ete, and the “discovery” thereof within the limits of 


the claim is made a pr erequisite to its location. Section 2320, R. 8. 

‘When, therefor e, the protestant made its said charge of nondiscovery it of 
course charged a failure “to comply with the terms of this chapter. ” This 
charge having been specifically made and pr operly substantiated the protestant 
was entitled to an opportuuity to prove it. Such opportunity has, however, 
been denied. You found said charge unimportant because the ground was 
‘shown by the deputy Mineral surveyor’s report to be properly subject to mineral 
entry. This was manifest error, for without discussing the merits of such con- 
clusion, such report was at best simply a contradiction of protestant’s charge. 
The issue so made up was one of fact that could not be properly determined 
| ‘upon the record before you, and it was AIS: one which called for an order of 


hearing, . 
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In the case of Hughes: v. Ochsner, on review (a L. D., 396), a 
group of mining claims were involved, situated in the immediate 
_ vicinity,of the Last Batch claim; in fact, two of the locations there 


mentioned, the Salina.and St. J acobs, are largely in conflict with the 
location here involved. Im that case the protestants charged that — 


there had been no discovery by the applicants, or anyone for them, of 


any lode or vein in place bearing gold, silver, or any mineral what- 
ever, and that a great portion of the premises described in the claim- 
ant’s application was claimed adversely, and owned by the protest- 
ants. The Department there said: ; 


The allegation that there has been no discoveries of any lodes or veins in 
place bearing gold, silver, or other mineral upon any of said locations, and the 
further allegation that five hundred dollars worth of labor has not been per- 
formed or improvements made for the development thereof are legitimate 


subjects of inquiry by the Government, in the present status of. this case, . 
because the existence of a valuable mineral bearing lode or vein and the ex- — 
peuditure of five hundred dollars in labor or improvements. are both conditions : 


to the patenting of land asa lode claim under the mining laws. 

The prima facie showing made by the claimants in this behalf was suf- 
ficient to authorize the allowance of an entry, but the showing made by the 
pr otestants is such as to. cause grave doubts whether the law has been complied 
with, either in the matter of discovery: or the expenditure of five hundred dol- 


jars iu labor and improvements. There has been no hearing in this case, no ~ 


‘opportunity to cross-examine witnesses, and the Department is unable to intel- 
ligently decide these questions on the record before it. _ 

It is therefore directed that a hearing be ordered herein, at which the in- 
— quiry will be confined to these two questions. 


In the case of Bunker Hill Company 2 »”, Shoshone Mining Com- 
pany (33 L. D., 142), protestants charged that neither the applicant 


company nor its grantors had ever made a legal discovery of any vein 
or lode of mineral having its top or apex inside the surface of its 


claims and that the discovery claimed was based upon the dip of a — 


vein, the apex of which was owned by the protestants. The Depart- 
ment said: _ 7 


It is the duty of the land. department, aeceue as to controversies committed to 
the courts by the statute, to determine before issuance of patent whether the 
applicant is entitled thereto. 'To entitle a person to a patent for mineral land, 
he must show, among other things, a valid location of the land under the mining 


laws. There is no authority for the issuance of a patent to a mineral claimant . 


who has not a valid location. An invalid location can not be recognized as a 
basis for patent. If, prior to patent, the applicant’s location is challenged as 
iuvalid, as is the case here, the matter must be investigated and the validity of 
the location determined or patent can not issue. 


The Supreme Court in Creede Mining ee v. ‘Uinta Com- 
pany (196 U. S., sa 345), concerning the Federal mining statute 
stated: - 


“The re scope of the char Gk is the acquisition of title from the United 
States to mines and mineral lands, the discovery of mineral being, as stated, the 
initial fact. ‘Without that no rights can be acquired. 


>» 


i 
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_ The court then proceeds to- quote. with evident approval een Lind- 
Jey on Mines, second edition, section 835, as follows: 


Discovery in all ages and all countries has been regarded as conferring rights 
or Claims to reward. Gamboa, who represented the general thought of his age 
on this subject, was of the opinion that the discoverer of mines was even more. 
worthy of reward than the inventor of a useful art. Hence, in the mining laws 
of all civilized countries the greatest, consideration for granting mines to indi- 
viduals is discovery. “ Rewards so bestowed,” says Gamboa, “besides being a 
proper return for the labor and anxiety of the discoverers, have the further 
effect of stimulating others to search for yeins and ‘mines, on which the gen- 
eral prosperity of the state depends. 


It is the opinion of the Department that the allegations of’ the | pro- 
test are sufficiently definite to raise the question of nondiscovery and 
that entry and patent should not be allowed for the Last-Batch loca- 
‘tion unless a seasonable and valid discovery be shown therein. This 
holding must not be construed as authorizing or inviting an adverse 
claimant to bring any question before the land department which he 
should litigate in an adverse suit. The hearing ordered below is for 
the purpose of enabling the Department to ascertain the state of facts 
existent at the time the pending application was filed, in order that 
the same may be properly acted upon and disposed of in accordance 

with law. - 
_ For the reasons above given the decision of your sfftes 3 is: ; reversed 
and the case is remanded, with directions that a hearing be ordered 
for the purpose of ascertaining whether or not there was any lawful 
lode discovery made within the limits of the claimed ground of the | 
Last Batch location at or prior to the date of the filing of the applica- 
tion for patent, namely, December 18, 1895; and if such discovery be 
not enown the application must be ed. | 


— ret 
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NOTICE. OF PREFERENCE RIGHT—LAND: SUBJECT TO HOMESTEAD 
ey Se NOUaeat ena FOR CONSIDERATION—SECOND HOME- , 


STHAD, 
| Fisiny v. Aaaa:. 


Where a waeceaneal contestant is notified of his preference right of entry by 
registered mail, and the notice. is received by him, the preference-right 
period begins to run from that date, excluding the day notice was received. 

The fact that land is covered with valuable timber does not exclude it from 

' entry under the homestead law, where of such character that it would be 

suitable for agricultural use if the timber were removed; but land of a 
character not sae aia to any BecuuEas: use is not subject to homestead 

, entry. 

A homestead entryman who executes a relinquishment and places it in the ann 
of another, who disposes of it for a valuable consideration, is disqualified — 
to make second entry under éither the act of April 28, 1904, or the act of 
February 8, 1908, regardless of whether he race received any part of 
the consideration for which it was sold. . 
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first A aston Seoretary Pierce to the Commissioner of the Ca | 


(F. W.C.) . Land Office, January 18,1910. © (S.A TO 


Ina Finley has appealed from your office decision of July 12, 1909, . 
reversing the action of the local office of January 19, 1909, and allow 
me the application of Sjur P. Ness to make homestead entry for the 

& NW. 4, SW. + NW. 4, NW.-4 SW. 4, Sec. 24, T. 15 &., R. 7 W., 
= M. Rocebire Orcon. land dietrick. os 

March 17, 1902, Dorr Stephens made homestead adhe: for said land, 
which was cantéled by your office letter of December 18, 1907, upon _ 
the contest. of Ness, the present applicant, and on January 6, 1908, — 
Ness was notified by registered letter of his preference right of entry. 

January 2, 1908, Ina Finley filed her timber and:stone application 
for said isd. hich was suspended pending the exercise of the pret- 
erence right credited: to Ness. | 

January 6, 1908, Ingeborg Ness, mother: of the Sree homestead 
sioplicnnt, filed her timber and stone application for the land, which 
was. also suspended because of the preference right of Ness, cad also 
_, the application of Finley. . August 8, 1908, Ingeborg Ness withdrew 
her said application. 

January 23, 1908, Sjur P. Ness filed his application under section 1 
ef the act of Anil 28, 1904 (33 Stat., 527), for a second homestead. 
entry for said land, supported by his ‘affidavit setting forth the rea- 
sons why he had been unable to comply with the law in the matter of 
his first homestead entry, and why he abandoned the same. His first 
homestead entry was made June 17, 1898, at Minot, North Dakota, 
and canceled on relinquishment April 28, 1900. March 3, 1908, Ina 
Finley filed her sworn corroborated protest against said application 
of Sjur P. Ness for second homestead entry, “alleging, among other 
things: | | : 

_ ‘First. That ‘the said land is not agricultural land; that it is unfit for cultiv a- 
tion and is valuable chiefly for the timber mHereon nave about: eight million. 
feet of merchantable timber thereon. | 7 

Second. That the said 8. P. Ness has wipeaay exercised his right of entry 
‘under the homestead Jaws and derived a benefit therefrom. 

Third: That Said homestead application. was not filed in good faith for the 
purpose of securing a home for the said §. P. Ness, but was ‘filed for the purpose 
of defeating the said rights of this protestant. - 

Upon this protest a. hearing. was ordered by your office, ae: upon. 
the testimony submitted the local officers recommended that the appli- © 

cation of Ness be rejected. 
| Section 1 of the said act of April 28, 1904, conde as follows: 

That any person who has heretofore made entry under the homestead laws, | 
but who shall show to the satisfaction of the Commissioner of the General Land. — 
Office that he was unable to perfect the entry on account of some unavoidable 


complication of his personal or business affairs, or on account of an honest. 
_tnistake as to the character of the land; that he made a bona fide effort to 


~ 
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‘comply with the homestead law and that he did not relinquish his entry or 
abandon his claim for a consideration, shall be entitled to the benefit of the 
: homestead laws. as though such former entry had not been made. 


The act of February 8, 1908 (85 Stat., 6), provides as follows: 


‘That any ‘person who, prior to the passage of this act, has made entry ented 
the homestead laws, but from any cause has lost, forfeited, or abandoned the — 
- game, shall be entitled to the benefits of the homestead law .as though such 
former entry had not been made, and any person applying for a’second home- 
_ stead under this act:shall furnish the description and date of his former entry : 
Provided, That the provisions of this act shall not apply to any person whose 
former entry was canceled for fraud, or who relinquished the former entry for 
‘a valuable consideration. ' 


| Considerable evidence was submitted upon the question of compli- 
ance with law by Ness in connection with his former entry, and also 
upon the question whether he received a valuable consider ation for 
relinquishing the same. T. C. Barker, who resides near Bowbells, 
North Dakota, testified that he lived in the vicinity of the land em- 
braced in the first entry of Ness; that he heard that the entry of Ness 
was contested, and that as he knew where he was, he wrote to Ness 
about it and that Ness stated that he could not come at that time and 
finally sent his relinquishment to Barker with instructions to. fight 
the contest as long as possible and take what he could get, as it was | 
impossible for Ness to come back to fight the contest; that the relin- 
quishment was placed in his hands for eats. and that he sold the same_ 
for $10.00 to A. W. Movius, $5.00 in trade at: the store and $5.00 in 
cash; also that he had sold the relinquishment of a sister of Ness for 
$5. 00; that he sent $5.00 to Ness.. 

Tt favenes appears by the record that Movius sold the relinquish- 
ment of Ness to one Stahl for $250 and the entry was canceled, where- 
upon Stahl made homestead entry. It appears that said Movius was — 
_ the attorney representing the contestant, and that the contest was 
| dismissed at the time relinquishment was filed. Ness denies that he 
ever gave any instructions to fight the contest case or had any in- 
tention of fighting the same, or that he authorized Barker to sell the 
relinquishment. He says that he thought to favor Barker by sending 
the relinquishment to him in order to enable him to get a suitable 
person to enter the land as a neighbor. He denies receiving any 
money from Barker for his relinguishment, but says the $5.00 re- 
ceived was for his sister’s relinquishment of her entry for land in the 
same vicinity. Upon this question the local officers in part say: 

It is true that he says he instructed Barker to file the relinquishment at the 
land office, but his testimony shows that he did not expect him to file it there 
immediately, but what he did in effect was to place the relinquishment in 
Barker’ S hands for such use as he might see fit to make of it. It appears that - 


Barker saw fit to dispose of it to Movius for $10.00, and thus enabled Movius 
| to exact the sum 1 of $250.00 from Stahl, who was seeking a home upon the public 


i 
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domain. In our opinion the testimony does not justify the finding that Ness 
received a money consideration for. his relinquishment, but the statute requires | 
that he shall not have received a valuable consideration. - In our opinion the. 
benefit to Barker was such a valuable consideration. In order to come within. 
the statute it seems to us that Ness, when he had decided to relinquish the | 
entry, should have seut the relinquishment to the land office, which would have’ 
been as easy for him as to have sent it to Barker, thus permitting the land 
to: lapse at once into its original: state and be subject. to entry by the first. 
qualified applicant. This he chose not to do, but to place'the relinquishment. in 
the hands of a third person, and permit it becoming the subject of uae 
He expressly says that he expected to benefit Barker by this course. 


Testimony was given relative to the character of the land here 
involved, and the evidence upon that point. is sufficiently and prop- 
erly sinted | in the decision of the local officers as follows: | 
- At the hearing the protestant introduced the testimony of three witnesses of . 
creditable appearance, whose testimony is in no way impeached, to. the effect 
that the land which claimant now proposes to enter for agricultural purposes, 
and which his mother in her application had stated is unfit for cultivation 
and chiefly valuable for its timber, is in fact of a steep ‘mountainous character ty 
and heavily timbered, and does not contain to exceed one-half an acre that. 
could be considered as suitable for cultivation, and that even this smail frac- 
tion could not be cultivated until cleared of timber and brusn. One of these 
witnesses estimates that the land carries nine million feet of saw timber, while. - 
another says it contains between eight and nine million feet. One of these 
witnesses, an experienced farmer, says that: the soil is thin and poor and - 
absolutely unfit for cultivation, even if cleared of the timber. Claimant seeks | 
to meet this showing by his own unsupported testimony to the effect. that a — 
considerable portion of the land could: be prepared for grazing purposes with- | 
“out great expense for clearing, and that his intention is to abandon his law 
practice, establish his home apes the land and engage in the dairy business. 


One of the grounds upon which the application of Ness is attacked | 
' .is that he did not make a bona fide effort to comply with the law in | 
connection with his former entry, and for that reason, among others, 
he is not qualified to make a second homestead entry under the act 
of April 28, 1904. This contention is resisted by Ness, and it is fur-- 
ther urged that he is entitled to have his case considered. under the 
act of February 8, 1908, which does not contain the restrictive pro- 
vision involved in the above contention. The local officers took the 
view that Ness was entitled to have his application considered under © 
the said latter act, and your office seems to have taken the same view. 
The Department does not agree with this conclusion. January 6, | 
1908, Ness was notified of his preference right of entry by registered 
_mnail, and he received this notice on January 8, 1908, as shown by his | 
signature to the registry return receipt. His reference right of | 
thirty days therefore commenced to run on January 9 (the day he 
received notice being excluded). His preference right expired on 
February 7, 1908, the day before the act of February 8 became law. 
Therefore, qaenid law could not act. upon the application of Ness 
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7 during the proreeute right period so as to bring it under the pro-- 
visions of said law. The : application of Finley, whick had been filed 
prior thereto, was then left subject.to the application of Ness under 
the act of April 98, 1904. Therefore the application of Ness can- © 
not be considered under the said act of February 8, 1908. See case 
of Bailey v. George, 36 L. .D., 518. _However, it makes no material 
difference under which of the two acts the application of Ness be ~ 
considered in view of the ruling herein made upon a point ¢ common 
to both acts. : 
Land covered with valuable timber may nevertheless be entered 
under the homestead law where the character of the land is such that 
it would be suitable for agricultural use if the timber were removed. 
See Jones v. Aztec Land and Cattle Company, 34 L. D.,115. Patton 
w. Quackenbush, 35 L. D., 561. “But land not adaptable to any agri- 
-eultural use is. not subj Sab to homestead entry. See Davis v. Gibson, 
- 38 L. D., 265. The character of the land here involved, as shown by 
the ood is Py inves in the opinion of the local officers ahove 
ey | 


The unfitness of this land for agricultural use to any geaconabls - 


extent 1s established, and, emncidenne the great amount of timber 
_ thereon and the rough aid almost worthless eee of the land for. 
agricultural purposes if cleared, strong reasons: for suspecting the 
good faith of Ness in making application therefor under. the home- 
stead law, are apparent. Furthermore, his good faith is open to 
question by the fact of his procuring his mother to apply for a timber 
and stone entry (which it.cannot be doubted he did), instead of 
making his application at once in the exercise of his preference 
right. He denies that his mother filed at his suggestion, but this 
denial seriously refiects upon his credibility as a witness. His 
mother’s application was withdrawn only after it was discovered that 
Finley had a prior application therefor, which could only be de- 
feated, 1f at all, by the exercise of the preference right of Ness_ 
moaned by contest, 

Whether or not Ness reer received any money fe the relin- 
quishment of his former entry is not important. It has not been gat- 
isfactorily proven that he did. He acknowledges that he received 

_ money from the party who held his relinquishment for disposal, but 
claims that this money was for his sister’s relinquishment, which was 
‘also disposed of by the same party, and the record is fairly suscepti- | 
ble of this conclusion. But in the view of the Department it is imma- 
terial whether he actually in person received the money for his re- 
linquishment. It is established that it was sold for a valuable con- 

_ sideration by the person in whose hands he placed it, and ‘was later 

_ bartered for a larger sum before being filed in the local office. In-— 
stead of filing the relinquishment in the local office so that the land 
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sieht be cleared for entry be any other bona Bae applicant, he— 
allowed it to become a subject of barter and sale. The relinquish- 
ment was of no effect until filed in the local office. It was then his 
relinguishment of the Jand and it was procured by payment of — 
— $250. The Department cannot countenance the traffic here shown or 
consider it as being free from the disqualif ying proviso. in the acts of 
February 8, 1908, and April 28, 1904. 7 ) 

It must cs hdl that Ness relinquished for a valuable consideration 
even though his agent and subsequent holders received and retained. 
_ the money paid therefor. The application of Ness is therefore re-_ 
jected and the application of Finley snows be allowed if otherwise 
proper. 

Your decision is accordingly reversed. 


NOTATION OF RIGHTS OF WAY ON ENTRY PAPERS. — 
INSTRUCTIONS. 


Department or THE INTERIOR, 
:  Gernrrat Lann Orrice, 
W a a CU, , January 19, 1910. 
Rearsrers and: Receivers, : 
:- Onited States aa Offices. 
Sirs: The first sentence of the circular of November 3, 1909 (38 
_L. D., 284), is hereby amended to read as follows: | 


| In order that all persons making entry of public Jands which are affected. by. 
_vights of way may have actual notice thereof, you are directed to note upon 
the original entry papers and upon the notice of allowance of the application | 
(Form 4—279) issued to the entryman, a reference to such right of way. 
Very respectfully, _ | 

= 7 Frep Dennett, Commissioner. 
Approved : | 

Frank Pierce, 

Acting Seoretary. 


NORTHERN PACIFIC ADJ USTMENT—FOREST LIEU SELECTION—ACT 
J OLY Ay ee 


‘SANTA Fx Pree R. R. Co. v. Norriern Pactric Ry. Co. 


An application to make forest lieu selection under the act of June 4, 1897, by 
one who has done all that the law requires to entitle him to the selection, 
constitutes a claim subject to adjustment maner: the act of 7 uly 1, 1898, as 
extended by the act of May 17, 1906. 3 


First Assistant Secretary Pierce to the Contienonee of the General 
(F.W.C.) Land Office, January 19,1910. (5S. W. W.) 

This case is before the ‘Department upon the appeal of W. H.. 
Wilson, attorney-in-fact of the Santa Fe Pacific Railroad Company, 
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from your office decision of August 7, 1909, holding that the com- | 
_ pany’s proffered oe under the act of Tune 4, 1897 (30 Stat., 

36), for the SW. 4-NE. 1, NW. 4 SE. 4, NE: 1 SW. 4 and SE. ‘? 

NW. j, See. 27, T. 1 N., : 22, Ki... "The Dalles, Orion: land district, 

- may not be adjusted under the provisions of the act of July 1, 1898 
(30 Stat., 597, 620), as extended by the act of May 17, 1906 (34 
Stat., 197 . | 

It appears from the ee and your said aeeiaicn that the tracts. 
involved are within the indemnity limits of the grant made to the 
Northern Pacific Railroad Company for its constructed branch line, 
and. is also within the limits of the withdrawal made for the main 
line extending from Wallula, Washington, to Portland, Oregon; 

that that portion of the main line was never seed and the 
grant appertaining thereto was forfeited by the act of. September 29, 
1890 (26 Stat., 496) ; that the said tracts were selected May 2, 1885, 
by the Northern Pacific Railroad Company as indemnity on account 
fet its branch line, per indemnity list No. 1, which list was canceled 
(December 7, 1892, for the reason that the lands were within the limits 
emof the er mage on-account of the main line which had been de-— 
Feplared for ieiced and the said tracts were restored to entry. _ 
f-, This ruling was changed April 25, 1905, and on January 31, 1906, 
cythe selection of the Northern Pacific Railroad, now agile oon 
pany was reinstated. | 

CQ It further appears that in the meantime, namely, on Macon 18, 

bg *1905, the Santa Fe Pacific Railroad Company, by W. H. Wilson: its | 

fond attorney-in-fact, presented its application to select the said tracts 

—t under the provision of the aforesaid act of June 4, 1897, which ap- 

t 5 plication was rejected by the local office April 29, 1905, for the reason 
‘ that the said act of 1897 had been repealed by ‘the act of March 3, 

tal 1905 (33 Stat., 1264). The Santa Fe Pacific Railroad Company ap- | 

yi pealed to your onies where it was held in your decision of September 
2 8, 1905, that the selection by said company under the act of 1897 in 
met lieu of lands in the San Francisco Mountains Forest Reserve, was 


al covered by contracts entéred into by the Secretary of the Interior 


7, prior to the passage of said act of March 3, 1905, supra, and therefore 
ef valid, and your office accordingly révetcds ihe. accion, OF the Iced” 
si office and returned the papers with instructions that the same be 
CO accepted, if otherwise unobjectiouable. September 16, 1905, the reg- 
ister certified to the application and transmitted the same to ee | 
office. 
« dts further disclosed that on January 25, 1908, Messrs. Britton & 
Gray, attorneys for the Northern Pacific Railway Company, by let- - 
ter addressed to your office, invited attention to this claim and asked | 


that it be considered with a view to its disposition under the said acts _ 
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of 1898 and 1906; whereupon your office, by letter dated August 28, — 
1908, held that the case appeared to come within the provisions of 
said acts, and directed the local office to notify the lieu selector that 
he would be allowed sixty days from receipt of notice in which to 
proceed under said act in the manner prescribed in the official regula- 
tions of February 14, 1899 (28 L. D., 103), and that his failure to do so 
within the time prescribed would bé deemed an election to retain the 
land covered by said lieu selection. It seems that Wilson, the attor- 
ney-in-fact of the Santa Fe Pacific Railroad Company, was duly 
notified of the action of your office but took no action thereunder. — 

While no reason is assigned therefor, it further appears that about | 
one year later your office reconsidered the case and on August 7, 1909, 
rendered the decision under consideration, in which it is hela: that 
while the forest lieu selection was improperly rejected by the local © 
office when it was presented on March 18, 1905, nevertheless such se- 
lection required approval to give it validity, and that prior to such — 


approval was but the proffer of a selection; that the act of 1906, : | 


supra, extended the provisions of the act of 1898 to include any bona: 
fide settlement or entry made subsequently to J anuary 1, 1898, and. 
prior to May 31, 1905; and that.as the claim of the Santa F Fe Pacific: 
Railroad Company was based merely upon an application to select, it 
is not, in the opinion of your office, of the class of cases subject to--. 
adjustment under the provisions of the said acts of 1898 and 1906, the ~ 
eases of Northern Pacific Railway Co. v. Sherwood (28 L. D., 126), | 
- and State of Oregon v. Northern Pacific Railway Co. (35 L. D. =) o 
being cited in support of your conclusion. ae 
The appeal assigns error in your decision in recalling your offices: 
letter of August 28, 1908, which awarded the leu selector the right 
of election under the act of 1898, as extended by the act of 1906, and — 
im holding that the lieu selection made by the Santa Fe Pacific Rail-” 7 
- road Company required approval to give it validity, and contends... : 
that it was no fault of the lieu selector that his application was not*” 
accepted by the local office; that the base land assigned in support of wid 


the selection has been -pr eviously deeded to the government and ac-': 3) *:: 


cepted, for which reason it is submitted that the lieu selector should:: 
not now be made to suffer for faults committed by the officers of the _ 
government. -_ | 

The Northern Pacific Pailwag Company, on the other nada con- 
tends the claim is not entitled to adjustment under the act of 1898, | 
for the reason that while the act of 1898 made provision for adjust- 
ment of “claims” as well as entries, in extending the provisions of 
said act, Congress, by the later law of 1906 merely provided that the 
_ provisions of said act of 1898 should be extended to include any bona 
fide settlement or entry, and that inasmuch as the Santa Fe Pacific 
——-- 8098—vor 88—09-—26 
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Railroad Company is not a settler or entryman within the meaning 
of the act your office decision was undoubtedly correct in refusing an 
adjustment of its claim thereunder. 

The act of July 1, 1898, makes provision for the adj cunent of 
conflicting claims of individuals and the Northern Pacific Railroad 
Company—. | 
where, -prior to January 1, 1898, the whole or any part of an odd-numbered 
section, .in either the granted or the indemnity limits of the land-grant to the 
Northern Pacific Railroad Company, to which the right of the grantee or its 
‘lawful successor is claimed to have attached by definite location or selection, 
has been. purchased directly from the United States or settled upon or claimed 
in good faith by any qualified settler under color of title or claim of right under 
any law of the United States or any. ruling of the Interior Depar tment. 


The act of May 17, 1906, supra, a that the provisions of the 
act of 1898— 


be and they hereby are extended. to aaeinae: any bona fide settlement or eae 
made subsequent to January 1, 1898, and prior to May 31, 1905, in accordance 
. with the erroneous decision of the land department respecting the withdrawal 
on general route of the Northern Pacific railroad between Wallula, Washing- 
ton, and Portland, Oregon, where the same has not. since been abandoned. 


As is well known, this Department held for'a time that the com- 
pany’s grant of this land was forfeited by the act of 1890, and that 
ruling was in force until April 25, 1905, more than a month after the 
lieu selection involved herein was pesccnted at the local office. It 
should be noted that the local office did not refuse to accept the 
selection on account of the conflicting claim of the Northern Pacific 
Railroad Company, but because they: understood that the lieu selec- 
tion provisions of the act of 1897 had been repealed by the act of. 
“March 3, 1905, supra, and, consequently, when the case was consid- 
ered in your Giles the leu selection. was returned for allowance. 

The only question involved in this case is whether or not this heu _ 
selection, as presented to the local office on March 18, 1905, con- 
stituted an entry within the meaning of the act of 1906. It is ob- 
served that the act of 1898 makes provision for adjustment of claims 
based upon purchase, entry, or settlement, while the act of 1906, 
mentions only settlement and entry, the words “ purchase” and 
“claims” being omitted.. However, this is not considered material 
in view of the fact that the act of 1906 expressly extends to the 
territory described the provisions of the act of 1898, from which ‘it 
is but reasonable to assume that the term entry as used in the act of 
1906. includes also a purchase as well as an entry, and, indeed, any 
other class of claims contemplated by the act of 1898, | 

It is true, as stated in the decisions cited by your office, this De-. 
partment fee held that a mere application to enter which has not 

ripened into ‘an entry, or which is not based upon settlement, is not 


: 
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such a claim as is contemplated by the act of 1398, and in order, 


therefore, to determine whether or not the claim andar consideration — : 


is a claim or entry within the meaning of the adjustment acts, it is 
necessary to consider the nature of the transaction involved in an 
exchange of land under the-act of 1897, supra. 

The Department has held that the. essential requirements to be. 
complied with by a person seeking title to a tract of land in exchange 
for land covered: by a patent in a forest reservation— 

1. That he must relinquish to the government the tract in the forest reser- 
_yation, and submit satisfactory evidence in respect to the title thereto; 

2. That he must make selection of the tract desired in exchange for the tract 
Eo relinquished, and. accompany the selection by proof showing - elected < land 
to be of the condition and character subject to selection. 

Kern Oil Co. et al. v. Clarke (30 L. D., 550). 

And respecting the nature of the right neauined by relinguishiment 
and reconveyance to the United States under the exchange provisions © 
of the act of 1897, it has been held that the party making such relin- 


- quishment and selection acquires a right to have the selection ap-_ 


proved, if there is otherwise no objection thereto, of which he can not 
be divested by the subsequent elimination from the boundaries of the 
forest reserve of the lands in lieu of which the selection is made. See — 
ease of Gideon F. McDonald (80 L. D., 124). In that case it was 
held that McDonald by accepting the standing’ offer or proposal of 
_ the government contained in the act of 1897 and complying with its 
conditions, thereby converted the mere offer or proposal into a con- 
tract fully executed upon his part, and: in the execution of which by 
the government he had a vested right; that thereafter no act of either 
the executive or legislative branch of the government could ee 
- him of the right so acquired. 
Moreover, it has been also held that by relinquishment said recon~ 

veyance to the United States under the exchange provision of the act 
of 1897, the party making such relinquishment and selection acquires _ 
_ the right to have the selection approved, of which right he can not be 

. divested by a subsequent order withdrawing the selected lands from 
settlement, sale, or disposal. ° aoa v. Northern Pacific Railway 
— Company (30 Te D., 145). 
| Itis true that the Department, a the courts also, hold that until 


a selection is approved the selector does not acquire.a complete — 


| cadiabla title, and that prior to his acquiring an equitable title the 
government reserved the right, and might exercise it, of investigating 
any questions affecting the validity of the change. See Cosmos v. — 
Gray Eagle Co. (190 U. S., 301). In that case, however, it does not. 
appear that the government had ever accepted the relinquishment of 

the base tract assigned in support of the selection, and a further ques- | 
tion was ae as to the right of the pe to. determine prior 
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to the approval of the selection whether or not the land selected was 
of the character contemplated by the act providing for the exchange. 
It is at once apparent that no such questions are involved in this case. 
This case appears to be similar in many respects to the case of 
— Allyn v. Northern Pacific Railway Co. (387 L. D., 604), decided by the 
Department April 26, 1909, in which it was held that where, prior to 
May 31, 1905, a uber ad stone applicant submitted satisfactory 
proof and tendered the proper fees and purchase price’ but upon _ 
.which entry was withheld, not on account of any defect in the proofs 
but solely to await investigation by a special agent under general 
instructions in respect to timber and stone proofs, the claim of the 
applicant will be regarded as an entry within the purview of the act 
of July 1, 1898, as Srtended by the act of 1906, and therefore subject 
to adj ustment under the provisions of these acts. 

In that case it was stated that prior to May 31, 1905, the date 


specified in the act of 1906, Allyn had done everything. within his 


‘power in order to enter the land: and it was through no fault of his 
that his entry had not been allowed, and reference was made to the 
decisions of the Supreme Court of the United States in the case of 
‘Wirth v. Branson (98 U. S., 118), and Lytle v. State of. Arkansas 
(9 How., 314), in the’ former of which it was held that— 


‘The rule is well settled by a long course of decisions that when public lands — 


have been conveyed and purchased in the market, or otherwise opened to private | | 
acquisition, a person who complies with all the requisites necessary to entitle — 

him to a patent for a pantienjar lot or tract is to be regarded as the equitable | 
‘owner thereof, - 3 , : 

From the facts stated in this case it will be seen that the dinsin of 
the lieu selector was exercised under the erroneous decision of this 
Department announced in the Spaulding case, published in Vol. 21 
of Land Decisions; that his proffered selection was rejected by the 
local office, not beoatiss of conflict with the railroad claim but because - 
‘of the erroneous supposition of the local officers that the lieu selection 
"act had been repealed, and that in no event therefore might the selec- 
tion be accepted. The act, however, was reversed by your office 
‘letter of September 25, 1905, and the selection was returned for 
allowance. 

Under the rule obtaining at the time this lieu selection. was pre- 
sented, it should have been ‘allowed, and there would, therefore, seem — 
to be no doubt that the selection constituted an entry within the | 
“meaning of the act of 1906, and is prima facie entitled to adjustment — 
thereunder. This holding is not intended, however, to preclude your 
office from further examination of the selection. for the purpose of 
: ascertaining whether any ob] ections appear other than those con- 
sidered herein. 

‘Your office decision is reversed and the ease remanded for foxthes 
action not Inconsistent herewith. 
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JAMES C. Kewnepy. 


Motion for review of departmental decision of November 6, 1909, 
88 L. D., 289, denied ey First Assistant Secretary cd J ana 
20, 1910. 


—_—_ 


‘RAILROAD RIGETS OF WAY—POWER SITES. 


REGULATIONS. 


Addenda to regulatious concerning railroad right of way over the 
public lands, and forfeiture acts, approved May 21, 1909 (37 L. D., 
TOU): 

Section 5 of the above regulations is hereby amended ava extended 
by the addition thereto, alter paragraph (g); the following para 
graph, designated (h): | 

A stipulation by the eusaent under the seal: of the company, 
whereby it stipulates and agrees, as a prerequisite to the approval of 
the right of way applied for, that it will, upon proper request, elevate 
- or move its track and road-bed, in the nt of the present or future 
withdrawal of any portion of the public lands over which such right 
of way passes for power purposes. 

~ Such stipulation shall read as follows: 


- STIPULATION. 





' It is hereby stipulated and agreed by the Company, in con- 
sideration of, and as a prerequisite to the approval of its application for right 
of way, from. a point in to a point in ; which was. 

filed in the Land Office , that if said application is granted. and — 
approved, it, the said company, will ananee. move and elevate its tracks, road- 
bed and all appliances appurtenant thereto, at its own proper cost and ex- 
pense, and without cost to the Government of the United States, its lessees, 
grantees, their successors in interest, heirs or assigns, upon ninety-day written - 
notice so to do from the Secretary of the Interior, such changing, moving, and 
elevation of its tracks, road-bed and appurtenances as aforesaid, to be made 
to such height and distance from the approved right of way.and constructed 
road-bed. and in such manner as may be deemed necessary by the Secretary of 
- the Interior, for the purpose of utilizing to the best advantage any public lands 
of the United States over which said right of way passes, and which may now 
or hereafter be withdrawn by the Secretary of the Interior or by any other 
| lawful authority, for the conservation or use of power, POWee Sites, or power 



































purposes. 
The Company hereby consents to accept said right of way suk 
ject to the terms and conditions of this stipulation. . 
- —_—_—_—_—— Company. 
ee wae smat.] ——— President. 
‘Attest : | | 7 
——_—— Seeretary. 





Corporate acknowledgment. © : 
Approved, January 29, 1910: : 
Franx Pierce, 
Acting Secretary. 
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Fuuton v. Buonyoun. 
Motion for review Gt departmental decision of August 27, 1909, 38 


L. D., 175, denied by First Assistant Secretary rAeECe, January 29, 
1910. 


Union Paciric Ry. Co. ET aL. 


. Motion for review of departmental: decision of October 12, 1909, 


. 88 L. D., 262, denied by First Stan anaes | ‘Pierce, J ane ye oly. 


1910. 


SECOND HOMESTEAD ENTRY —DISCRETIONARY POWER OF SECRETARY. 


MarRMADUKE WituiamM Maruews. 


‘The acts of April 28, 1904, and Pebruary 8, 1908, authorizing second homestead . 


entries, do not take away from the Secretary of the Interior the discre- 
tionary power theretofore vested. in and exercised by him as head-of the 

‘ land department to permit second entries on equitable grounds in meri- 
torious cases where the first attempt to exercise the homestead right failed 

of consummation because of accident, mistake, or other sufficient cause. 
Finsans ‘Erhardt, 86-L. D., 154, paragraph 9 of instructions of June 11, 1907, 


85 L. D., 590, and paragraph 8 of instructions of February 29, 1908, 36 . 


L. D., 291, overruled. 


First Assistant Secretary Pierce to the Commissioner of the General 
“(O. L.) | Land Office, February 1, 1910. ' (J. R. W.) 


Marmaduke William Mathews appealed from your decision of 
February 6, 1909, rejecting his app tcaon for ea eee entry 


for lots 2 and 2 3, Sec. 30, NE. + NW. 4+ and NW. 4 NE. 4, See. 31, 


T. 164 N., R. 79 W., Devils Take North Dakota. 
April 6, 1908, Mathews side. homestead entry for lots 2 a 3, 
Sec. 19, T. 163 N., R. 79 W., 73.56 acres, canceled on relinquishment 


September 8, 1908. He. policed for entry of the-land first’ above de-_ 


seribed, Blias affidavit corroborated by two witnesses, setting up the 


first entry and that such land— 


is: totally covered with water, is unfit for agricultural purposes or hay land; 
that affiant is unable to live on said land as there is no part of it not under 
water at present time upon which he can erect a. building, and for such reasons 
affiant haS been unable to commence his residence or make any improvements 
thereon since filing; that said tract is lowland contiguous to the bed of Mouse 
River and the bed of the river itself and for the greater part of each year is in 
- the condition here described, but that at the time of making his filing thereon 
the water of the river was very low and the ice was not all thawed and affiant 
_was unable to ascertain the real condition of the Jand and did not receive re- 
liable information concerning the same before filing. Wherefore affiant asks 
that said entry be canceled and his filing for [land now applied for] be accepted. 


- 
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oe 


You held that: 


AS applicant’s former entry was not made until April 6, 1908, he does not 
appear to be entitled to the benefits of act of BODEURDY 8, 1908 (35 Stat., 6). 
His application is accordingly denied. 


- The act referred to provides: 


That any person who, prior to passage of this act, has made entry under the 
homestead. laws, but from any cause has lost, forfeited or abandoned the same, 
shall be entitled to the benefits of the homestead law as though such former - 
entry had not been made, and any person applying for a second. homestead . 
under this act shall furnish the description and date of his former entry: Pro- 
vided, That the provisions of this act shall not apply to any person whose | 
former entry was canceled for fraud, or who relinquished the former entry for 
a valuable consideration. 

A similar act was that of April 28, 1904 (33 Stat., 597), upon which 
the Department held in Finsans Erhardt (36 L. D., 154) that “the 
Secretary of the Interior does not have the discretionary power — 
which was exercised prior to the passage of the act of April 28, 1904.” 

These acts are in substance mandates of Congress to the land de-— 
partment to allow second homestead entries in cases wherein the 
applicants show they are within the provisions named in them. They 


were, however, construed as acts of limitations upon the power of the 


land cepaieaean to grant relief in cases of accident and. mistake. By 
instructions of June 11; 1907 (35 L. D., 590), the act was construed 
as a limitation, es 9 being that : | 


_ In the absence of legislation by Congress, restoring the homestead right, the 
making of one homestead entry for the maximum area allowed by law exhausts 
the homestead right, and this Department is without authority to allow second 
entries to be made. When applications to make second entries are presented 
and fail to show that they come within the purview of any of the acts of Con- 
gress allowing second homestead entries, registers and receivers will reject © 
Such applications, giving the. reasons therefor and allowing the usual right of — 
appeal. 


_ This was adopted in the same words as paragraph 8, instructions of 
February 29, 1908 (36 L. D.,-291), as applicable to second entries 
under act oF February 8, 1908, supra. This was a new departure 
from the former holding x the land department, which was (General - 
Circular of January 25, 1904, p. 19) that: a“ 


_ In some cases, however, where obstacles which could not have been cn 
and which render it impracticable to cultivate the land, are discovered subse- 
quent to entry (such as the impossibility of obtaining water by digging wells or. 
otherwise), or where, subsequently to entry, and through no fault of the home-. . 
-steader, the land becomes useless for agricultural purposes (as where by the 
deposit of “tailings” in the channel of a stream -a dam is formed, causing the 
waters to overflow), the entry may in the discretion of the Commissioner of 
the General Land Office be canceled and a second entry allowed. 


. ‘This was an equitable power for relief of accident or mistake, or 
_ wrong of others than the entryman. Such equitable power arises 


— 408 DECISIONS RELATING TO THE PUBLIC LANDS. | 


from the nature of the land department as the tribunal of sole juris- 
diction to administer the public land laws. In the homestead law 
“the end in view was the peopling of vacant public lands with set- 
tlers owning and cultivating their own homes.” Webster v. Luther 
(163 U. S., 331, 840). The right was accorded to every citizen, or — 
head of family, and the public benefit from extension of the produc- 
_tive agricultural area and increase of number of citizenship, as a_ 

measure of national concern and wise public policy, was deemed full _ 
consideration for the land donated to those who accepted its benefits. 

Accident and mistake are inevitable in human affairs. The object 
of Congress and the object of the citizen in accepting its offer must 
sometimes fail of accomplishment through no fault of the entryman. 
The land department having all and sole jurisdiction to administer 
the act necessarily had power to grant relief in such case as any other 
tribunal would have in similar case to relieve from the hardships of 
accident and mistake. Equitable rights are within jurisdiction of 
the land department to determine. Brown ». Hitchcock (173 U. 8., 
478, 478). It may relieve against unforeseen occurrences not pro- | 
| vided for by express statutory provisions. Williams v. United States 

(188: U. S., 514, 524). The land department has been wont to exer- 
cise such powers from the earliest times. The rule of approximation 
is an example, express restrictive words as to area that may be en- 
tered under various statutes being forced to yield, as to fractions of 
subdivisions, to administrative necessity in order to effectuate the 
spirit and purposes of the land laws. Instructions (31 -L. D., 225). 
' The homestead law as construed by the land department is like 
the preemption law in respect to a single exercise of the right. In 
Hannah M. Brown (4 L. D., 9) the right was attempted to be exer- 
cised but was defeated of fruition by a prior right to the tract, and 
when Mrs. Brown attempted to exercise it it was claimed that she was 
disqualified. The Department held that: 

When the law restricted persons, otherwise properly qualified, to “ one pre- 
emptive right,” it meant a right to be enjoyed in its full fruition; not that a 
fruitless effort to obtain it should be equivalent to its entire consummation. — 
The object of the homestead law being “the peopling of vacant 
- public lands with settlers owning and cultivating their own homes,” 
it was early held by your office and by the Department that attempt 
to exercise it on land unfit for a home and not susceptible of cultiva-— 
tion, did not bar allowance by the land department of another entry. 
L. P. Skarstad e¢ al. (1 L. D., 56); Silas Halsey (2 L. D., 171) ; Ed- 
~ win. Edwards (8 L. D. 429) ; Wilham E. Jones (9 iv =Ds 207): 
Samuel P. Durham (10 ise D., 557) ; Lewis Wilson (21 L. D., 390) ; 
John Herkowski (28 L. D., 259, 260), Many other decisions, not 
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sis anaes the iomesiend law but under other laws giving a single ~ 
right like the preemption and timber and stone acts, might be cited. 
Those given suffice to show that from early in history of the home- © 
stead law it was recognized that when there was mistake in the char--_ 
acter of the land whereby the intent of the law and intent of the en- 
-tryman for cause not his fault were defeated, the right was deemed 
not exercised and right to make entry could be recognized as existing. 
This salutary and eminently equitable rule is not taken away by _ 
the act of April 28,1904, or of February.8, 1908, supra, or by any | 
other act of like : similar tenor and auepose: ‘Those acts are 
remedial merely. They show no purpose to take away salutary 
_ powers long exercised and exercised and existing from organization. 
of the land department. They are not acts of limitation of power 
but are grants of right in cases not within the ordinary and long- 
exercised power of the land departmerit. The instructions and de- 
cision in Finsans Erhardt, cited as authority for your decision, con- 
struing these acts to be limitations upon the power of the land de- 
partment to grant relief in such cases, are clearly misconstructions 
of these relief acts, and erroneous, and will no longer be observed by 
your office. 

The proofs satisfactorily show that the object of the homestead 
law and intent of Mathews in making his entry were defeated with- 
out his fault; that the entry was made by mistake as to the character 
of the land, which’ was utterly worthless and incapable of cultiva- 
tion or. to be improved and made a home. He never in fact intelli- 
gently exercised his homestead right and it will be recognized by 
your office as not exercised and not exhausted by his illjudged and 
futile attempt. If no other objection exists his application will be 
allowed. — 


ee ee 


| Cony rho RESERVATION—MINING Ele ee eS 


Tesecuenions: 


-By virtue of the provisions of the act of July 1, 1898, -mineral lands within the 
diminished Colville Indian ‘reservation are subject to location and entry ~ 
under the mining ‘laws. 

A mere paper location, not based upon 4 valid discovery of mineral, does not 
withdraw the land from allotment, and allotments thereof may be made, due 
care being exercised not to make allotments of lands which are in fact. 
mineral. 


Furst Assistant Scoretary Pierce to the. Gta of re ndian, | 
(0.1L) =  — Affairs, February 1, 1910. — 

You submit under date the 12th instant, for department approval; 
- recommendations to govern the action of the Commissioner of the 


~ 
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General Land Office in the aiatres of mining claims on the diminished 
Colville Indian reservation. You recommend: | 

First. That you be authorized to instruct the superintendent in 
_ charge to notify all persons attempting to file mineral claims thereon 
that such proceedings are unwarranted and that if they do not dis- 
continue further operations along that line they will be regarded as 
trespassers and DEORE steps war be taken to remove them from the 
reservation. 7 

Second. That the filing of no more aineeel entries on the eouth half 
of the Colville reservation he permitted and that the necessary steps _ 
be taken, where such can be done, to cancel or otherwise vacate all 
previous entries which have been ae: thereon. - 

You quote from the act of July 1, 1898 (30 Stat. 598) : 


That the mineral lands only in the Colville Indian Reservation, in the State 
of Washington, shall be subject to entry under the laws of the United States 
in relation to the entry ‘of mineral lands: Provided, That lands allotted to 
the Indians or used by the Government for any purpose or by any school shall 
not be subject to entry under this provision. 


Also from the act Ss March 92, 1906 (as Stat, £0), section 8, pro- 
viding: 


That upon the completion of said allotments to said Indians the residue or — 
surplus lands—that is, lands not allotted or reserved for Indian school, agency, 
or other purposes—of the said diminished Colville Indian Reservation shall 
be classified under the directions of the Secretary of the Interior as irrigable 
‘lands, grazing lands, timber lands, mineral lands, or arid lands, and shall be 
appraised under their appropriate classes by legal subdivisions, with the excep- 
tion of the lands classed as mineral lands, which need not be appraised, and 
- which shall be disposed of under the general mining laws of the United States. 

You give as your opinion that the act of 1898, construed with the 
act of 1906, does not permit mineral entries to be made within the 
-diminished Colville reservation prior to the allotments. and that 
_ there is no provision in either act’ whereby mineral: entries may be 
made prior to allotments. 

The circular of August 11, 1898 (27 L. D.. - 366), recognized the 
fact that mining locations‘ may be made under the act of July i 
1898, and that provision is neither annulled. nor modified by the act = 
of March 99,1906 (34 Stat., 80). 

See also 30 L. D., 88-89, whoreili err Attorney-General Van 
Devanter, in an ‘opinion dated June 26, 1900, addressed to. the Sec- 
retary of the. Interior, relative to the cudins of timber on mining 
_ ¢laims on the south half of the Colville Indian reservation, Wash- 
| ington, stated : = | 

Thus the mineral. lands within the boundaries of the present reservation , 
were made subject to location and entry under the mining laws. 


| As to the assertion that a large portion of the mineral claims 
within the south half of the reservation are fraudulent, in that the - 
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Jand is not mineral in character, but is first-class farming and fruit 
land, the department December 6. 1905, upon your recommendation, 
directed the Commissioner of the Cae al Land Office to instruct the 
officials of. the local land offices to refuse to accept any placer mining 
filings until indisputable evidence of the true character of their 
claims is produced and also directed that the whole subject of placer. 
mining on the south half of the resérvation be investigated by a 
mining expert. The local officers were so instructed December 9, 
1905, and investigation has been made and upon the reports filed su its | 
have been recommended to set aside certain mineral patents and steps 
are being taken to declare void certain mining applications and loca- 
tions, all upon motion of the land department. And the department 
Is juformally aclvised by the Commissioner of the General Land Office. 
that no mineral entry in the south half of the reservation will be | 


passed to patent until there has been filed convincing evidence that _ 


the land is properly. subject to entry under the mineral land laws, 
and that all cases arising directly between mineral claimants and In- 
dian allottees involving ‘the mineral character of the land will when 
presented receive careful and prompt attention. 

The steps taken.aud -contemplated by the Commissioner and the 
General Land Office appear sufficient, under present conditions 
_ shown, to protect the interests of all ae and a suspension of 
the operation of the mineral land laws over the south half of the 
reservation for the purposes asked would be unwarranted in the face ' 
-of the provisions of the act of July 1, 1898, supra. : 

With reference to the question Sr allotting to the imaiwas lands | 
embraced in mining locations which have been adjudged invalid be- 
cause of the fact that there is no mineral therein, or of locations 
which have not been made the subject of decision-but. which in fact — 
_ do not contain mineral, you are directed to advise the superintendent 

of the agency and the allotting agent that allotments to the Indians 
of such lands: may be made, because a mere paper location, not based 
upon a valid discovery of mineral, does not withdraw the land from 
allotment. In such cases the allotting agent should exercise due care 
not to make allotments on lands which are in fact mineral, and in this. 
connection it is suggested that the allotting agent may in such cases 
call upon the Chief of Field Division, General Land Office, to assign 

a mineral expert to examine the lands and, 1f found by his to be in - 
fact non-mineral, to proceed :to allot the same as in other cases, and 
~ 1£ in such cases the mineral claimant attempts to continue in posses- 
‘sion of the reported invalid locations, proceedings thereagainst can — 
be instituted by this Department to sian possession of the land. ° 
The superintendent’s letter, with its enclosures and the supplemen- 
tal mp On of eps allotting agent Hunt, are returned as Requesten, 
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RELINQUI SHM ENT—HOMES TEAD EN TRY—NONC ONTIGUOUS TRACTS— 
‘EQUITABLE ADI UDICATION. 


é 


GrorcE H. Plowman. 


The. relinquishment of part of a bomestead entry, which would render the re- 
maining tracts noncontiguous, should not be accepted. | 

Where, however, such a relinquishment was accepted, and the entryman upon 
faith of such action complies with the law and submits proof with respect. 
to the remaining noncontiguous tracts, the entry may be submitted to the 
Board of Pate Adjudication with a view to confirmation. 


First Assistant Secretary Pierce to the Commissioner of the General 
(I. W. C.) — Land Office, Febr uary Fell. (8. W.W.) 


This is the appeal of George ie) Plowman from your office decision 
of September 17, 1909, holding that his homestead entry, hereinafter 
_ described, may not be. submitted to the Board of Equitable a 
cation. 

It appeaxs that on January 2, 1906, Pisa made homeatend 
entry, No. 28685, for the E. 4 of NE. 3 4, SW. 4 1 NE. 3 and NE. 4 SE. 4, 
Sec. 19, T. 22 N., R. 21 W., Woodward, Oldahomn: land eee 
that on December 21, following, his entry was canceled as to the E. 4 
of NE, 4, upon his relinquishment, and on the same day that land was 
entered by Mary A. Wood; that final proof was submitted by Plow- 
man for the NE. 4 SE. 4 and SW. 4 NE. i, the two tracts remaining 
in his entry, upon ace final forint No. 69190 was issued May 1, 
1908. 

It further appears that by your office letter “ C” of October 24., 
1908, the local office was directed to advise Plowman of the condition 
of his entry, and that he would be required to show cause why his 
entry should not be canceled, or to elect which of the forty-acre 
tracts he would relinquish, and that in the event of his failure to 
take’ action within. the time specified, his entry would be canceled. 
Plowman appealed to the Department, where it was decided, under 
date of June 4, 1909, that the action of your office was correct, but 
inasmuch as patent may issue under certain conditions for noncon- © 
tiguous tracts (B. F. Bynum e¢ al., 23 L. D., 389, and Akin v. Brown, © 

15 L. D., 119), it was held that further time stiould be allowed Plow- 
man to ‘contply with the requirements of your office oe show cause 
why his entry should not be canceled. 
In an affidavit submitted in accordance with the said requirement, 
Plowman alleges that about the month of December, 1906, he was — 
financially distressed and was offered three hundred dollars to relin- 
quish the E. 4 of NE. 4 of the land entered by him; that before doing 
so he consulted with several reliable persons as to whether or not he 
could properly relinquish that particular portion of his entry and 
at the same time make proof and secure patent for the remaining 
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tracts which were rendered noncontiguous by reason of the elimina- _ 
tion of the E. 4 of NE. 4, and he was told that he could do so; that — 
he is an old man and resided faithfully upon the land, which consti- — 
tuted his only home, and is still residing there; that he has complied 
with the law as best he could and prays that the case be referred to 
the Board of Equitable Adjudication for relief. | | 
_ From the decision of your office denying oe prayer Plowman has — 
appealed to the Department. ie 
It is well established that the homestead law as construed by the 


Department requires that homestead entries may not properly em- © 


_brace noncontiguous tracts, and that tracts which only corner upon 
each other are not contiguous and do not form parts of one body of 
land. This being so, it would seem to follow that the action of the 
local office and of your office also, in accepting Plowman’s relinquish- 
ment of such a portion of the land entered by him as left the remain- 
ing tracts noncontiguous, was Improper. Not only does it appear that 
he was allowed to relinquish his entry in this manner, but it is further 
shown that he was permitted to make final proof in support of his 
entry as reduced, upon which final certificate was issued to him. 

This case does not fall entirely within the rule laid down by the 
Department in the cases cited. It: is apparent, however, that Plow- 
man was advised by those with whom he consulted that he might 
properly take such action, and he was even pena to do so by the 
register and receiver. 

By section 2450 of the Revised Statutes, as mended the Commis- 
sioner of the General Land Office is authorized to decide: upon prin- 
ciples of equity and Justice, as recognized in courts of equity, and in 
accordance with regulations to be settled by the Secretary of the In- 
terior, the, Attorney-General, and the Commissioner of the General 
Land Office conjointly, consistent with such principles, all cases of 
suspended entries of public lands. Under this authority of law regu- 
lations have been issued providing for the equitable adjudication of 
entries made under the public land laws. These regulations were . 
issued originally prior to the enactment of the homestead law and at a 
_ time when preemption entries constituted by far the greater number — 
of entries which required action of the nature indicated, hence the first 
_ rules issued relate chiefly to preemptions. Rule ten provides (General 
Circular, page 246) : . | 

Preemption entries founded upon a bona jide right of pr eemption, where, as it . 
respects. the mode and manner of the entry, there is not a strict conformity with 
the law, but where such entry does not embrace a quantity exceeding that 
allowed by law, is in accordance with the wish.of the party or parties interested 
-and does not interfere with the rights or interests of another. oe 

It is believed that if this were a preemption entry it could, in the 
absence of other objection, be patented under the provisions of the 
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rule above quoted, and inasmuch as the rule relating to the contiguity 

or compactness of tracts entered under the preemption law is also 
applicable to tracts entered under the homestead law, there seems to 
be no reason why rule ten of the regulations may not be aa with — 
equal force to a homestead entry. 

As originally located, this entry formed one body of land consist- 
ing of contiguous tracts, and the requirement of the homestead law in — 
that regard was therefore fully met. The entryman was subsequently 
- permitted, in disregard of the rule obtaining, to relinquish a portion . 

of his entry and to submit final proof upon the tracts not relinquished. 
Under these circumstances it is believed that his case should be sub- 
-mitted to the Board of Equitable Adjudication with favorable recom- 
mendation, provided it is found upon examination of his proof that 
he has in all other respects made a substantial eompliance with. the . 
homestead Jaw. | 
Your office decision is modified acoordingly. 


ed 


‘OKLAHOMA LANDS—RAILEOAD | RIGHTS OF WAY—ANNUAL FRAN-=~ 
 CHISE Pat 


INSTRUCTIONS. 


The annual payment, of fifteen dollars per mile of road, required by various 
acts of Congress granting rights of way to railroad companies through 
‘the Indian Territory, is not in the nature of compensation, nor a property 
tax upon the land involved, but is in the nature of a franchise tax or 
charge upon the business of the corporation constructing the road ; and. is 
in no wise affected by the departmental regulation fixing November 1, 1908, 
-as the date prior: to which railroad companies might acquire title to the 
land oceupied by them for. rights of way, ete. 

After the State of Oklahoma was admitted into the Union, November 16: 1907, : 
the Indians, as tribes or nations, ceased to own and occupy the lands in 
the sense in which that-expression is used in the acts of Congress fixing the 
fifteen-dollar charge, and thereafter such charge could not lawfully be 
exacted. However, the payment for the year ending June 80, 1908, being 
payable in advance, must be paid in full. 


First Assistant Secretary Pipes to the Commissioner of Indian Aff airs, 
(F. W.C.) February. 2, 1910. 0S. W.W.) 


The laws under which rights of way were oranted to railroad 
companies in’ the former Indian Territory contain, substantially, the 
following provision: 


* That where a railroad is constructed under the provisions of this act there 
shall be paid by the railway company to the Secretary of the Interior, for the - 
benefit of the particular tribe or nation through whose lands any such railroad 
nlay be constructed, an annual charge of fifteen dollars per mile for each mile 
of road constructed, the same to be. paid 50 long as ‘Said lands shall be owned 
and HOceunIee: Dy: such nation or aie a 


Mam eee cones 
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ee section sixteen of the act of FE sbeanen 28, 1902 (32 Stat., 43, 
_ 48); also act of March 2, 1887 (24 Stat., 446); act of Febeuary 8, | 
1888 (25 Stat., 35); act of F ebruary 27, 1893 (27 Stat:, 492) ; section . 
‘five of the act of March 2, 1899 (30 Stat., 990); act of February 24, 
1896 (29 Stat., 18) ; and ather acts granting special rights of way to. 
railway companies through the Indian Territory. _ | 
By the acts of July 1, 1902 (82 Stat., 716) ; March 1, 1901 (31 Stat., 
861); and July 1, 1902 (32 Stat., 641), ratifying agreements with 
the Cherokee, Cice Choctaw and Chickasaw nations, provision. is 
made whereby lands. to which railway companies had acquired a 
vested right for rights of way for station grounds ete., prior to the 
date of the ratification, were reserved from allotments to the Indians. 
By section fourteen of the act of April 26, 1906 (34 Stat., 137), 
Congress, in providing a means for closing up the’ affairs of the Five. 
Civilized Tribes, declared : 


That this section shall not ae to land reserved fron allotments pacatse of ” 
the right of any railroad or railway company therein in the nature of an ease- 
ment for right of way, depot, station grounds, water stations, stock yards, or: 
other uses connected with the maintenance and operation of such company’s 
- railroad, where title to such tracts may be acquired by the railroad or railway 
company under rules and regulations to be prescribed by the Secretary of the | 
Interior at a valuation to be determined by him; but if any such company shall 
fail to make payment within the time: prescribed by the regulations or shall 
‘cease to use such land for the purpose for which it was reserved, title thereto 
shall thereupon vest in the owner of the legal subdivision of which the land so 
abandoned is a part, except lands within a municipality the title to which, ‘upon 
ependonenl shall yest in such municipality. . 


Under date of June 12, 1908, hecBienciey of the Interior ap- 
proved regulations governing the acquirement of title by railway 
companies occupying lands in’ the former Indian Territory, for | 
depots, station grounds, etc., in which November 1, 1908, was desig- 
nated as the date prior to which any company holding title in the 
_ nature of an easement might acquire the fee simple title to such lands, 
as provided in section fourteen of the act of 1906, above mentioned. 
This date, it seems, was subsequently extended to March 1, 1909, 
in order that the appraisers appointed to value the right of way of 
the Midland Valley Railroad Company mune have ome time. 
within which to complete their work. 

January 22, 1908, your office, in a letter addressed. to the eee 
ment Jecaeeced the opinion that there was sufficient authority of 
law to require railway companies to pay the annual charge of fifteen 
dollars a mile accruing up to and including November 1, 1908, the 
date originally designated in: the departmental regulations above 
mentioned, which opinion was. approved by Assistant Secretary _ 
Wilson, February 19, 1909, and, in accordance with the views of 
your office as thus approved, calls were made by the Commissioner 

| | | 
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to the Five Civilized Tribes upon the various aia companies 
operating roads in the former Indian Territory to pay this annual 
charge of fifteen dollars per mile up to November 1, 1908. 

The railway companies refused to make such payment, some as- 
signing one reason and others another, it being maintained by some 
of the companies that upon the allotment of the lands to individual — 
Indians their tribes or nations no longer had any title thereto. 
Others of the companies maintained that upon the admission of 
Oklahoma ‘as a State, on November 16, 1907, the right of the tribes 
or nations to demand this charge cone 

The opinion of your office was evidently based upon the theory 
that the charge of fifteen dollars per mile was in the nature of a 
property tax upon the land occupied as a right of way, because your 
office held that the right to receive this payment existed in the Indian 
tribes or. nations until November 1, 1908, on which date, by operation | 
of law, the title to land occupied as rights of way by railway com- 
panies vested in the owners of the subdivisions in which the rights 


_ of way were located, unless, of course, the railway companies had, 


‘In accordance with the regulations of the Interior Department, pro- 
ceeded to acquire fee simple title to such rights of way as prescribed - 
in the act of April 26, 1906, sera. 

In view of the aporetice of the questions raised, and because of 
the diverse opinions expressed by the interested parties, the Depart- 
ment, under date of November 18, 1909, directed your office to notify 
interested parties that they would be permitted to present their 
views at an oral hearing to be held on December 15, 1909, on which 
day various companies were represented by counsel, and others have 
since been heard on briefs. 

Tn order to make a proper disposition of the questions involved it 
becomes necessary to determine first whether or not this annual 
charge of fifteen dollars per mile exacted of the railway companies, 
is a part of the compensation for the land, or whether it is a prop- 
erty tax upon the land itself, or whether it IS a charge 3 in the nature 
of a franchise tax. | 

It is not believed that Congress considered the annual see of — 
fifteen dollars per mile as a part of the compensation to be paid to 
Indians by. the companies who might construct railroads in the Terri- 


_. tory, for the reason that compensation is usually reckoned as a fixed 


sum, payable at once or in parts, the amount, however, being always 
definite or determined, while a tax is usually in the nature of an 
annual payment: for an indefinite period. Moreover, that this charge 
of fifteen dollars per mile did not constitute a. tax on the land itself 
is evident from the fact that the railway.company did not acquire 
fee simple title to the rights of way but merely -a right therein in the 
nature of an easement, as the fee simple title remained in the tribe 


DECISIONS RELATING TO THE PUBLIC LANDS. 417 


or nation. That Congress did consider this annual charge in’ the 
' nature of a tax, is shown by the fact that provision was made in © 


most of the statutes providing for the acquirement of rights of way 


through Indian Territory to the effect that Congress, or the State . 
subsequently created, should not ey be precluded from 1 Am posing | 
any “ additional tax.” 

Another reason’ for holding that. the annual paviisnt of fifteen 
dollars. per mile was not compensation either to the individual 
Indians affected or to the nations or tribes, exists in the fact that 
_ the railway companies were required not only to pay the individual 
occupant of the land affected by the right of way the amount of 
damages resulting from the right of way but the companies were. 
also required to pay the tribes or nations the sum of fifty dollars 
per mile for each mile of road: constructed, and it is reasonable that 
this payment to the individual affected and to the tribe or nation 
~ was considered the compensation to be paid. for the right of way. 

Upon careful: consideration, therefore, the Department holds that 
the annual payment of fifteen dollars per mile was not in the nature | 
of compensation, was not a property tax upon the land involved, 
but was in the nature of a fr anchise tax or charge upon the business 
of the corporation constructing the road, 

In this view of the case it is not believed that the payment of this 
charge is in anywise affected by the regulations of the Interior De- — 
- partment issued under the regulations of April 26, 1906, and fixing 
November 1, 1908, as the date prior to-which ‘railway - companies . 
might acquire title to the land ee by them for rights of 
way, etc. | 

While it is true that ne tribal eontcious of the idiads still exist 


for certain purposes, they no longer have any such existence as 


they had at the time of the enactment of the various acts of Con-. 
gress by which provision was made for granting rights of way to. 
the railway companies. When those acts of Congress were passed 
there was no State or Territorial government except that of. the 
- Indian: tribes or nations, and the payment of this annual charge of 
fifteen dollars per mile was exacted by Congress for the benefit of 
the tribal governments. While the tribes still have existence for 
certain special purposes, they no longer exercise the functions of a 
political government, as the tribal government has been superseded by 
that of the State. In brief, after the admission of the State of | 
Olkahoma the Indians ceased to own and occupy the lands in the sense 


_-. in which that expression is used in the acts of Congress involved. — 


However, it must be observed that the State was admitted a 
November 16, 1907, and at that time the charge for the year ending 
June 30, 1908, had accrued: and been payable for more than four 


8098—vor 38—08—27 
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months. This charge was, under the administration of the Depart- 
ment, payable annually in advance, and inasmuch as the payment 
for the year ending June 30, 1908, should have been made in ad- 
vance, it follows that the full annual charge for that year must be > 
paid by the companies interested. In this connection it should be 
noted that.one or more of the companies have already paid the full 
charge for that year. 

The approval of the suggestion contained in your. office iste of 
J anuary 22, 1908, is modified eceortine ly. 


a 


HOMESTEAD ENTRY BY INSANE ALIEN—ACT OF JUNE 8, 1880. 


Smon Hapa. 


An alien who was aeportad within three years. after coming to this country, on 
the ground of insanity existing prior to his arrival, was not qualified to 
- initiate a homestead claim, notwithstanding he may have declared his 
intention to become a citizen, and an entry made by him is not ‘confirmed 

by the act of June 8, 1880. 


Poerst Assistant Secretary Pierce to the Commissioner of the General 
(F. W. C.) Land Office, February 3, 1910. — (G.C. BR.) 


Simon Hafdal has appealed from your office decision of October 
22, 1909, requiring him to show cause within sixty days Rhy his 
onestad entry 0842, made October 29, 1908, for the NE. 4 NE. 4, 
S.4 NE. 4 and SE. NW. 4, Sec. 36, T. 158 N., R. 28 W., one Lake, 
‘Minnieasta, should not be canceled, aaa Carl Andercon’ s homestead 
entry No. 1123 (0841), made for the same and J uly 8 5, 1907, be re- 
instated. : 

On July 17, 1908, there was exccuted the following paper before a 
United States.commissioner. 


Gust Bergstrom, being first duly sworn, deposes and says that he is the 
gn of Carl Anderson, we mae homestead entry No. 1123, for the NE. 4 _ 
“NE. 4, S. 4 NE. 4, and SE. + NW. 4, Sec. 36, T. 158 N., R. 28 W.; that during | 
the latter part of March, 1908, the said Carl Anderson became insane, and on - 
or about the 6th day of July, 1908, was deported to Sweden, by order of the: 
Secretary of Commerce and Labor; that I am the only relative of said Carl 
Anderson capable of inheriting said homestead; and that I hereby a 
all claims to the above described entry. a | 


On the same date, and before same officer, Simon Hafdal exéeuted 
a contest affidavit, and alleged that Anderson, who made said-entry— 
has been adjudged insane, and has been deported to Sweden, and his cay Trela- 


-tive capable of inheriting is Gust Bergstrom. 


‘The contest affidavit and Bergstrom’s relinquishment were filed in 
local office October 9, 1908, together with a letter dated July 5, 1908, 
from Charles W. Seaman, Tmmiigeation Inspector j in charge at Minne- 


oo 
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apolis, Minnesota, the letter being addressed to Gust Bergstrom at 
Loman, Minnesota. | Phe inspector in said letter said: 


I beg to advise you that your brother Carl ‘Ander son, an insane public ange ze 
-at the State Hospital,_Fergus Falls, Minnesota, has been or dered deported by the 
Secretary of Commerce and Labor. This decision was anticipated in my letter 
to you of the 27th ultimo. I am unable to state the exact date of his departure, 
‘but he will probably be deported some time within the next three weeks. 


The register, October 20, 1908, advised Hafdal that his contest 
_ affidavit failed to state a cause of action, but added: | - 


The: relinquishment executed by Gust Bergstrom, filed by you in the above 
case, as aided by the letter of Charles W. Seaman, Inspector in charge of the 
Immigration Service, while not in the best of form, is deemed by us to be suffi- 
ciént to warrant the cancellation of the entry. You should therefore inmedi- 
ately file in this office your application. to enter said land. 


So instructed, Hafdal filed his application, and his entry. for the 
land-was, October 29, 1908, allowed— Anderson’ s entry coreeuneDy) 
being canceled. 

_ No one is here protesting against Hafdal’s entry, and, as siseeved: 

Bergstrom, brother of entryman and the only heir papable of in- 
heriting, as sworn.to by him, has relinquished all his interest in the 
land. . Under such circumstances, the Department is of opinion that 
Hafdal’s existing entry should not be canceled. 

Moreover, it is doubtful if Anderson can ever become a citizen of 
the United States, although 1t appears that on June 12, 1907, he de- 
clared -his intention to become such before the District Court of 
Koochiching County, Minnesota. 

On request of the Department for aa tbenntion in this case, the 
Department of Commerce and Labor, January 26, 1910, stated that 
the entryman Anderson arrived on April 18, 1907, at the Port of 

St. John, N. B., and was examined by the immigration officers and 
_ admitted; that the exact date of his entry is not known, but ap- 
parently was shortly after the date of his inspection and admission. 
The Department of Commerce and Labor further said: 

On April 1, 1908, he (Anderson) was cer tified to be insane and 2 public aianee 
in the State Insane Hospital at Fergus Falls, Minnesota, from causes existing 
prior to landing. Warrant of arrest thereupon issued, and a hearing was given | 
thereunder. ... The. Department was satisfied that the causes of the 
insanity antedated arrival in the country, and directed deportation to Sweden, 
-which was effected on July. 31, 1908, from Montreal, Province of Quebec, Can- 
ada. <A brother, Gust Bergstrom, residing at Loman, Minnesota, and an uncle, 
Christ Swenson, residing in Minneapolis, Minnesota, are the only known rela- 
tives in this country. | 

‘The twentieth section of the act of February 20, 1907 (84 Stat. 898, - 
et seqg.), provides: 


That any alien who shall Bates the United States in violation of law, and 
such as become public charges from causes existing prior to landing, shall, upon 
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the warrant of the Secretary of Commerce and Labor, be taken into custody 
‘and deported to the country whence he came, at any time _ three ‘years — 
-after the date of his entry into the United States. 


Section 21 of said act provides: 


"That in case the Secretary of Commerce and Labor shall be satisfied that an 
‘alien has been found in the United States in violation of this act, or that an 
alien is subject to deportation under the provisions of this act, or of any law 
of the United States, he shall cause such: ‘alien, within the period of three years 
after landing or entry therein, to be taken. into custody and returned to the 
country whence he came, as provided by section twenty of this act. . 

It appearing from investigation and report made by the Depart- : 
ment of Commerce and Labor that the cause of Anderson’s insanity ~ 
antedated arrival in this country, deportation was properly effected 
in pursuance of the statute quoted. - 

_ Anderson’s expressed intention of becoming a citizen was wholly 
nugatory. As stated by the Supreme Court of the United States in - 
Ju Toy (198 U. S., 253): | _ 

The petitioner, although physically within our boundaries, is to be copanaed , 
as if he had been stopped at the limit of our jurisdiction and kept there woe 
his right to enter was under debate. 


If the entryman could not, by reason of insanity, become a ues 
of the United States, fran which he was deported within three 
years from arrival, for causes existing prior thereto, it would appear 
that-he was not qualified to initiate a homestead claim, and therefore 
the confirmatory act of June 8, 1880 (21 Stat., 166), has no applica- 
tion to this case. His heirs, if any, can not fase any further or better 
right to the land than he. 7 
It follows that no error was committed by the eat officers 3 in 
cancelling Anderson’s entry. 
Hafdal’s entry, under the circumstances stated, will be dilowed to 
remain intact, subject to future compliance with the law. ye 
the action appealed from is reversed. 


DESERT-LAND ENTRY — FINAL PROOF—RECLAMATION —DISTRIBU- 
TION OF WATER, ‘ 


ALONZO B. Coie 


Where the final proof submitted upon a -desert-land entry shows. that the entry- . 
men has cultivated. and irrigated at least one-eighth of the land, and has_ 


constructed ditches, owns a- sufficient water right, has brought water to. 


the land, and is prepared to turn water upon the entire tract when it shall 
have been cleared and prepared for cultivation, he is not required to show 
further that water has actually been distributed over all the irrigable . 
land in the entry. . 

Directions given for amendment of the cireular of November 30, 1908, 37 ae D., 
312, to accord with the views her ein expressed. 
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“First Assistant Secretary Pine to the CE ommassioner 0 of the General 
(0. L.) : Land Office, February 4,1910. | (d. EL T.) 


March 1, 1906, Alonzo B. Cole made desert land she for the Sw. : 

iNW.4 Sea, 35, T. 37 N., R. 15 W., W. M. M., Durango, Colorado, 
land district, under the act of March 3, 1877 (19 Stat., 3877), as 
amended by the act of March 8, 1891 (26 Stat., 1095). Final proof. 
thereon was submitted May 8, 1908, and final pert ifpate issued May 
18, 1908. 
| By your decision of N aveniber 23, 1908, you wt required Cole to show 
that he has actually irrigated and meclviacd all ofthe irrigable land 
in his entry. From, this requirement Cole appealed:to the Depart- 
ment. Your decision was aflirmed by departmental decision of June 
5, 1909, and a motion for review of said decision has been filed. 

Your decision is in harmony with sections 24 and 26 of the 
circular of November 30, 1908 (37 L. D., 312). rm 

It appears that Cole has cultivated and awit as much as one- 
eighth of the land in his entry and has constructed. ditches, OWNS a - 
sufficient water ‘right, has brought water to the lands, and is pre- 
pared to turn water upon the entire tract when it shall have been 
cleared, but water has not been actually spread over the entire area 
' for the reason, as alleged, that no benefit would accrue from such 
distribution until the land | is cleared and plowed. It is insisted by 
counsel that no more reason exists under the act as amended for 
requiring that all of the irrigable area be actually irrigated than 
there was under the original law. The case of United States ».. 
McIntosh (85 Fed. Rep., 333), is cited to show the requirements of: 
the original act in this respect. In said decision the court said: 

It was the manifest purpose of Congress to hold out to the citizens of the 
' United States an inducement to reclaim the waste and desert lands of the 
public domain, and thus render them subservient to the uses of husbandry ‘by 
process of irrigation. This was.to be accomplished by such a system of ditches 
as would carry to the subdivisions of the land, capable of being reached by the 
surface flow, & supply of water. such as, when let out of the ditches by draw 
gates or smaller ditches, might spread over the accessible. parts, and stimulate 
. vegetable life. If the main ditches were thus constructed, with the acquired 
adequate supply of water to irrigate the lands for the purpose of cultivation 
in the ordinary method of carrying it out over the surface of the ground, we 
_ think the reclamation contemplated by the statute was accomplished, without 
showing that this appropriation was followed by actual use and cultivation. . 
This seems to. be in accord with recent rulings of the land office department.’ 
. Dickinson v. Auerbach, 18 “Land Dec. Dep. Int. 16; Instructions of Secr CUaEY, 
Teller to Commissioner McFarland, 3 Land Dee, Dep. Int., 385. 

This may be considered as properly expressing the ‘character of 
reclamation required by the original desert-land act. ‘There is noth- 
ing contained in the amendatory act of March 8, 1891; which requires | 
a character of reclamation different from that required by the original | 
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act, except that under the amendatory act an expenditure of three 
dollars per acre must be shown, and one-eighth of the land embraced _ 
in the entry must’be cultivated and so shown in final proof. . 
Section 5 of the act as amended contains the following language: 
| Nothing herein contained shall prevent a claimant from making his final 
entry and receiving his patent at an earlier date than hereinbefore prescribed, © 
provided that he then makes the required proof of reclamation to the aggregate 
extent of three dollars per acre: Provided, That proof be further required of the 
cultivation of one-eighth of the land, a 

Cultivation of desert lands without actual irrigation would Bai a, 
useless proceeding, and inasmuch as the cultivation of the amount 
stated is required, it is also necessary that this area must have been 
actually irrigated by placing water upon. it prior to final proof. 
Beyond this the rule should be as given in the court decision above | 
quoted. | 3 
Water in the arid regioris. is a valuable samedi: and its waste 
by the irrigation of lands unprepared for any agricultural-use should 
, hot be required as a mere matter of proof that the lands can be 
watered from the system constructed. As a general rule, water rights 
in the western States extend only to-the amount of water “ beneficially - 
used.” In fact, the desert-land act itself undertakes to limit the 
right to use water to the amount “ necessarily used; ” and as the act 
requires only one-eighth of the land to be cultivated prior to proof, 
and if no more than this amount be cultivated, it appears, generally 
speaking, that the flowing of water over ‘the remaining portion would 
be unnecessary waste. 

If no other objection appear than that noted in said decision, the 
_entry of Cole should pass to patent and it is so directed. | 

You are further directed to prepare a circular for departmental 
approval amending the ‘said. circular of November 30, 1908, in har- 
mony with the view here expressed. _ 

The former decision in this case is. hereby recalled and watnea: 


and your decision is reversed. 


— 


~ 


INDIAN LANDS—DECEASED ALLOTTEE—PATENT TO HEIRS—ACTS OF 
; MAY 8, 1906, AND MAY 25, 1908. . 


§ 


_ JOSEPH Brack Bzar. 


The second paragraph of the act of May 8, 1906,.is not mandatory, requiring 
the Secretary of the Interior to issue patent in fee simple to the heirs of 
-a deceased allottee or to cause the land to be sold for their benefit, at the 
option of the heirs, regardless of their competency, but vests the Secretary. 
with discretion to issue patent if he find the heirs competent or. to sell 
the land for their benefit if he deem them incompetent. 

The latter part of section.1 of the act of May 29, 1908, providing for the issuance 


of patent to the heirs of a deceased. allottee, if competent,.or the sale of. — 


_ . the Jand for their benefit in case of their copepevency: is Qperaene in the 
‘State of Oklahoma. | — _ 
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First Assistant Secretary Pierce to the Commissioner of Indian 


(F. W.C.). Affairs, January 4, 1910. .— — (C.3.G.) 


__ An appeal has been filed by Joseph Black Bear, claiming to be sole 
heir of Edward Black Bear, Apache Indian, who died July 26, 1908, 
from the decision of your office of August 27, 1909, denying his appli- 
cation under the act of May 8, 1906 (34 Stat., 189, 183), for patent 
in fee.simple on allotment made to said Edward Black Bear, under. 
section 6 of the act of June 5, 1906 (34 Stat., 213, 214). _ 
Said act of May 8, 1906, which is amendatory of section 6 of — 
the act of eas a 8, 1887 i Stat., 388), Pe in part as — 
follows: | 


That the Secretary of the Interior may, in his discretion, and he is hereby 
authorized, whenever he shall be satisfied that any Indian allottee is competent 
and capable of managing his or her affairs at any time to cause to be issued 
to such allottee a patent in fee simple, and thereafter all restrictions as to 
sale, incumbrance, or taxation of said land shall be removed and said land 
_ shall not be liable te the satisfaction of any debt contracted prior to the issuing - . 

of such patent: Provided further, That until the issuance of fee-simple patents 

all allottees to whom trust patents shall hereafter be issued shall be subject 
to the exclusive jurisdiction of the United States: And provided further, That 
the provisions of this act shall not extend to any Indians in the Indian 
Territory. 

. That hereafter when an allotment of land is made to any Indian, and any 
-guch Indian dies before the expiration of the trust period, said allotment shall 


be cancelled and the land shall revert to the United States, and the Secretary . 


of the Interior shall ascertain the legal heirs of such Indian, and shall cause 


to be issued to said heirs and in their names, a patent in fee simple for said. : 


. Jand, or he may cause the land to be sold as. provided by law and issue a - 
patent therefor to the purchaser or purchasers,-and pay the net proceeds 
to the heirs, or their legal representatives, of such deceased Indian. ‘The 
action of the Secretary of the Interior in determining the legal heirs of any 
pecenes Indian, as provided herein, shall in all respects be conclusive and final. 
The application of Joseph Black Bear for patent in fee 1s made 
under the last paragraph of the above act. Your office held that the - 
power of the Secretary of the Interior under said paragraph is dis- 
 eretionary, z. ¢., he can direct that a patent in fee issue in the name © 
of the heir or halts of the deceased allottee, or that the land be sold’ 
as provided by law, and furthermore that your office will not recom-— 
mend | the issuance of patents.in fee unless the competency of the heir . 
or heirs is clearly shown. : > 
- It.is urged ‘in the appeal here, as was done before your office, that 
the language of the last paragraph of the act of May 8, 1906, is man- 
datory ; that it, is the duty of the Secretary of the Thterior either to 
issue patent in ‘fee simple to Joseph Black Bear as sole heir of the | 
deceased allottee, or to sell-the land as provided by law, the course 
to be pursued. being dependent solely upon the election of the appli- 
cant; that ‘the right of Joseph Black Bear to such patent is in no’ 
way dependent upon his competency. 
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There is no doubt that under sid pacadeane the sale of the de- 
ceased allottee’s land is made discretionary with the Secretary of the 
Interior, and if the issuance of fee-simple patent to the heir or heirs 
is not es discretionary, the last paragraph - of the act as above - 
quoted was clearly intended to differ materially from the first, wherein 
as to the land of the living allottee the issuance of patent in fee sim- 
ple was made discretionary with the Secretary of the Interior, and 
also. dependent upon a showing that the allottee is competent and 
capable of managing his affairs. No reason is seen why a showing of 
competency should be required in a case of an applicant for issuance 
of patent in fee on his own allotment, and no such requirement 
should be made in the case of inherited land. In law the words 
“shall” and “may ” are often convertible termis. The word “shall” 
in a statute is not always mandatory or imperative, but very. fre- 
‘quently is merely permissive or directory and its use may be en-— 
_ tirely consistent with an exercise of discretion. It was undoubtedly 
used in this latter sense in the last paragraph of the act of May 8, 
1906, as clearly shown when said paragraph is read in connection | 
| wily the preceding paragraph of such act. 

Any doubt, however, in this:matter is removed by pe forauca to the 
act of May 29, 1908 (35 Stat., 444), provided the second clause of | 
section one of aud act. is applicable to Oklahoma. That act may be . 
regarded as superseding the like provisions of the second paragraph 
of the act of May 8, 1906, except in those States specifically ex- 
cluded by the act. of May 29, 1908, section one of which reads as 
follows: ’ 

That the lands, or any part thereof, allotted to any Taaians or aby inherited: | 
interest therein, which can be sold under existing law by authority of the 
Secretary of the Interior, except the lands in Oklahoma, and the States of 
Minnesota and South Dakota may be sold on the petition of the allottee, or 
' bis heirs, on such terms and conditions and under such regulations as the 
Secretary of the Interior may prescribe; and the lands of a minor, or of a per- 
son deemed incompetent by the Secretary of the Interior to petition for him-. 
self, may be sold in the same manner, on the petition of the natural guardian 
in the case of infants, and in the case of Indians deemed incompetent as afore- 

said, and of orphans without a natural guardian, on petition of a person 
designated for the purpose by the Secretary of the Interior. That when any 
Indian who has heretofore received or who may hereafter receive, an allot- 


ment of land dies before the expiration of the trust period, the Secretary of .. 


the Interior shall ascertain the legal heirs of such Indian, and if satisfied of 
their ability to manage their own affairs shall cause to be issued in their 
names a- patent in fee simple for said lands; ‘but if he finds them incapable of 
managing their own affairs, the land may be sold. as hereinbefore provided : 
Provided, That the proceeds derived from all sales hereunder shall be used, 
during the trust period, for the benefit of the allottee, or heir, so disposing of 
his interest, under the supervision of the Commissioner of Indian Affairs : 
And provided further, That upon the approval of any sale hereunder by the 
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Secretary of the Interior he shall cause a patent in fee to issue in the name of 
the purchaser for the lands so sold: And provided fur ther, That nothing in 
section one herein contained shall apply to the States of Minnesota oe South 
pee 


This section includes several classes of persons, the first part hav- | 
ing. reference to the sale of lands only, and author’ izing, upon. peti- . 


tion, the sale of lands allotted to any Indian or inherited interest i 
_ therein, as well as lands of minors or of persons deemed incompetent, 


“on such terms and conditions and under such regulations as the 
Secretary of the Interior may prescribe.” The States of Oklahoma, 
Minnesota, and South Dakota are excepted from the operation of the 


_ first part of the section. The second part has reference only to the — 


lands of deceased Indian allottees and authorizes the issuance of fee 
simple patents in the names of the legal heirs, provided, after the 
Secretary of the Interior has ascertained such heirs, he is satisfied of | 
_ their competency, but if he finds them to be incompetent “the land — 
may be sold as hereinbefore provided.” The States excepted in the 


second part of the section are Minnesota and South Dakota. The - 


proceeds derived from all sales; whether in behalf of allottees or 
heirs, are to be used during the trust period under the supervision of. 
the Commissioner of Indian Affairs, and’upon approval of any sales 
fee simple patents are to be issued in the names of the purchasers. _ 
“The existing law” at date of the act of May 29, 1908, for the sale 
of lands allotted to, any Indian, or any inherited interest therein, 1s 
embodied in the acts of May 27, 1902 (32 Stat., 245, 275), and March 
1, 1907 (34 Stat., 1015, 1018), the former providing for the sale of 
inherited lands of a aiilia’ and minors’ interests therein, while the 
latter authorizes the sale of lands belonging to non-competent In- 
dians, either through personal allotments or inheritance. These acts — 
are of general operation, there being no exception of any State or 


_ Territory. Under said acts the sale or conveyance is to be approved 
by the Secretary of the Interior, and when so approved conveys full 


title, the same as if fee simple patent had issued to the allottees; while — 
dndée the acts of 1906 and 1908 the Secretary 1 is authorized io. ascer- 
tain the heirs of deceased allottees and issue fee simple patent in 
their names, or to the purchasers of their lands in their names, as 
the case may be. A different method of conveying title was thus 
_ provided for in the later acts. . 

‘The act of May 8, 1906, authorized the issuance of fee cial Hae , 
ents to competent allottees, and tothe legal heirs, in their names, of 
deceased allottees, or the sale of the lands; but the authorization as. © 
to the latter classes extended only to cases where the allotments were 
made after the date of the act. The act of May 29, 1908, covers all 
classes embodied in the former acts and in the first part of section - 
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one thereof provides for the sale of such allotments, or any inherited 
interest therein as may be sold: under existing law, and in. like man- 

_ ner for the sale of the lands of minors or incompetent persons, except 

lands in the three States of Oklahoma, Minnesota, and South Dakota. 


‘The second part of the section is practically the same as the provi- 


sions of the act of May 8, 1906, except that it refers to allotments. 
made either before or after the act of May 29, 1908, and is made in- 
operative in the two States of Minnesota and South Dakota. 

It is a familiar rule that statutes should be so construed, if possible, 
as to give effect to all of their clauses and provisions. In the first 
part of section one of the act of May 29, 1908, Oklahoma is excepted 
along with two other States—Minnesota ond South Dakota. In 
- the second part only the two States, Minnesota and South Dakota, 
are excepted. The fair conclusion therefore is that: it is intended 
that the second part should be operative in Oklahoma, especially as 
the two parts of the section refer to different classes. It does not 
suffice to attribute the omission to mention Oklahoma among the ex- 
ceptions in the second part of the section to inadvertence. ' As said in’ 
- Black on Interpretation of Laws, page 57: ar ee S 
It was a maxim of the old law that “‘ CUSUS OMmissus pro omisso habendus 
est,” that is, that a case omitted is to be held as intentionally omitted. If the 
statute is sought to be applied to a case. or object ‘whichis omitted from its 
| terms, but which appears to be within the-obvious purpose or plan of the 

statute, and so to have been omitted merely by inadvertence or accident, still 
the courts are not at liberty to add to the language of the law; and it must be 
held that the legislature intended to omit the specific case, however improbable 
that may appear in connection with the general policy-of the statute. 

_ That the omission of Oklahoma in the second part was due to an. 
inadvertence is highly improbable from the fact that if such was 
not the intention, no exceptions of States would have been made until 
the end: of the section. On the contrary; the exceptions were made 
in each of the different classes enumerated. The only reasonable 
conclusion therefore is that it was intended to exclude Oklahoma as | 
to the classes enumerated in the first part of the section.and to include . 
that State as to the classes named ‘in the second part. It results 
that, as to the sale of lands or any part thereof allotted to any In- 
dian- or any inherited interest therein, which can be sold under ex- 
- isting law, and the sale of the lands of minors or incompetent persons, 
the States of Oklahoma, Minnesota, and. South Dakota are excepted — 
_- from the operation of the act. These sales, it’ will be noted, are to 

. be made upon the petition of the allottee or his heirs, and in fhe case 
of minors and incompetents upon petition of the natural guardian 
or a person designated for the purpose. The second part of the 
section provides that upon the death of the allottee, the Secretary 
shall ascertain the legal heirs, and, if found competent, shall issue in 
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_ their names a patent in fee simple, but if found to be incompetent 
“the land may be sold as hereinbefore provided. ” That. is to say, 
in the-manner thereinbefore provided, which is on petition and “on | 
such. terms and conditions and under such regulations as the Secretary 
of the Interior may prescrihe.” After providing as to the disposi- 
tion of the proceeds of sale, and for the issuance of patent in fee 
simplé in the name of the purchaser, it was further provided “ that 


nothing in section one herein: contained. shall apply to the States. of | 


Minnesota and South Dakota.” | 
The inevitable conclusion is that section one of ae act of May 29, 
1908, relates to different classes, and makes two separate and distinct — 
provisions, the first part prescribing the manner in which lands that 
can be sold under existing law may be sold, except lands in Oklahoma, 
Minnesota, and South Dakota; the second part authorizing the is- 
-suance of fee simple patents to the competent heirs, by names of | 
deceased allottees, after they have been ascertained by the Secretary 


of the Interior, laid in the two States of Minnesota and- South | 


-. Dakota only being excopieds leaving the second part operative in 
‘Oklahoma: - 
The action of your office herein ” is fine. Tf the issuance of fee 

simple patents on lands of deceased allottees in Oklahoma, or the sale 

of such lands, is not already in accordance with the provisions of the 
second part of section one of the act of May 29, 1908, ‘such eee 
should at once be put in force. 


ee 


INDIAN LANDS—DECEASED ALLOTTEE—-PATENT TO HEIRS—ACT OF 
| | MAY 8, 1906. 


3 Wayne WHitr Wors Er AL. | 


An applicant for fee simple patent under the second paragraph of the act of 
May 8, 1906, as heir a a deceased Aallottee, | is required to show his compe- 
> tency. | | | . a. 


Furst Assistant Secretary are to the Commissioner of I bad, _ 
(F. W. GC.) . A fairs, February 6, 1910, 2 4C J.G.) a 


Your office Panetta under date of 5 anuary 25, 1910, papers in ~ 
the matter of the applications under the act of May 8, 1906 (384 Stat., : 


— 182, 183), of Wayne White Wolf and William Patterson, claiming a 


as gale heirs, for patents in fee simple on allotments made to Martin 
' LL. White Wolf and Frank Patterson, Comanche Indians, wae died : 
_ June 11, 1906, and January 19, 1908, respectively. ; 

In support of said applications | is filed copy of brief and argument — 
which accompanied the appeal to” ae Department in. the case of 
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Joseph Black Bear, claiming as sole heir of Edward Black Bear, 
and in which decision was rendered January 4, 1910 (88 L. D.,—). 
It was urged in that case that the language of the last paragraph of 
the act of May 8, 1906, is mandatory ; that it was the duty of the 
- Secretary of the Interior either to issue patent in fee simple to Joseph 
Black Bear as sole heir of the deceased allottee, or to sell the land as 
provided by said act and pay the net proceeds.to the heir, the course 
to.be pursued being dependent solely upon the election of the heir; 
and that the right of Joseph Black Bear to a patent was in no way de- 
pendent upon his competency. Your office held, and the holding was 
_ affirmed here, that no recommendation would be made for issuance 
of patent in fee simple to the heir of a deceased allottee under the act 
of May 8, 1906, unless the competency of the said heir is shown. 

_ The only distinction between the case referred to and the present 
ones is that the allottee, Edward. Black Bear, died subsequent to the 
act of May 29, 1908 (85 Stat., 444), while the allottees in the two 
cases now pre esented died prior to said act. The second clause of 
section 1 of that act in terms atithorizes the Secretary of the Interior 
to issue patent in fee simple to the heirs of deceased allottees only 
upon his being satisfied of their competency to manage their own 
affairs. The only question as to the act of May 29, 1908, in connec- 
tion with the Black Bear case was as to whether it was operative nue 
Oklahoma. 

The Department held j in the Black Bear case thats an upon for 
patent in fee simple on inherited land should, under the last para- — 
graph of the act of I 8, 1906, be required to show that he is compe- 
tent, it being stated :. | | 

There is no doubt that under said paragraph the sale of the deceased allot-_ | 
tee’s land is made discretionary with the Secretary of the Interior, and if the. 
issuance of fee simple patent to the-heir or heirs is not also discretionary, the 
last.paragraph of the act as above quoted was clearly intended to differ. mate- 
rially from the first wherein as to the land of the living allottee the issuance 
of patent in fee simple was made discretionary with the Secretary of -the 
Interior, and also dependent upon a showing that the allottee is competent and — 
capable of managing his affairs. No reason is seen why a showing of compe- 
tency should be required in a case of an applicant for issuance of patent in 
fee on his own allotment, and no such requirement should be made in the case 
of inherited land. In law the words “shall” and “may” are often convertible 
terms, The word “shall”? in a statute is not always mandatory or imperative, 
but ‘very frequently is merely: permissive or directory, and its use may be 
entirely consistent with an exercise of discretion. It was undoubtedly used in 


this latter sense in the last paragraph of the act of May 8, 1906, as clearly 
shown when said paragr aph is read in connection with the be eceding paragraph 


of such act. | : 

It was then stated that any doubt as to the diesen power of 
the Secretary of the Interior in the matter was removed by reference 
to the act of May 29, 1908, it being shown that Edward Black Bear 
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died July 26, 1908, the only question being, as hereinbefore stated, as 
to the applicability of said act to Oklahoma. Under the construction | 
placed upon the act of May 8, 1906, the fact that, the allottees Martin 
L. White Wolf and Frank Patterson died prior to the act of May 29, 
1908, can made no difference, as, aside from said act, a showing oe 
competency is required on the part of an heir applying under the act 
of May 8, 1906, for patent in fee simple on a cleceased| allottee’s land. 

. The applications herein are denied. 


od 


DESERT LAND EN TRY_—CON TEST_CHARGE OF FRAUD—ANN UAL 
EXPENDITURES. — 


WILLIAMS ». Krex. 


"The fact that the annual expenditures for the benefit of a desert-land entry are 
made by another, for the entryman, is not sufficient: ground for contest, if 


made in good faith to effect reclamation, and not with a view to indirectly — 


obtaining title to the land. . 

It is not of itself evidence of fraud, or ground for contest, that a group nf desert- 
land entrymen agree voluntarily to subject their lands to the support of an 
irrigation system from which water may be taken for their reclamation. . 


First Assistant Secretary Pierce to the Commissioner of the General 
(F.W.C.) Land Office, Pebruary 7, 1910. (J. R. w.—J. F, T.) 


Nancy Kirk appealed from your decision of April 5, 1909, canceling 
her desert-land entry, 983 Ute series, for lot 6, Sec. 14, E. L NE. 4, 
Sec. 22, lot 1 and NW. 4, Sec. 28, T. 11 S., RB. 101 W.. 6th P. M., 
Montrose, Colorado, on contest of Georse i D. Williams. | 

This is one of thirteen contests of similar entries in one group and 
vicinity, contests against each of which are disposed of in your’ 
decision, but each will be subject of separate decision here, the 
general principles affecting all the cases being discussed herein. — 

June 30,°1905, Kirk ade her entry, against which ae filed 
contest affidavit June 26, 1907, charging: 

Said entry is not made by said Kirk for her own use or benefit, but for use 
and benefit of the Red Lands Irrigation aud Power Company, a corporation, or 
for use and benefit of some officer of said corporation, and that said Kirk has 
done no work, constructed no irrigation works or ditches, expended no money 
or labor calculated to reclaim the land embraced in said entry. | 

Hearing was had before the local office, September 19, 1907, all 
parties participating in person, aided by counsel. The local aac 
found in favor of contestant, and recommended cancellation of the 
entry. You affirmed that action. The plat of township survey 
was filed in Gunnison local office July 21, 1884. The land lies on what 
is known as the Red Mesa, on Grand River, opposite Grand Junction, 
west of the mouth of the Gunnison. The group of entries lie on three 
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benches, or flood plains, of Grand River when flowing at higher 
elevations. The first bench comprises about 3800 acres, about 180 
. feet above the present normal stage of water in the river; the second 
is about 1000. acres, lying 75 or 100 feet higher; and the third is 255 
feet above normal stage of water in the river. The land is desert 
_ because arid, and in its natural state of no practical value for agri-_ 
cultural purposes. It is, however, very fertile if supplied with | 
waters, adapted to fruit raising and all agricultur al uses appropriate 
to its latitude, is very valuable when water is brought to it, being — 
worth from $100 ‘to even more than $1000 per acre when ieipated | 
-and brought into efficient cultivation. Various persons at divers 
_ times sought to reclaim these lands, but such attempts incurred much 
expenditure of money, were. futile, and the land remained for more — 
than twenty-one years after survey an arid desert. | 
In the spring of 1905, Frank D. and Benj. F. Keifer, adaieon J. 
McCune, and others initiated a plan for reclamation and irrigation 
of the Red Mesa by construction of a power ditch from the Gunnison, 
power plant, pumps, and ditches—estimated to cost about $50,000. 
They were later joined by David T. Stone and Robert A. Carr. It was 
found that the work could not be substantially and practically ac- 
complished for less than $100,000. It was necessary to raise money - 
from outside sources, and, for that purpose, and to give their works 
a financial credit basis, it was necessary that’ the land to be irrigated 
should be entered by persons who would agree to take water from. 
the works to assure an income. The promoters explained their plan 
to their friends and relatives and induced them to make entries. 
Nearly a year after the entries the Red Lands Irrigation and Power 
Company was incorporated under the laws of Colorado. Its corpo- » 
‘rate articles were filed May 6, 1906, by the two Keifers, McCune, 
Stone, and Orr, with’a capital: stock of $500,000, in shares of $100, 
- non-assessable, to exist not to exceed twenty years, with such right of 
_ extension and renewal as is provided by the statutes of that State, 
to be managed by seven directors, including all of the incorpo- | 
rators, and two other persons—Frederick E. Piatt and H. C. nee 
The objects of this incorporation were, 1n substance: . | 
To construct, own and operate a pumping and power plant for generating 
electricity, for general power and commercial use;.to operate, manage, control 
and build canals, .ditches, and ditch systems; to furnish and distribute water 
for irrigation, domestic and manufacturing purposes; to acquire and .convey 
real estate and personal property, franchises, water rights, rights of way and 
privileges, and do any and all acts necessary and incident to carry out the 
objects . for which said corporation is created, and to contract for delivery of 
water on or along its line of canal to corporations or individuals for an. 
agreed sum per year and to contract for sale of water rights to be appurtenant 
to specific tracts of land, but this corporation shall not be or become a com- 
mon carrier. 
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_ The field-of operation was to. take water ai the west bank of 
the Gunnison in Sec. 385, 'T. 1. S., R. 1 W., Ute meridian, and oy 
it northwesterly about sites eriles 
Before this time the associated parties had. expended much money 
on the irrigation system. For parts of this money the associates . 
took stock and~ became stockholders ; part of their expenditures — 
were applied to credit of the group of entrymen as payment of 
annual expenditures required by law to be made on their desert-land 
entries, among which Nancy Kirk was one. The associates also . 
‘conveyed to the corporation the property created by their expendi- 
tures and about 640 acres of patented land on-which the main part 
_of the plant was situated, which 640 acres 1t was also expected to 
irrigate by said system. 
A. form of contract between the entrymen. of lands irrigable by the 
project and the irrigation company was drafted by its counsel and > 
submitted to the entrymen whose lands were irrigable from its sys- - 
tem. June 18, 1906, Nancy Kirk entered into a contract, called a 
bond, which, in substance, obligated her, successors or assigns, to pay 
the irrigation company $80,500. The condition of this instrument 
recited that she had filed her declaration to enter as a desert land © 
. claim the lands in controversy, and had paid or was about to pay the 
__ fees and final purchase price to the United States; that under the stat- 


utes it was necessary to her acquisition of tele, to show seasonable . 


successful cultivation of crops, and to acquire necessary water rights 
for irrigation of the land, which was so situated that irrigation was. 
wholly beyond her individual power; that the Red Lands Irrigation 
and Power Company had a system of irrigating canals, pumps, and 


appliances constructed, or about to be, whereby the land could be. — 


successfully irrigated, and had agreed to furnish a good and sufficient 
water right for irrigation of the land to the full extent required by — 
law to make final proot of reclamation thereof; in consideration of 
the irrigation company’s agreement to furnish water and water rights, 
‘the entryman agreed diligently to improve the land by construction 
of laterals necessary for reclamation of the tracts in full compliance 
with laws of the United States, and as soon as that could be.done to 
make proof before the proper Jand office and final payment for 
acquiring title to the premises, and at said. time to pay the: irrigation 
company $30,500— : : 


or in lieu thereof, on default of said payment at the time of issuance of the 


receiver’s final receipt or other-indicia of title from the United States, to convey . 


to the party of the second part [irrigation company], by good and sufficient deed 

of conveyance, all the above described land, a and a twenty 

acres, in a legal compact subdivision. 

| The condition of the obligation was, that if the ere company 
_ furnished water for irrigation of the land in manner described, and - 
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Mrs. Kirk improved the land as agreed, paid the United States the 
‘sum and fees necessary to acquire title, and paid the irrigation com- 
pany the sum provided for, or in lieu thereof conveyed to the irriga- 
tion company that part of the land therein provided, the obligation 
was to be void; otherwise in full force and effect. It was also press 
that if Mrs. Kirk failed to comply with conditions of the instrument, 
the company at its option might sue under terms of the instrument, 
or might bring action to enforce specific performance of its ae 
_ tions and agreements for conveyance of the land. The quantity of 
- water was limited to that sufficient for irrigation thereof under ordi- 
“nary conditions, not-exceeding one-half inch per acre for the tract. 
After comphance with conditions of the bond, annual service charges 
for water were to be such as the irrigation company ‘elected to assess 
for maintenance, operation, and depreciation, not execs two dol- 
lars and fifty cents per acre. 7 

On back of this instrument was indorsed: August 9, 1906, “ paid 
on within contract $350.” This form of contract was used with all’ - 
the entrymen in those cases in which contests have arisen. 

June 20, 1906, the corporation took steps to issue bonds and raise 
money “on.all its corporate property, real, personal, or mixed, now 
- owned or that may hereafter be acquired,” to be secured by deed of 
trust “on all the property of the company, real, personal, and mixed, 
including property rights, franchises, each aéey. and privileges now | 
owned or hereafter acquired pertaining to or anywise relating to its 
pumping plant and irrigation system * * * its income and profits, 
and all other property “of sald company of every name, nature, or 
description, wherever situate, now owned or hereafter acquired,” the 

-lToney to be used in completing the system. Such money was so — 
used, with other from other sources, and the work was approaching — 
completion when the affidavit of contest was filed, June 26, 1907. 

On these facts applying to all the cases, there are made fo conten- 
— tions against the entries: Ist, the bond or contract between entry- 
man wa irrigation company was a mere cloak to hide a ‘prior. illegal 
contract, oral or written, to convey all but twenty acres to the irriga- 
tion company, eiererore the entry was illegal and must be canceled; 
2nd, that the entryman had not complied with the law in perdi 
_ of one dollar per acre on the land during each year after date of entry. 
- The local office and your office sustained both contentions. The ques- _ 
tions, then, presented by the appeal are: Ist, whether there is proof | 
of an agreement prior to or after the entry to convey the major por- 
tion of the land or any of it to the irrigation company, or to any one}. 
2nd, whether the entryman in each case had complied with the law 
in respect to expenditure and improvement. 

- Before consideration of these contentions it is apprepriate to. say 
that in view of the great expenditure i in construction of works inci- 
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- dent to the system siaaued for vedlasnation of these lands, the ‘actual | 
accomplishment of that purpose and the great increase in value of . 
the land thereby, the case is presented in a different light than - 


would have -been presented at time the contract or agreements here- _ 


inbefore mentioned were entered into and when the scheme might — 
- have been classed as visionary or speculative. No mere suspicion of 
the good faith of entrymen should be indulged, neither should the 
large property right created be destroyed or withheld from the epuy 
- men except upon convincing evidence of fraud. 

It should also. be remembered that, these contests were brought 
before final proof was offered on anyone of the entries, and conse- 
quently there is no suggestion of actual conveyance of title to any 
part of the land entered to any one other than the entryman. 

Coming to the real controversies and controlling questions, the in- 
strument, called a bond, of June 18, 1906, between Mrs. Kirk and the 


Red lands Irrigation and Power Company is in fact a contract, the _ 


substance of which is that in consideration of Mrs. Kirk’s agreements, 
the Red Lands Irrigation and Power Company, in express terms, — 
agrees “to furnish said water and water rights” for “ irrigation of 
said land under ordinary conditions not exceeding in volume one half 
inch per acre,” in consideration of which she bound herself to pay 
$30,500, and “at said time pay ” to the irrigation company the 
money. The time of maturity is not clearly fixed and from its con- 
text is liable to the construction that. payment shall be made at the 
time of final proof or perhaps not until issue of patent. The more 
logical construction of this agreement is, that payment was not due 
until issue of patent, because the water right is made appurte- 
nant to the land and is not a personal one conveyable by the pur- 
chaser to anybody, nor applicable by the owner to other land. The 
time of maturity of this payment is not of much importance. It 


-. concerns only the contracting parties. The purchaser or grantee, 


‘Mrs. Kirk, had absolute right to demand water service so long as the © 
corporation existed, if she - made:her payment. Modifying this was 
the provision that, instead of payment, the purchaser of the water 
right might convey all but twenty acres of the land to the water com- 
pany, and have paid up water right for the twenty acres reserved, 
subject only to an annual charge of two dollars.and fifty cents an_ 
_ acre for all the land she might retain. — 

This is a contract of the water company - to furnish water to specific 
described land to which it was fixed or “ appurtenant ” at the price 
of $30,500 for 320 acres irrigable from its system. It was public land ~ 
and the water purchaser agreed “to acquire title thereto and at said 
time to pay” the water company $30,500, “or in lieu thereof on 
default of said payment at: time of i issuance of receiver's final receipt _ 
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or other indicia of title from the United States” to convey to the 
water company all but twenty acres, -for which: the land- -holding 
purchaser was to have a-paid-up water right, subject only to the 
annual charge of two dollars and fifty cents per acre. | 

No agreement to convey is implied by this contract, for the option 

“was reserved by the water purchaser for his relief, to i exercised by 
him. The clause contained patent ambiguity, in that in one part pay- — 
ment was not due until acquisition of “ title,” which means issuance 
et patent, but in reservation of the option it was to be oo at 
“issuance of the receiver’s final receipt or o¢her indicia of title.” It 
was open to contention that option to convey might be exercised at 
any time before payment, for time of. payment was not made of 
essence of the contract, and there could be no default until after the 
‘sum payable became due on acquisition of patent title. 

It is obvious from face of the contract that it was not an agreement 
to convey any part of the land. It showed the required expenditure 
to time of the contest, though the water right was not fully paid. It . 
was neither a cone eae nor a contract to convey, nor yet a mortgage. 
-But if construed to be an equitable mortgage of all but twenty acres 
of the land, it was not—as shown in Hafemann v. Gross (199 U. S., 
345-7) in respect to an express agreement to pay over one-fourth of 
proceeds. of land to be acquired from the United States when sold by 
an entryman—a violation of the law of the entry as construed by that 
_ court or by the land Seperaulent as shown in many decisions the 

court cited. | 

This contract, inotevee became nastintretey to the parties, and 
September 14, 1907, two days after notice of. contest, the water com- 
pany by a new instrument “sold and conveyed to ” Mrs. Kirk a 
water right for one-third ‘a statutory inch per acre for all irrigable 
land of her entry, for which she agreed to pay $100 per acre, less 
the $350 paid and credited the former contract, to be paid on or 
- before six months after final proof on the entry, with privilege to pay 
any sum at any time on the purchase price. The right was not vend- 


| _ ible without vendor’s consent, nor could be transferred to other land. 


When fully paid, annual charges of $2.50 per acre remained a charge 
for water service. Mrs. Kirk contracted to use diligence in consum-_ 
mating her entry, and the former contract was stated to be abrogated. 
' So far as the record shows, no mortgage or separate instrament of 
lien in that nature was taken, nor was any in terms written into this 
conveyance. It appears on its face to be an absolute erate of the 
| right though full payment had not been made. | 
It is a question at final proof whether the entryman has a aie 
right. In contests for failure of annual proof the question is: Has 
the required expenditure been made in a way and for a. purpose 
honestly intended to effect reclamation? Stevenson v. Scharry (34 
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Li: D., 675, 678). tt is objected by contestants ee Mrs. Kirk 
put no improvements on the land and that whatever may have been 
paid on the water right was not paid from her own pangs; but. by | 
_ her brother McCune, if paid in fact. 7 

- . If this were true, so only the required sum was paid for ie with | 
view to her entry, in a way and for a purpose-honestly ‘intended to | 
effect reclamation of her land, the requirement of law is satisfied. 
_ The object of the law is to effect reclamation of arid land and make 
it productive. One may properly aid his kindred or even a. friend 
_ or person to whom his benevolence, affinity, duty, benignity, or con- 
- fidence in a promise to repay, moves him, so long as he does not seek 
indirectly in this way to obtain title. Of these necessary requisites — 
there is no room to doubt. The water company has expended more 
than three dollars per acre for all the entries within its projected 
lines, it has credited the necessary sum as paid by or for Mrs. Kirk, 
the works undertaken were obviously undertaken and money ex- 
pended in a way and for a purpose honestly intended to effect rec-. 
- lamation of Mrs. Kirk’s land, as well as other in that vicinity. In 
Bedford v. Clay, affirmed by the Department eed) your 
Office held that: , : 


This office can not seek the source of money expended for purposes of recla- - 
mation or determine private interests under indefinite contracts with reference 
to such work, These are matters for local courts. Sufficient it is if an entry- 
man causes, in good. faith, expenditure of the required amount’ in permanent 
improvements for the purpose of reclaiming the entered land. 

This is the rule applicable. Mrs. Kirk’s entry is within it. 

Neither water contract being obnoxious to law, nor the entrymen’s _ 
expenditures inadequate under the law, eee question to be con- 
' sidered is if evidence outside the contract shows on part of the entry- 
men. a concealed intent to acquire the land for benefit of the water 


company or some of its officers. The evidence relied on is that of _ 


McLuen, Boyer, Hughes, and Kaiser. McLuen testifies to a conver- 
sation between himself ‘and Robert A. Orr, in early spring or late 
fall of 1905, inviting him to make an entry. in this vicinity and to 
keep the matter private lest the “ Mesa County Bank and people inter- 
ested in another proposition would get hold of it.” Hughes, in July, 
1905, talked with both Benj, F. and Frank B. Keifer, who then ~ 
proposed to him to furnish money to enter a tract and pay all ex-- 
penses if he would deed over 300 acres of 320, they furnishing a. water 


 yight for that he should reserve, and he: applied for an entry with this 


. understanding, but, finding a homestead entry uncanceled, his appli- 
- cation was: rejected. Boyer testified that. June or July, 1905, Frank 


Keifer wanted him to.“ file on a piece of land on the Mesa there, and 


I told him I would like to; then he told me under’what grounds they — 
were filing ; that I could take a acer land claim of 320° acres, and 2 
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they would fuenich money to prove up and give me my pick of twenty 
_ acres, with a water right, and it would not cost me only my right.” 
He made no entry. Kaiser testified to a conversation with Robert A. — 
Orr that he (Kaiser) could file ‘on land to be irrigated by the pro- 
posed water system, and that he (Kaiser) would not be required to ‘ 
take twenty acres of his entry, but would have twenty acres anywhere 
_ within the irrigated area; that Orr urged him to take stock in the Red 
Lands Irrigation and. Power Company, and a copy of the bond or con- 
tract of June 18, 1906, was mailed him to be signed by him, or his 
wife, whichever sade entry, but its terms did not suit him, and 
neither he nor his wife signed it. Both Keifers deny any conversa- 
tion to the effect stated by: Hughes, and give a different version of 
their proposals to him. Frank Keifer denies the conversation with 
Boyer. Orr denies any proposition to Kaiser other or different from 
that offered by the bond.or contract of J une 18, 1906. None of these _ 
conversations or proposals were brought home to Nancy Kirk, nor is 
it shown that she ever stated that she made entry with intent that her 
land should inure in any part to benefit of the water company, or any 
other persons than herself, except as the company would be benefited 
by her becoming party to the bond of June 18, 1906. , 
Jt is argued that as all the entrymen were somewhat nearly con- 
nected, a conspiracy may be inferred from proof that those who are 
alleged to have made the above statements proposed to others to 
enter into such a conspiracy. No authority is cited, nor is any found 
by the Department that conspiracy may be inferred contrary to 
written contracts, where there is no evidence bringing home to the 
-. parties immediately accused any parece of it as a fact, or assent 
to it. 
That the proj jectors of the irrigation project should invite their — 
. friends into a profitable enterprise is not unnatural, nor suggestive 
of fraud. That they should invite only their. friends was necessary 
to success of the project itself. The enterprise would necessarily 


be expensive and without co- operation a failure. The cost would | 


inevitably be great; the amount of land that could contribute to its 
support was necessarily limited. It was essential to success that every. 
acre capable of irrigation should contribute to cost and maintenance 
of the enterprise, or failure was certain. | 
Organization for co-operation is not in itself evidence of conspir- 
acy or fraud. To argue otherwise is destructive to contestant’s case. 


Before beginning the contests, they met. secretly at night and cast - 


lots as to which entries they respectively would contest. Jocosely, 
they say, they severally selected the sites for their homes on the re- 
spective tracts the members of their association were about to attack. 
At that time the enterprise was a visible success, and land that had 
lain for more than twenty years open to entry, arid and undesired, 
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had Beene a fertile garden. They are merely of that class which 
awakes to. seize the opportunity opening when a successful battle 
had been fought by others with the hostile: forces of arid nature— 
plunderers of the field after others had fought the battle. 

One of these contestants, Hampton, testifies that if he succeeds, 
he intends to take a homestead entry, and not co-operate in support” 
of the irrigation system. He would hold the lands arid, and, if all 
the entrymen, or contestants if they succeeded, were like him, the 
urrigation system would. necessarily be useless and abandoned. The 
reclaimed land would.become again a desert. 

The price of $100 an acre is said to be conclusive evidence of fraud, | 
because unreasonable. So also.is claimed to be the obligation of every — 
entryman, voluntarily assumed, to contribute to the system. In its 
reclamation projects the United States requires every acre of land 
under the ditch line to assume this: obligation of contribution. Every 
entryman that seeks public lands under an irrigation system must 
assume it. This sufficiently refutes the contention that a group of 
entrymen under a private system conspire to defraud the United 
States if they voluntarily subject their land to support the system 
from which water may be taken for their reclamation. In these ex- 
pensive projects co-operation is essential, and it is the more laudable 
_ the more voluntarily and heartily satered into. In the reclamation 
projects the water charge in gravity systems is as high as $60. per 
acre. This too, in reclamation projects, the United States not only 
makes a lien on the land but requires the entryman to contract with 
a subsidiary corporation styled a water users association to pay it 
and to make it a lien on his lands, enforcible as a contract and liable 
by his default by process of judicial foreclosure to take from him 
“his title. If the contract with the Red Lands Company creates in 
fact a lien enforcible by judicial foreclosure it is no more objection- 
able in form than the government imposes and pede: of entry mer 
of lands in its own reclamation projects. 

In this project the water has to be pumped 130 feet, and pat of it 
255 feet, to the lands. This greatly increases cost ae such a project 


over one where water carries itself to the land by gravity. The price — - 


of $100 per acre on highly fertile land in a favorable latitude, thereby. . 
made worth $300 to even more than $1000. an acre, can not be held so 
great a charge that. rational persons, in good faith desiring a home, or 
even a farm, would not agree to pay it. If one by paying a iandrod 


dollars and a dollar and a quarter an acre can obtain a farm of one __ 


hundred and sixty acres worth $300 per acre, it is not an unwise bar- 
gain—nor is it proof of conspiracy, that he agrees to pay that sum. 
The facts comport with good faith, honesty, and fair dealing. No 
_ provision of the desert land act, or a any other principle of law cited 
or found by the Department, oad justify the cancellation of these 
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entries, where. the seein have actually reclaimed the land Per made 
a desert, productive of food for man and beast in great abundance. 

_ The conclusion here reached merely disposes of the contest and is 
not intended to give effect to any illegal contract or understanding, 


_. either through the agreements~hereinbefore referred to or to any 


_ private understanding aside from or. under them. In ‘passing upon 

_ proofs which have been or may be offered on these entries you will be 
free to make such investigation as is necessary respecting such mat- 
ters, so that it may be satisfactorily shown that the law has been fully 
complied with and in no respect evaded or violated. 

Your decision is vacated, the contest is dismissed nad the sates will 
remain intact. The papers are herewith remanded for such further 
proceedings upon the final proof submitted or otherwise as may be 
| ceey or advisable. : | | 


———— 


. DESERT LAND ENTRY-—ASSIGNMENT—CONTEST—ACT OF MARCH | 
, 26, 1908. 


| Harriton v, PAaTTErson. 
The desert-land right under. the acts of March 3, 1877, and March 3, 1891, is — 


exhausted by either making or taking by. assignment an entry for 320 acres. 
Where one who had exhausted his right by taking an entry by assignment was. 


nevertheless permitted to make another entry in his own name, it may be 
‘permitted to stand if within the provisions. of the act of March 26, 1908, 
authorizing second desert entries, notwithstanding: a pending contest 
charging disqualification at the time the entry was made. , 


First Assistant Secretary Pierce to the Commissioner of the Goncial | 
(FW. C.)  —- Land Office; February 8,1910. = (J. HT. ys 


- March 8, 1905, Rome T. Perry made desert-land entry for the N.. 
4, Sec. 19, T. 14 S., R. 14 BE. S. B. M., now serial No. 02144, Los 
Angeles, California: | 

January 11, 1908, Edward W. Tieton filed contest affidavit. 
against the said entry: and it is stated that notice issued thereon, 
setting May 4, 1908, as the date for hearing. Neither the said 
affidavit nor the notice is found with the record. You state that the 
contest affidavit alleged— | 


that: said Rome T. Perry had aiveaae: exhausted his rights mit the jeaent 
land act, by reason of having taken assignment on March 44, 1901, to eae 
larid entry No. 1895, filed February 27, 1901, by Necy. ae Martin for N. 4 NE. 
2 and-lots 4.and 5 of Sec. 19. and lots 1, 2, and 3 N. 4 NE. % and N. } NW. 

3, Sec. 20, T.17 S., B. 14 B, S. B. M. That cneierone said Rome T. Perry’ 


= entry of said N, 3, Sec. 19, T. 14 8., R. 14 E., 8S. B.M., is illegal. 


‘February. 13, 1908, the local officers denied the application to con- 
test, for the following reason : 


_. Because an assignment: of.a desert-land entry -to one disqualified to acquire 
title, under the desert-land. law does not: render. the. entry fraudulent, but leaves 
_ the title thereunder still: in the entryman (28 L, Oy 497). 
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The reason seeipned by the local officers for the action taken has no 
proper application to the state.of facts alleged. | 
April 6, 1908, Perry ‘assigned the entry to Henry M. ‘Patterson, 
aka has since made final proof, showing reclamation of the land. | 
October 29, 1908, you reversed the action of the local officers and 
directed that hearing be had upon the contest affidavit. | 

February 11, 1909, on. review, you vacated the prior order nd 
directed dismissal of the contest. In said decision you referred to 
the case of Ida Lundquist (37 L. D., 149), and said: | | 


- It would appear from the files and records. of this office that prior to the. 
decision in the aforesaid Lundquist case, the. practice had been to permit an_ 
entry and an assignment or assignments, provided the amount acquired did. 
not exceed 320 acres; and as Perry did not acquire title to the tracts which, | 
he took by assignment, as he had. parted with all his interest therein prior to 

making his entry, it must be held that under the practice then orm he was 
entitled or authorized to. make the entry now under contest. 

From this last decision appeal has been filed by. Harrington. | 

The Department has never recognized the practice which you 
| sbate has obtained in your office,.as indicated above, and such rule 
would be contrary to law as interpreted i in the case a Lundquist, | 
SUPT L. | 

The original fee land act of March 3. 1877 a Stat. B77), 
provides that no person shall be Paved to enter more than one 
tract of land. 

The act of March 3. 1891 (26 Stat., 1095), provides # eat 


No person or association of per Sons shall hold by assignment or otherwise 


' prior to issuance of patent more than 320 acr es of such arid or desert lands. 


A. person by making such entry for 320 acres, or by holding one 
of that area under assignment, exhausted his right. | | 

In section 15 of the desert-land circular of November 30, 1908 
(37 L. D., 312), it is stated: | | 


— The act of March 28, 1908, also pageies that no person may take a desert 
entry by assignment unless he is qualified to enter the tract so assigned to him. 
Therefore, if a person has made an entry. in his own right, he can not ‘there-:_ 
after take an entry: by’ assignment, notwithstanding the fact that the area of 
the two entries combined may not exceed 320 acres. 

- The language: of the act indicates that the taking of an. entry ae assignment 
is equivalent to the making of an entry, and this being so, no person is allowed 
to take more than one entry by assignment.. The desert-land right is exhausted 
either by making an entry or by taking ‘one by assignment. . 
* However, under the practice recognized by the General. Land Office, where 
assignments were taken of more than one entry or where a person made an 
entry and also took one or more entries by. assignment, the. aggregate area of 
the land embraced in all such entries not exceeding 320 acres, such assignments 
and entries will not be disturbed. But all assignments and entries made sub- 
sequent to the approval of the act of March 28, 1908, must be governed . by the 


terms of that act, which is held to’mean that the desert-land A niet) is exhausted 


either by nee an- entry: or by taking one: by ashenuene. 
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Counsel for contestees in support of their contention that Perry 
was not disqualified to make the said entry quote from your decision 
of January 13, 1909, in the case of Andrew E. Tomason, assignee of 
Dickey Henderson, wherein you say, in reference to the above in- 
structions, the following: | 

The object of the paragraph aforesaid of the desert-land circular approved 
November. 380, 1908, was to confirm the practice recognized. for years by this 
office in regard to assignments of desert- land entries prior to the approval of 
the act of March 28, 1908. Under the said former practice of this office, a 
person who had made a desert- -land entry for approximately 820 acres, and 
relinquished 80 acres thereof, could be allowed subsequently to. take another, 
desert-land entry of 80 acres by assignment. It was considered that the main 
object of the desert-land acts was to. encourage and cause-the reclamation of 
Jands from. the desert; and upon this principle was built the: theory that, 

though any one person could make but one desert-land entry, still any one © 
person could take. any number of desert-land. entries by assignment, with the 
one limitation only that such person had not acquired title to, nor did he 
claim at one time under any of the agricultural public land Jaws, an amount 
of land which would exceed in the aggregate 320 acres, except it might be for 
lands entered or settled upon by him prior to August 30, 1890. 

Said circular expressed and adopted the practice which bid ob- 
tained. in your office, as then understood by the Department, but it 
was. not intended to go to the extent expressed in your decision. 
above quoted, and it is not believed that such construction could 
properly be given the language used in said circular. The Depart- 
ment has never recognized a person placed in the condition of Perry 
at the time he made this entry as being qualified to make desert- 
land entry, and he can not be so recognized, and the entry must be 
canceled, unless it can be. shown that he was, when he assigned to 
Patterson, entitled to the benefit of the second desert-land entry act | 
of March 26, 1908 (35 Stat., 48). Said act reads as follows: 

That any person who prior to the passage of this act has made entry under the 
desert-land laws, but from any cause has lost, forfeited, or abandoned the 
same, shall be entitled to the benefits of the desert-land law as though. such 
former entry had not been made, and any person applying for a second. desert- - 
land entry under this act shall furnish the description and date of his former 
entry: Provided, That the provisions of this act shall not apply to any. person 
whose former entry was assigned in whole or in part or. canceled for- fraud, or - 
who relinquished the former entry for a valuable consideration. | 

It is admitted by counsel for contestees that Perry held by as- | 
signment the entry, as alleged, which was subsequently relinquished 
by him in two separate portions at different times prior to, the time 
of making the entry now involved. : 7 

The assignment to Patterson was made by Perry long after the 
filing of the charge against the entry and proceedings thereunder, 
and Patterson must be charged with notice thereof. He can not 
therefore be considered as having greater rights under the entry than. 
eel had. However, a further question is to. be considered. If it 
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could be shew that the (ouiee entry held by Perry, as assignee, was 
relinquished by him without valuable consideration, and that he was, 
when he.assigned to. Patterson, in all respects qualified to make second 
entry under the said act of March 26, 1908, would this contest, having 
been filed prior to’ said act, defeat the right of Perry or his assignee “ 
to invoke the benefit of the act as applying to this entry! Said act 
is remedial in character. 3 


‘Remedial statutes are to be liberally construed; and if a retrospective in- 
terpretation will promote the ends of justice and further the design of the . 
legislature in enacting them or making them applicable to cases which are 
within the. reason and spirit of the enactment, though not. within. its direct 
words, they should receive such a construction provided it is not inconsistent 
with the language employed. [Black on Interpretation of Laws, 261.) 


It was stated i in the case of Strader v. Goodhue ee Li D., 138), 
that— 


The preference. ene is not a right. vested until a contestant has “ contested, 
paid the land office fees, and procured the cancellation” of the entry: attacked. 
This is the plain wording of the acts of May 14, 1880 (21 Stat., 140), and © 
July 26, 1892 (27 Stat., 270)... The contestant’s pr efer ence right is in the nature 
of a reward offered to an informer. The general rule as to the vesting of 
right under such statutes accords with the plain wording of this statute—viz: 
that the right does not become vested until judgment, and may be cut off (1) 
by a repeal of the statute (United States v. Connor, 188 U. S., 61); (2) by 
a pardon (United States v. Harris, 1 Abbott, U. S., 110; United States v. 
Lancaster, 4 Wash., U. S., 64; Brown v. United States, 1 Wool. U. S., 198); or - 
- by remission of the penalty by. competent authority Penang ie: ne 
(United States v. Morris, 10 Wheat., 246). 


In the case of ee v. Burnett (we LL D., 9), the Department 
held (syllabus) : 


The act of March 2, 1907, amended the act of April’ 28, 1904, to permit per- | 
sons who made entry between April 28, and June 28, 1904, to - make-additional 
entry in the same manner as those who.made entry prior ‘to April 28, “sub- 
ject to existing rights;” and where an additional entry under section 2 of the 
act of April 28, based upon an original entry made between the dates mentioned | 
in the amendatory. act, was prior to the date of that act held for cancellation, 
upon contest, on the sole ground that it was invalid because based upon an 
original entry made’ subsequently to the passage of the act of April 28, the 


additional entry will be held intact, the invalidity being cured by the amenda- 


tory act and the rights of the entryman being superior to those of the contestant. 


| In the case of Emblen v. Lincoln Land roam Cee U. S., 660), | 
it was found and held that (syllabus): _ 


While a contest over a preemption entry was pending, Goudie passed an 
act confirming the entry. and directing the patent to issue, which was done. 
Held, That the act was within the power of Congress, and that its operation 
could not be defeated by a contestant who had never. made an entry on the 
jand, nor perfected the right to do so. | 


In view of the above, the Department i is of the opinion -that it will . 
be competent for ae contestees inthis case to show the qualifications 
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of Perry under the said act of March 26, 1908, and that if such facts 
shall be established, the contest must ay This will be.a matter of 
defense and the burden: of proof will be upon the contestees. Upon 
the admissions already in the record, the contestant has a prima facie — 
case, and in view thereof no hearing will be necessary unless con- 
, testees desire to-invoke the said second entry act. They will therefore 
be allowed thirty days from notice hereof within which to file in the. 
local land office an affidavit showing the qualifications of Perry: under» 
said act, and if such be done a hearing will be ordered for the taking | 
of testimony, of which all parties will be notified. If the contestees.: 

fail to furnish the affidavit within the time required the entry will be 
canceled and Harrington awarded preference right of entry. _ 

If as a result of the-contest the present entry should be canceled 
and Harrington awarded a preference right of entry and he should - 
fail to assert same and make entry within proper time, Patterson, 
who has: made final proof showing reclamation of the land, will be 

afforded opportunity to make entry thereof oa he shows proper 
qualifications. = * a 
Your decision is. accordingly reversed. 


SOLDIERS’ ADDITIONAL RIGHT—ASSIGNEE—NOTICE OF CLAIM, 


Nevur J. Henne. 


= 


- In order to charge the land department with notice of hig claim, an assignee of 
a Soldiers’ additional right must assert the same by application to locate 
or in some other proper manner; and the fact that such claim may be dis- 

- closed by examination of the record of a closed case, is not’ sufficient to 
charge the land department with notice thereof. 


First Assistant Secretary Pierce to the Commissioner of the General | 
ee C. P.) — Land Office, August 6, 1909. 3 (E. F. B.) | 


Nellie J: Hennig, who claims to be the owner of the soldiers’ addi- | 

tional homestead right of James H. Schouten, has appealed from the 
decision of your office of July 8, 1908, and May 13, 1909, rejecting her 
application to make entry of the SE. 4 SE. 4, Sec. ‘20, T.658.,R.8 EB. | 
Bozeman, Montana, under said right. — 
_ Her application was rejected for the reason that prior to the filing 
of the same the soldiers’ additional homestead right of Schouten had 
been fully satisfied and exhausted by the allowance of two entries 
made under an assignment by James H. Schouten to Wm. E, Moses, 
upon which patents had issued. » 

James H. Schouten, who was entitled to a soldiers’ additional. | 
homestead right for 49.22 acres under section 2306, Revised Statutes, 
executed a power of attorney June 26, 1875, in which his wife joined, a 
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constituting and appointing Charles D. Gilmore his attorney in fact 
to locate his soldiers’ additional homestead right with power to sell, 
_ and in consideration. of the sum of $100 paid by said attorney the | 
power was made irrevocable and all claim to the proceeds of the sale 
of ‘the land located under said right was released to said attorney. 
There was also a release by the wife of all claim to dower i in the land 
located and of all sight and interest growing out said additional 
right. : 
Under said right | an one was ante Octotier” an 187 of ane 
acres of land in the name of James H. Schouten, ich being paid for — 
the excess acreage. No final certificate was issued upon said entry, 
but Gilmore, acting under the power conferred, sold the land”to 
Alvinza Hayward, October 14, 1875, from whom, ihvoren mesne con- _ 
-veyance, all rights under such sale were aeqiieed °Y the Sierra Lum- 
ber Company. ‘ _ * 
Said entry was eunesisa April 15, 1895, for reasons et atari: to 
the issue involved herein. | February 5, 1900, the Sierra Lumber 
Company applied for reinstatement of id entry, which was denied 
by decision of your office of October 10, 1900, in which: it was stated: 
| AS an. entry of the soldiers’ additional right. of Schouten has never ‘been per- 
fected, it appears that the Sierra Lumber Company may properly, as the as- 


signee: of said Schouten, apply to enter the same, to the extent of 49.22 acres — 
upon any of -the public Jands now subject to entry, relying upon the papers on | 


a file. herein to support such application and authorize its allowance. 


-'The decision of your office denying the reinstatement of the entry | 
was. affirmed by the Department April 13, 1901 (30 L. D., 547), and 
_ while no expression was therein made as to the right of ‘the Sierra 
Lumber Company to enter other lands under said right. as assigniee : 
of Schouten, it was stated that: 

Whatever rights were acquired by said additional entry pasted to aa be- 


came vested ‘in the Sierra Lumber Company, in so far as such conveyances and 
proceedings could transfer an interest in Government land upon which final 


- payment had not been made. 


March 4,-1901, James H. Schouten aoned to William E. Moses, 
all his right, title and interest in and to his soldiers’ additional home- © 
stead right, executing therewith an affidavit that he had never exer- 
-cised said right or sold or transferred it to any one. 

- Moses assiened. 40 acres of said right to John W. Kinzel, yeh 
9, 1901, and 9.22 acres to George Ferguson, March 31, 1903. Entries. 
were made under those assignments for the full quantity of the right, 
and patents were issued thereon J anuary 97, 1903, and April 8, 1904, 
ree 


July 18, 1906, N. P. Chipman: who had sicessded to whatever right — 


may. ‘have been. acquired by Gilmore under the power of attorney 
executed by Schouten June 26, 1875, assigned said right to F. W. 
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McReynolds, August 9, 1906. McReynolds assigned 40 acres of said 
right to Nellie J. Hennig, who on January 7, 1907, filed her applica- 
_ tion to make entry under said right of the tract eretotore mentioned. — 
Her application was rejected by your decision of July 8, 1908, for 
the reason that whatever right was acquired by. the attorney in virtue 
of said power had passed to the grantee of the entryman of the land 
located thereunder and who was holding under said conveyance at 
the time of the cancellation of the entry. That was the Sierra Lum- 
ber Company, It was rejected upon the further ground that the 
right, had been satisfied by the entries made under the assignment to — 
William E. Moses by Schouten, Mareh 4,1901. | 
A motion for review of said decision was filed by: appellant, who 

filed in connection therewith a transfer and assignment by the Sierra . 
Lumber Company to N. P. Chipman, all its right, title and interest 
‘in said additional right executed December 1, 1908. | : 
_ You denied the motion by decision of May Be 1909, upon the 
ground that— | 

_ If, as is claimed, the legal right ie said. claim. was in Chipman at the Ante of 
the office decision quoted, October 10, 1900, it must be held that Chipman by 
delaying for nearly six years in asserting same and thus permitting another 


with apparent good title to assert the right and procure patent thereon is guilty 
of laches, and as between him and his transferees and. the Government the right 


is satisfied by the patents already issued. 
‘The decisions of the Department in the < cases of Henry Walker 
(25 L. D., 119), and Lorenzo D. Chandler (Ib., aren cited in your 


decision, a authority for your ruling. - 
Those decisions rest upon the principle, as stated in ‘the case of 


Walker, habs, 


The Department cannot; in any case where it. appears that additional entry 
has already been allowed for lands to which the soldier was entitled, thereafter 
Tecognize any claim by a purchaser from the soldier of his additional right, 
who purchased prior to the allowance of the entry, but of which purchase the 
Jand department had no notice when the entry was made. ee? 

Such notice, however, must consist of an assertion of claim to make 
entry under said right either by an application to enter or some action 
of the land department in some manner ee the assertion or | 
validity of such claim. | 

A mere expression of opinion in a-decision aoe involving an appli- 
cation or assertion of a claim to exercise such right, or the presence 
of a transfer in the record of some case involving a former entry 
under such right would not be notice: 

It cannot be expected of the officers of the land: seoaiceit that 

they will keep in mind the contents of thé records of cases disposed of, 
or to make search of the vast mass of such records running through 
along series of years every time an application is made to enter under 
such rights, in order that 1( may ascertain whether the soldier had 
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| made a previous transfer of such right, unless attention is specially 
called to it. | 

A duty devolves upon every person claiming a right to enter public 
lands to assert such claim in a proper manner before the land depart- 
ment. That duty can not be avoided by charging the officers of the 
land department with notice of what may be disclosed by examination 
of the record of closed cases. 

The duty of these officers will be performed if these matters receive proper 
attention when an attempt is made to make entry of land under the additional 
right. Until then, the transfer does not concern them. [D. H. Talbot, 30 L. D., 
39, 40.] . : , 
But independently of this the doiienition of appellant that she pur- 
chased said right upon faith in the expression contained in your 
decision of October 10, 1900, is not sustained by the record. That 
expression was to the effect that “it appears that the Sierra Lumber 

Company may properly as the assignee of Schouten” make entry 
under said right. So far as appears from the record appellant did 
‘not purchase the right from any one claiming under the Sierra Lum- | 
ber Company, but under. an assignment through McReynolds from 
Chipman, who did not acquire the right: from the Sierra Lumber | 
Company until December 1, 1908. 

Your. decision is afiemid. | - 7 . « 3 


SOLDIERS’ ADDITION AL RIGHT—POWER TO LOCATE—ASSIGN MENT-— 
N OTICE. 


Nevum J. Hennié (Ox ee: 


‘Where a soldier entitled to an additional right executed a power to locate the 
Same, at a time when the assignability of such rights was not recognized, 
and no claim under the power was asserted, by application or other proper. © 


manner, within a reasonable time after the land department took action _ , 


amounting to a recognition of such powers as equitable assignments, and 
the soldier subsequently executed an assignment of the right to another, 
under which entry was allowed, the land department is without authority - 
to permit a further entry upon the same right, by one claiming under the’. 
power, notwithstanding the existence of the power might have been dis- 
_ closed to the land department, prior to the allowance of entry under the 
. subsequent assignment, by examination of its closed: ‘records in another 
case. : : 


First Assistant Secretary Pierce to the Commissioner of the General 
(0. Ly... Land, Dae ecRnary 9, 1910. (J. R. W.) 


Nellie J. Hennig, assignee of J ames H. Schouten, filed motion for 
review of departmental decision of August 26, 1909 (38 L. D., 442), 
rejecting her application to make soldiers’ additional | homestead.” 
entry for SE. 4 SE. 4 4, Sec. 20, T. 6 S., R. 8 E., Bozeman, Montana. — 
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Her apnliention was ‘denied, because, before its presentation, 


~ Schouten’s right was fully satisfied by allowance and patent: of two 


entries made under = of the same — by Schouten. to | 

‘William E. Moses. . : 
Schouten had an additional right of 49, 99 acres dhtee section 2306 

of the Revised Statutes. June 26, 1875, he gave Charles D. Gilmore, 


_- for consideration of $100, acknowledged to be paid, power of attor-. * 


ney, stated to be irrevocable, to locate the right and to sell the land 


located, releasing the consideration that might be received to Gil- 


more. October 1, 1875, entry of eighty acres was made in Schouten’s 
name and cash paid for the excess. No final fees were paid nor was. 
certificate given, but Gilmore under his power, October 14, 1875, 
deeded’ the land to Alvinza Hayward, and by mesne conveyances 
claim under the entry came to the Sierra Lumber Company. April 
* 15, 1895, the entry was canceled for failure, after notice, to approxi- 
mate the area to that of the right. The company, February 5, 1900, - 
- applied for reinstatement, which, eyes 10, 1900, you denied, ‘and 7 
| stated that: Ms 
As an entry of the soldiers” additional right of Shoulen has never been 
perfected, it appears that the Sierra Lumber Company may ‘properly, as as- 
signee of said Shouten, apply to enter the same to extent of 49. 22 acres upon ~ 


any public lands now subject to entry, relying on the papers on file herein to 
support such application, and authorize its allowance. — 


Your decision was affirmed April 18, 1901 (30 L. D., 547), ith 7 


_ out express recognition of a company’ S right to enter other land, _ 
but stating that— "os 


Whatever rights were acquired by said additional entry passed to and became’ . 


vested in the Sierra Lumber Company, in so far as such conveyances and pro- - - 


ceedings could transfer. an. interest in Government land upon which final ‘“pay- 
~ ment had not been made, 


March 4, 1901, Shouten ee to. Moses all his saaiGional’ right, 


- making affidavit he had never exercised it, or sold or transferred it. .. 


_ toany one. Moses assigned forty acres to J ohn W. Kinzel November _ . 
9, 1901, and 9.22 acres to George Ferguson March 31, 1903. Entries ’- 
were. one thereunder for the full quantity, and patents, respectively, | 
issued January 27,1908, and April 8,1904- . ae 

December 1, 1908, the Sierra Lathber Company aes Shntevek 
interest it had in Shouten’s right to N. P. Chipman. Before that 
time, July 18, 1906, Chipman, claiming that. he had succeeded to — 
| Gilmore? S right under Shouten’s power of June-26, 1875, assumed to 
assign the right to F. W. McReynolds, who, August 9, 1906, assumed 

to assign forty acres of the right to Hennig, who, January 7, 1907, 

applied to enter the tract. in question, which you rejected. re uly 8, 

- 1908, for. two reasons: ao that whatever a Gilmore. sequined 
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by eines power passed by the conveyances of the land . the grantee 


holding under the entry at time of its cancellation—the Sierra Lum- -— 
_ ber Company; and (2) that Schouten’s right was satisfied by the 


-entries made under Schouten’s assignment to Moses, March 4, 1901. | 
‘Chipman then procured and filed the Sierra Lumber Company’ S as- 

signment of December 1, 1908, above mentioned, and Hennig moved 
for a review, which you denied: May. 13, 1909, on grourid of delay in 


7 casserting the right for nearly six years, during which another with © 


~ ‘apparent. good title asserted the right and obtained ‘patent. 
The Department affirmed your decision upon authority of de- 
‘gisions in Henry Walker. (25 L. D., 119), and Lorenzo D. Chandler 

(id., 205), cited by you. These. decisions hold that where an ad- 
‘ditional entry has been properly allowed, the claim of a prior pur- | 
chaser of the right will. not be eecootiaad where the land depart- 
‘ment had-no notice of it by an application for entry or by such as- 
sertion of the right as. called for some action of the i aa 
‘respecting validity of the claim. 

‘The motion urges that the land department had notice of owner- 
ship by the Sierra Lumber Company, from its own records, at time. 
the entries under the assignment to Moses were allowed. In view of 
the Department there are two sufficient answers to this contention: 

- First. The papers in entry by the Sierra Company were not on. 
their face an assignment of right. They were only power to locate; 
and, being only.a power, was revocable. At the time it was given, 
the right was not recognized as assignable. It was not until decision: 
in Webster v. Luther, May 18, 1896 (163 U. S., 331), more than 
. twenty years after Schouten’s power to Gilmore, that the right was . 
recognized as assignable. It was merely for convenience of adminis- 
tration that, after such decision, the land department was constrained | 
to recognize such powers as.in fact, presumably, equitable assign- 


“ie ments of the right itself. This was first recognized by the land de- 


“partment February 12, 1898, in C. W. Darling (26 L. D., 192). Had. 
the Sierra Lumber Con pany or Chipman by ean from it, 
- ‘seasonably asserted a right as assignee of Schouten by virtue of such _ 
“power, the power might, and probably would, have been recognized 
as an equitable assignment. The Sierra TCuraber Company, however, - 


did not until its assignment to Chipman, December 1, 1908, assert it 


to be an assignment. Chipman, without apparent aie in him, did — 
so assert it July 18, 1906, and the first notice of such claim to the 
land department was J anuary 7, 1907, when Hennig asserted a right 
‘of entry under Chipman’s assignment. Until December 1,- 1908, 
‘Chipman was stranger to Schouten’s right, over which he haa never 
~ held-any power, nor had the claim of title founded on Gilmore’ S 
Jocation oe it ever come to or passed through him, | : 
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Before disclosure or even assertion of any claim in or by Shion: 


. March 4, 1901, Schouten assigned to Moses, under which Kinzel and). 


Werpdson ree entries, and patents issued January 27, 19038, and 
April 8, 1904, without any notice whatever of claim of right j in Chip- 
man or in Hennig or any one under Chipman. To that time no one 
claimed that Schouten’ s power to Gilmore, made June 26, 1875, was 
anything more than on its face it professed to be—a ners power. 
As a power it was revocable, even though it gave the agent an interest 
in. the land that might be located under it. Taylor v. Burns (203: 
‘U.S., 120). Schouten’s later assignment of the thing or right itself 
to Moses was of itself a revocation of the power, which no one was 
asserting to be more than a power. As no one asserted it to be other » 
than a mere power, the land department had. ample reason to accept 
it as such and.to satisfy the right, as it did. The decisions in Henry 
Walker and Lorenzo D. Chandler, supra, were ample authority for 
so doing. For six years after the decision in Webster v. Luther no 
one asserted the power to be an equitable assignment, and after 
patenting of those entries ; in faith of Schouten’s assignment revoking 
his former power, it was too late for valid assertion of an equitable 
assignment, or. of latent, unasserted, and neglected rights. As was 
‘said by the court in Moran »v. Horsky (178 U. S., 205, 208) : 
One who, having an inchoate right to. property, abandons it for fourteen years, 
_ permits others to acquire apparent title, and deal with it as-theirs, and as 
| though he had no right, does not appeal to the favorable consideration of a court 
of equity. ....a neglected right, if neglected too long, must be treated as an 
abandoned right which no court will enforce. . ... There always comes a time 
" when the best of rights will, by reason of neglect, pass beyond the protecting . 
reach of the hands of equity. 

Chipman’ s right, if he had any, was latent, The tight of the 
_ Sierra Lumber Company arose from an instrument purporting to. 
be a mere power. If it was ever intended to be anything more than 
a power, it was such only by equitable implication from the unex- 
- pressed intent of the parties, made twenty years before any such 
effect was recognized or permitted. Many such powers on files of 
the land department were never claimed to be more than mere powers, 
obtained on promise to pay the consideration, if, and as soon as, 
patent issued, but never paid in fact, the powers being abandoned if 
patent did not issue. If more than a mere power was claimed to be 
the intent and effect of this instrument, it behooved the one claiming 
under it to assert that fact seasonably and before the United: ee 
| satisfied the right to some other claimant.. | 

Second. The other answer to noeaniae contention is . get forth at 
length in departmental decision in C, L. Hood (34 L: D., 610, at pages 


DECISIONS RELATING TO THE PUBLIC LANDS. 449. 


| 611 to 613), which filly < covers the pecout case. The executive de- - 
_ partment has authority to erant but one area of land of 49.22 acres. 
That being granted to assignee of eee the exeCULIVe: is without 
power. : 

| Title to Sahouten’ S additonal nent: was not adjudged to be in ths 

- Sierra Lumber Company by the decision of April 13, 1901 (30 L. D., 
547). It was not then in question. What was before the Department 
was a motion to reinstate an entry canceled for excess of area over 
area of the right on which it was based. The question was one of | 
_ approximation of the area of an entry to that of its base, not that of - 
ownership of the base or additional right. The Department had no 
reason to decide ownership of the right and did not assume to decide 
it. It said arguendo that whatever was acquired i in the land entered 
had by the mesne conveyances become vested in the Sierra’ Lumber 
Company, so far as such conveyances “could transfer an interest in 
public lands upon which final payment had not been made.” The — 
question décided was one of approximate equal area—viz., that. eighty : 
acres could not be entered under a right for but 49.22 acres. 


Not until application by Hennig was anything pending in the ind. - 


department calling for its action as to ownership of Schouten’s right... 
The land department will not concern itself about transfers of, own- _ 
ership, or traffic in soldiers’ additional rights until they are sought to 
be located. It was held in D. H. Talbot (30 L. D., 39, 40) that: 


_ These transfers are not required to be noted on the records of the land depart- 
ment and are not subject to approval or supervision of its officers, nor can such 
officers, - for the purpose of protecting the transferee against other prior or 
subsequent transfers by his transferer, or for the purpose of enabling the trans- 
feree to more advantageously dispose of the additional ‘right, stop other neces- 
sary work, every time such a right is claimed to haye been transferred, and in- 
_ quire whether the right has been theretofore exercised and exhausted, or 
whether the transfer is genuine and absolute. The duty of these officers will 


be ‘performed if these matters receive proper attention when an attempt is ~- 


_ made to make entry of land under the additional ee Until then the TEs: 
fer thereof does not concern them. 

This case is not like that of Herman Dierks (33 L. D., 362), ais | 
by counsel, Dierks, assignee of Frazier’s right, applied for entry. 
March 18, 1901, which reached your office early in April and was 
pending her Frazier’s final proof was submitted on his amended 
Durango, Colorado, entry, where he wrongfully exercised the same 
‘right, and your office erroneously approved his final proof and issued 
patent January 17, 1902, twenty-one months after full notice of 
Dierks’s ownership ‘of the right, during which time the two adverse 
assertions of the same right were pending together. The United 


8098—vor 38-—-09-——29 
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_ States had not merely notice, but remedy. Patent should have been 
denied Frazier, and when issued by mistake the United States could 
have proceeded for its cancellation. In this case, claim of the Sierra 
Lumber Company to hold the right as assignee was not asserted until 
December 1, 1908; when it assigned to Chipman, nor had Chipman 


or any one asserted 3 in the land department any right, save a power, -_ 


until after patents issued on Schouten’s assignment. | 
It is suggested that the rulings in 1 Lester’ s Land awe 612 aiid 


622, the case of Charles D. Mousso, 22 L. D., 42, and Opinions Attor- 
- ney-General, Vol. 2, 501, Vol. 4, 298, and Vol. 8, 37, are > inconsistent 
herewith. 

In Lester, Vol. 1, 612, 622, it was held, March 20, 1852, that if two 
Jand warrants are. issued erroneialy to the same party, Both must be 
respected ; January 19, 1860, that where a land warrant issued errone-_ 
ously for one hundred and ewenty acres, when the right was for but 
- . eighty acres, and had come to an innocent party for value, 1t must 

“be respected for the full amount; and January 21, 1860, that if a 


land warrant and duplicate issue for the same service, both must be 
respected. ‘These rulings were fully considered and discredited in ~ 


Andrew M. Turner (34 L. D., 606, 608~10), explained by instructions, 
36 L. D., 11. They are not well founded and are not longer authority. 
~ In Mousso’s case land scrip was due him, but on a forged applica- 


_ _ tion scrip was issued and: delivered to one Chapman, was located, 


and the land patented in 1864 and 1866. After thirty years’ absence 
in the south, from June, 1855, to 1885, Mousso claimed issue of scrip — 
to him, and upon opinion of the Assistant Attorney-General for this 
Department it was allowed. This case is within the principles an- 
nounced in Moran v. Horsky, Andrew M. Turner, and C. L. Hood, 
‘supra, and is by them discredited. | 
‘The case of William S. Hawkins, 2 Opinions Mose: General, 
- 501, was where a bounty land warrant issued to an imposter, who 
personutad: the proper claimant. The facts are meagerly stated, and 
it does not appear that the true claimant did not assert his right 
within time that the Government could protect itself by caveat against. 
the warrant. The face of the opinion does not show Hawkins rie 
of laches, or that the United States lost thereby. | 
- The opinions, 4, 298; 5, 183; and 8, 377, relate to erroneous pay- ~ 
ments at the eae of Vaiidated fetes made to persons other 
than those entitled to them. They are to the effect that such errone- 
ous payments do not justify refusal to pay the true owner. ‘These 
cases arising on payments of Treasury warrants can hardly have in- | 
volved any question of laches by delay of the warrantee to present. 
his warrant, and are not applicable to the present case. 
The motion, is denied. 
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EXTEN SION Or TIME: FOR ESTABLISHING RESIDENCE-—LEAVES oF 
- AESENCS 


Paces | 


DrraRTMENT or THE INTERIOR, 
~ Gernerat Lanp Orrice,. 
: Washington, D. C., February 10, 1910. 
REGISTERS AND 5 Race: UnitTep STATES Lawn OFFricEs, 
North Dakota, South Dakota, Idaho, Minnesota, Montana, 

Nebraska, Colorado, W yoming, id New Meaico. 
Guntiemen: The following instructions are issued for your guid- 
ance in the administration of the act of Congress approved January 
28, 1910, “ extending the time for certain homesteaders. to establish 
endetes upon their lands” (Public—No. a) a copy of which is 
attached hereto. a 
‘The first section of ee nee applies to all homestead entries in the 
States named made after June 1, 1909, and in such cases the entrymen . 

are given until May 15, 1910, to establigh residence on their claims. _ 

It also applies to soldiers? declaratory statements filed in the States 
named after June 1, 1909, and such declarants are given until May 
15, 1910, to make their homestead entries and establish their residence 
on the ind If any payment is required to be made in connection 
with the entry under the declaratory statement,:as in the case of 
ceded Indian reservations, the act also ‘operates to oeae the pay- 
- ment until the entry is made. | | 
The first proviso to section 1 of the act provides that. the period 


of commutation or of actual residence under the homestead law shall. 


not be shortened. Entrymen who have taken advantage of this | 
— extension can not submit commutation. proof until they have main- — 


tained substantially. continuous. residence for fourteen months from | 


the date same was established; and in five-year proof can not claim 


_ credit for constructive residence for more than six months pep to 


the date actual residence was established. 7 

Under the second proviso of section 1 the act aii not -be oe to 
defeat the adverse claim of one who had made entry over a soldier’s - 
- declaratory statement, and who prior to the passage of the act had 
established a bona fide residence on the land entered, where the six 
months from date of the declaratory statement had expired prior to 
the passage of the act without the soldier having made his homestead 
entry and established his residence on the land. 

The second section of the act grants a leave of absence for. three 
months from January 28, 1910, to all homestead entrymen or settlers _ 
“in the States named in the first section of the act. Entrymen who. 
avail themselves of this leave of absence can not claim credit for resi- 
dence during the time they are absent under such leave, such period 
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| of absence Tene Sale eliminated from consideration in cases of - 
, either final or commutation proofs. oe << 
| wely ciages) Pe ee PrRouprir, 
7 | Acting Commissioner. 
Petre : _ 
OR. A. Bariinesr, | 
| Secretary. 


| ([PuBLic—No. 23. ] 
An Act Mxtending the time for cer tain homesteaders to. establish residence’ upon their lands. 


Be tt enacted by the Senate and H ouse of Representatives of the United States 
of America in Congress assembled, That all persons who have heretofore made 
homestead entries in the States of North Dakota, South Dakota, Idaho, Minne 
sota, 1 Montana, Nebraska, Colorado, and Wyoming, and the Territory of New 

: Mexico, where the period in which they were, or are, required by law to make 
- entry under declaratory statement or establish residence expired or expires after 
December first, nineteen hundred and nine, are hereby granted until May fif- 
teenth, nineteen - hundred and ten, within which to make entry or establish resi-— 
dence upon the lands so entered by them. Provided, That. this extension of time 
shall not shorten either the period of commutation or of actual residence under 
the homestead law: Provided further, That this Act shall not apply to an adverse 
claim established by entry and residence after the expiration of the time al- . 
lowed for establishing residence of the first ent'yman, and pr ior to the passage 


of this Act.. 
Sec, 2. That homestead entrymen or settlers upon the public domain in the. 


States above named are hereby granted a leave of absence from their land for a a 


period of three months from the date of the approval of this Act: Provided, 
That the period of actual absence under this Act shall not be deducted from the 


full time of residence required by law. 
- Approved, January 28, 1910. 


Warren HonLensteqner. 


- Motion for review of departmental decision of November 27,7 1909, 
38 L. D., 319, denied by First Assistant Secretary Pierce, Mobrvary 


10, 1910. 


CLASSIFICATION AND VALUATION Es COAL LANDS. . 
REctiLAiONs: | - 3 


DrPaRTMENT OF THE INTERIOR, 
GxorocicaL SuRvEY, 
W ashingtons dD, va genre 10, 1910. 
Tm eae 
Tum SECRETARY OF THE INTERIOR, 
_ Sm: In the regulations regarding the classification and valuation 
of coal lands, approved by you on April 10, 1909 (37 L. D., 653), a 


5 : 
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‘minimum thickness ei 14 inches of ail: egdudis of partings, .1s 
fixed for classes “ A,” “B,” and “©,” a a minimum of 36 inches - 
for class “ D.” In some of the western fields class “C” grades inito 
class “ D” by so imperceptible steps that there is a transition zone 
of many miles between the two, and an inconsistency results in 
classing coal in the same field on one side of a line which is deter- 
mined by a calorific value on a basis of 14 inches, and on the other 
side of the line on a basis of 36 inches. I am also of the opinion that 
14 inches is too thin for some of the lower grade “C” coals. : 
To correct these matters I recommend that for. paragraph (2) in 
the existing regulations, which reads: “Lands underlain by coal 
beds none of which contain 14. inches or over of coal, exclusive of 
partings, of class A,B or C, or over 36 inches of class D, shall be 
‘classified as noncoal land, ” there be substituted: | | 
- Lands underlaid by coal beds which eontain 14 inches or over of clean coal, | 
‘exclusive of partings, shall be. classified as coal land. where: the coal shows a. 
ealorifie value of 10, 500 B. T. U. or over on an unweathered air-dried sample ; 
for coals having a less calorific value the minimum thickness shall be in- 
creased one inch for every decrease of 100 B. T. U. below 10,500. Thus, thé 
minimum thickness of a, coal having a B. T. U. value of 8,500 on-an unweathered 
air-dr ied sample will be 34 inches. 
Very respectfully, te Eek 
| - | | Garo. Oris SMITH, Director. 
Approved, February 10, 1910: | 
OR. A. Batxincer, Secretary. 


PUBLIC LAND—_AGGREGATE AREA—APPROXIMATION—ACT OF - 
; AUGUST. 30, 1890. 


- Parrrox R. O'Connor. 


A. homestead entry for Porgy eres, made by one who had theretofore acquired 
title under the public land laws to 288.17 acres, allowed to stand, under 
the rule of approximation, notwithstanding the provision of the act of 
August. 30, 1890, that no person shall be permitted to acquire title to more | 

' than 320 acres in me aggregate under all the public land laws. . 


First Assistant Gearehony, Pierce to the Osnminsioner of the General 
(FLW.C.) Land Office, February 10, 1910. a (E. J. EL) 


The land tiyolved herein is the SW. 4 SW. 4, 1, Sec. 28. Rees a oe 


ROE , Bellefourche, South Dakota, iad district, and the case is | 


before tie Department upon the appeal of Patrick R. O’Gonnor from | 
your office decision of August 26, 1909, holding for cancellation his" 
homestead entry, made MepEuaty. 25, 1908, for above- described land, 
for vee 
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Tt appears Sees in the homestead affidavit accompanying O'Connor's S 
application it was stated that— | | 

I-am the owner of. 288.71: acres only, acquired under the desert-land law, 
¥. D. (35, which was acquired since August 30, 1890, this is the only land I own. 
- The appeal is based upon the claim that the foregoing statement 
contained in said homestead affidavit is erroneous; that the United 
_ States commissioner before whom the same was ends misconstrued . 
entryman’s answer to the question asked him as to his ownership of 
land; that he had formerly made entry of 288.71 acres under the | 
desert. land law, but had sold the same and executed deeds therefor 
about three months prior to making the homestead application and — 
| affidavit in question, and that he was not therefore at the time of 
making this entry the owner of any land; that it was his intention - 


to have the affidavit state, and supposed that it did state, in substance, _ 


that he had theretofore only made entry of said 288.71 acres under 
the public-land laws, and not that he was now the owner of said land. 
It was therefore asked that, said entry be allowed to remain intact... _ 
' Accompanying the appeal is the affidavit of the entryman, also 
affidavits of Patrick J. O’Connor and John O’Connor, to whom said. 
lands are alleged to have been. sold, together with those of A. H. 
Maxwell and J. M. Armstrong, composing the firm of attorneys that 
_ drew the deeds referred to, and before whom the same were executed 
and witnessed. 

The entryman, in his affidavit, makes Seschieaily ie fuses 
allegations and states that having become involved in debt by reclaim-’ 
ing said lands he, on November 4, 1907, sold and deeded about half 
thereof to John O’Connor for $1, 000, and the balance to Patrick J. 
O’Connor for a like amount, in order to pay his indebtedness; that 
upon making the homestead entry in question he entered oe the 
tract and has ever since made the same his home. — 

This affidavit is corroborated as to the sale of said 288.71 acres of 
ine by the affidavits of the purchasers thereof and by the affidavits | 
of the attorneys hereinbefore named, who attended to the business 
-. for said parties, The deeds referred to are on file in the case and 

appear to have been duly executed and recorded. | | 

It would seem that under the showing the entry in question should 
not be canceled, by reason of the statutory provision that a party 
will not be silgwed to make homestead entry who is “ the proprietor 
_of more than 160 acres of land in any State or Territory.” 

' It is provided by the act of August 30, 1890 (26 Stat., 391), that— 
No person who ‘ghall, after the passage of this act, enter upon any of the 
public lands with a view to océupation,: entry, or settlement under any of the. 
land Jaws, shall be permitted to acquire title to more than 320. acres in. the 

"aggregate under all of said laws. | , : 
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In this case it appears that the 40-acre tract iwovered by this entry, 
together with the 288.71 acres acquired under the desert-land laws 
since August 30, 1890, would make an excess s of 8.71 acres above the 


‘ 820 acres allowed. 


So far as said act is concerned, the entryman is still “autided to 
Beir 81.29. acres under some-of the public-land laws relating to. 
“ occupation, entry, or settlement,” and the Department is of opinion 
that the entry should not:be canceled, but that under the rule relat-. 
ing to approximation it should be allowed to remain intact, upon 
payment at the legal rate for the excess in area. nt | 
Your office decision, . poneine, the entry for cancellation, is accord. : 
ingly reversed. | 


CHEYENNE ‘RIVER AND STANDING ROCK LANDS—SCHOOL INDEM- . 
ee way SELECTIONS. 


| Lxsrevontons. | 


‘DerarrMunr OF THE ieeaion. 
General Lanp Orrice, 
7 Washington, Dd. nes Ff nay 17, 1910. 
| Recrsrer AND 5 Racer, aie 
Aberdeen, South Didier - a a 
_ Smes: Section 1 of the act of Congress approved May 29, 1908 (85 . 
Stat., 460), provides: 


That the Secretary of the Interior be, ‘and he is hereby, authorized and di- 
rected, as hereinafter provided, to sell and. dispose of all that. portion. of the 
Cheyenne River and Standing Rock Indian reservations in the States of South 
Dakota: and North Dakota lying and being within the following described 
“boundaries, to-wit : Beginning at a point on the one hundred and. second meri-. 
dian of longitude west, where the. township line between: townships nine and 
' ten north intersects the same; thence east. on said township line to a point ; 
where the same intersects the range line between ranges twenty-four and 
twenty-five east of the Black Hills meridian; thence north on said range line 
to a point where the same intersects the township line between townships fifteen | 
and sixteen north; thence east along said township line to a point in the center 
of the main. channel of the: Missouri River; thence in a northerly | direction 


- along the center of the main channel of said Missouri River to a point where. . | 


the township line between townships eighteen and nineteen north intersects the 
same, and including also entir ely all islands if any in said river; thence west on 
said township line to a. point where the range line between: ranges twenty-two 
and twenty-three east’ ‘intersects the same; thence north along Said range line | 
to the northwest corner of. section nineteen in township twenty-one north of 
range twenty-three east; thence east on the section line north of sections nine- | 
teen, twenty, twenty-one, twenty-two, twenty-three and twenty-four to a point 
where the same intersects the range. line between ranges twenty-three and — 
twenty-four east; thence north along said range line to the State line between 
the States of South Dakota and North Dakota ; thence west ‘on. said. State line ; 
to a point where the range line > between: ranges eighty-four and eighty-five west . 
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in North Dakota intersects the same; thence north on said range line to a 
point where said range line intersects the center of the main channel of the 
South Fork of the Gannon Ball River; thence in a westerly direction up and 
along the center of the main channel of the said river to a point where the 
same - intersects the one hundred and second meridian of longitude west ; thence 
south along said one hundred -and second meridian of longitude west to the 
place of beginning, except such portions thereof as mal been allotted-to TR GaD 


Section 7 of this act provides: 


That sections sixteen and thirty-six of the land in each eases within the 
tract described in section one of this act shall not be subject to entry, but shall 
be reserved for the use of the common schools and paid for by the United . 
States at one dollar and twenty-five cents pér acre, and the same are hereby 
granted to the States of South Dakota and North Dakota for such purpose as. 
the same are located in the, said States respectively; and in case any of said 
' sections, or par ts thereof, are lost. to said States by reason of allotments 
thereof to any Indian or Indians, or otherwise, the governors of said States, 
respectively, with the approval of the Secretary of the Interior, are hereby 
- authorized, within the area in the respective States described in section one of 
this act, to locate other lands not occupied not exceeding two sections in any. 
one township, which shall be paid for by the Unted States as herein provided, 
dn quantity equal to the loss, and such seleétions shall be made prior to the 
opening of such lands to settlement. . : oy 


| The State’s right of selection ames the provisions of said act -of 
~ May 29, 1908, is restricted to lands not occupied and not exceeding 
two sections ‘(1280 acres) in area in any one township, within the 
boundaries of the lands described therein, in lieu of lands of equal 


acreage in school sections 16 and 86, within said tract, lost’ to the 


State by reason of ‘allotments to Indians, | or otherwise. The selec- 
tions must be made prior to the opening of the lands to settlement. 

The President in proclamation of August 19, 1909 (88 L. D., 157), 
named April 1, 1910, as the first date for tnaking entries aider the 
_ provisions of the said act. This date has been changed by- Presi- 
dential order of February 8, 1910, to May 1, 1910, and the latter date 
will be considered for the purpose of State selection as the Se of the 
opening of the lands to settlement. | | 

The selections should be made on forms used for the selection of 
a 4 indemnity school lands, so modified as to show that applications are 
-. made under the provisions of the act of May 29, 1908, and must be 
supported by the uoual non.- -mineral, ‘non- -saline aa non-occupancy 
affidavits. | : 

In view of the -fact that claims to these. lands by allotment are 
‘record. claims, and that the unallotted lands will not be subject to 
homestead settlement during the period’ within which the State is - 
_ authorized to exercise the right of selection, the requirement of pub- 

lication of notice of selections will be waived, and as the tracts to be 
designated as base for these selections are lost to the State by allot- 
ment, or nna no certificates of county officers showing non-sale | 
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and. non- -eneumbrance by the State of sich base tracts need be fur- 

-nished. | . 2 = 

~ You will not allow State salactons to. be made in the. sresbint 
Standing Rock reservation based on losses. in the Cheyenrie River — 
reservation, or selections to be made in the Cheyenne River based on 
losses in the Standing Rock reservation, but you will require selec- » 
tions in each reservation to be based on losses in the same reservation 
as that in which the losses are sustained. | 


- You will soon be furnished with a list of lands reserved ez iaeus 13 


site purposes. You will allow no selection by the State ee sO 
reserved. | 

Lists of selections of the lands considered herein, siedented by you, 
will be given proper serial numbers and will be transmitted to this 
office in special letters. Care must be taken to place. notations show- 
ing the fact and date of transmittal in each case in the column for 
remarks in the “ schedule of serial numbers ” for the month in which | 
the lists are accepted and transmitted. 

There is inclosed herewith for your information iad the files of 
your office a copy of office letter “G” of December 9, 1909, addressed 
to the Governor of South Dakota. 

- The local officers at Pierre, to whom the copies of at Chevenne 
River and part of the Standing Rock allotments have been sent, have 
been directed to forward the said copies to your office, for proper 
notation on your records, ‘in so far as they affect lands in your dis- 
trict, and for the files of your office. 7 : 

A copy of the remaining Standing Rock allotments In your district | 
will also be sent you for the like purpose. ee, | 

Very rane * —. §.-V. Prouperr, 
a s Acting Commissioner. 
ppd: | | | | 
R.A. BaxLincrr, Seenebany: : 


APPLICA TION—APPEAL FROM REJECTION-SECOND RECEIVED AND 
SUSPENDED. 


-DECourcy Ve  Vanppverr. 


An appeal from the relestion of an vapollcation to enter entitles the applicant to 


_ Judgment only as to the correctness of such action at the time taken. and ©: 


upon the showing made when the application was presented to and. passed: 


upon by the local officers; and if properly rejected wheu presented, it should. : | 


“not thereafter be allowed, upon a supplemental showing filed with the ap- 
peal, to the prejudice of an intervening applcraon filed prior -to such ap- 
‘peal and supplemental Ewe: 
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Instructions of September 22, 1884, modified to acne: applications to enter to. 
be received and suspended subject to the disposition of prior rejected ap- 
plications; but entries: thereunder. should not be allowed untit the prior 
SURE have been finally miepoeen of. 


First Assistant eect Pierce to oe Comméssioner of the General 
(FL W.C.) Land Office, February 17,1910, (J. H. T.) 


_ Robert L. DeCourcy has appealed to the Department from your de- 
cision of September 27, 1909, holding his homestead entry for can- - 
cellation in part because of conflict with a’-prior application by ~ 
Thomas W. Vandevert. DeCourcy’s entry was made November 18, 
1908, for the E. 4 SW. 4, W. 4 SE. 4, See. 19, T. 20 S., R. 11 E., The 
Dalles, Oregon, land district. : 

It appears that on October 30, 1908, Vanidowett applied és: enter the 
W. 4 SE. 4, W. £ NE. 4, Sec. 19, abe 90 S., R. 11 E., W. M., as-a sec- 
ond hometoad entry under the act of February 8, 1908 (35 Stat., 6). 
His application was rejected by the local officers and appeal was 
taken to. your office. On August 14, 1909, you modified the decision 
of the local office in view of supplemental showing made by Mande: 
vert, and directed allowance of his application. 

Bacwass of the conflicting claims to the land involved, it has — 
necessary for the Department to consider the facts in eoanecuon with 
the application of Vandevert. The papers in that case have been 
considered, except the application and papers in’ support thereof, 
which you returned to the local office when you directed allowance of 
the application. The facts, however, appear to be sufficiently stated. 
in the decision of the local office and in your decision. The local. 
officers in their decision of October 30, 1908, assigned as a reason for 
the rejection of Vandevert’s application that it did not show that 
_. the former entry was abandoned prior to the passage of the act of 
| February 8, 1908. They found that the former.entry was relin- 
- quished on March 94, 1908, and that the land was entered the same 
day under the timber and stone law, by Maude E. Vandevert, who . 
appears to be a sister of the present Haima and they stated that j in 
view of this fact, together with the fact that the six months allowed _ 

within which to establish residence on the former entry had not ex- 
pired at date of its relinquishment, the strongest possible corrobo- 
rative evidence was required that he received no consideration for 
_ abandoning the former entry. Instead of filing new application or 
making proper showing, Vandevert appealed to your office and sub- 
‘mitted supplemental affidavit, which you~ considered sufficient to 
. show that he received no. consideration for relinquishing bis former 
entry, and that he had abandoned the same prior to February 8, 1908. | 
_ Therefore, in view of the facts shown by said supplemental testimony: 
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- you modified the Rte of ae local office and directed that Vande- 
vert be allowed to make entry. 

DeCourcy filed his application. November 18, 1908, bs the. 0m 
Sw. 4, W. 4 SE. 4, said section, township, . dad range, and ae 
No. 01711 was made. .By your said decision of September 27, 1909, 
you held: that the local officers erroneously allowed. said entry in © 
conflict with the application of Vandevert, and you accordingly held 
the entry for cancellation — In so far as it Lone with the prior 
-application of Vandevert. | | | 

The act of Febuary 8, 1908, supra, allows a person Siew quali- 
fied to make a second Remestesa entry where such person has made 
and. lost, forfeited, or abandoned a former entry prior to the passage 
of said act, and such former entry was not canceled for fraud, nor 
- abandoned or relinquished for a consideration. 

- Vandevert relinquished his former entry on March 24, 1908, and 
when he made his application for second entry, he did not show that 
he had abandoned his former entry prior to the date of the said act. 
The local officers therefore correctly rejected the same. See Instruc-_ 


tions of February 29, 1908 (36 L. D., 291), On appeal to your office, 


Vandevert made a Sroplenenta| shows which was considered sufli- 
cient to show his qualifications to make entry, and you directed that 
entry be allowed in view of said showing. This action could have 
been properly taker only in case there was no intervening adverse 
claim. Upon appeal Vandevert was entitled to Judgment only upon 
the action taken by the local: officers in rejecting his application, 
upon the showing made at the time they rejected it. Your office 
appears to have concurred in their action as you directed allowance 
because of the supplemental showing. The action of the local officers 
‘in allowing DeCourcy to make entry for the land, which was in part 
embraced in the rejected application of Vandevert, was not good 
practice. Vandevert had not at that time filed appeal, but the period 
within which appeal cotld be taken had not then expired. DeCourcy 
should have been notified that entry could not at that time be allowed 
for the entire area applied for on account of the prior application 
‘of Vandevert, and that he would be allowed thirty days from notice 
within which to elect whether he would amend his application so as 
to eliminate the part in conflict or have his application suspended — 
to await final action on the application of Vandevert. The instruc- 


tions of September 99, 1884 (3 L. D., 119), are modified so as to — 


permit applications to be received and. suspended subject to. the dis- | 


position of any prior re] rected application, but entry will not he*s,, 


permitted until such prior application is finally po of. ‘See 
case of Jerry Watkins (17 L. D., 148). : 
_ While the entry of DeCouréy was prematurely allowed, yet the | 
- rights of neither party are prejudiced by the allowance of said entry, 
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and the son eoreiey will be disposed of the same as though DeCourey’ S 
application. had been suspended. It must be held that DeCourcy _ 
has superior right to the land in conflict. His entry will be allowed 
to stand... The application of Vandevert, in so far as it conflicts with 
said entry, is rejected. Your decision is accordingly reversed. 


‘Bresanz vd ACOBSON. 


Motion for review ree departmental decision of Neverthe 26, 1909, | 
«88 L. D., 317, denied by First Assistant Secretary Pierce, Rebriiary 
19, 1910. | 


RAILROAD LANDS—HOMESTEAD SETTLER— SECTION 6,.ACT OF MAY 
20, 1908. | 


‘ . 


~Lzorotp Bauer. 


The purpose of section 6 of the act of May 29, 1908, was to place homestead. - 
settlers upon lands in odd-numbered sections within the conflicting limits 
of the railroad grants therein mentioned, who were prevented from com- 
pleting title to the Jands by reason of the decision of the Supreme Court 
in the case of Wisconsin Central R. R. Co. v. Forsythe, in the same situa- 
tion, relatively, as to other lands entered by them witbin the prescribed 
period, as they up to the time of the court’s decision had assumed: they 
occupied with reference » to the jands settled upon within the fara 
grants. 
Where prior to actual nowledes that the land he had settled upon was not 
subject to homestead entry the homesteader had so far complied with the 
— law as to have acquired a vendible interest in the land if it had been sub- 
ject to such entry, the right conferred upon him by. the act of May 29, 
1908, would be transferable to the same extent as his interest in the land 
settled upon would have been; but any attempted transfer of such right 
by one who had not prior to such knowledge sufficiently complied with 
the law to acquire a vendible interest, confers no right upon the purchaser, 
and an entry allowed under such attempted transfer,’ in the name of the _ 
homesteader but in the interest and for the benefit we the transferee, is _ 
void. : 


First ere Secretary Pierce to the Commissioner a the General 
(0. L.) | = Land Office, eon 21, 1910. - er Ww. W.): 


"This case involves the sbnenuctiaa of section six of the act of May 
29, 1908. (35 Stat., 465), passed for the relief of certain homestead 
enlamen: who settled on railroad lands in Wisconsin, and is before. 
the Department on appeal from your office decision A November 26, 

1909, holding for cancelation final homestead entry made under ad 
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act, embracing lot 7,SE. + SW. 4 and lot 9 of Sec. 14, and lot 3 of 


‘See. 93, T. 4 N., R. 93 W. containing 164. 10 acres, Glenwood Se | 


Coloma, land district. 
The Pacts are as follows: Under departmental prac: of October 22. 
1891, effective November 2, following, all lands in the Ashland; Wis: 


- consin, land district, under withdrawals theretofore made and' held | 
for indemnity purposes under the grants for the benefit of the Chi- 


cago, St. Paul, Minneapolis and Omaha Railway Company; ‘were: 
“restored to the public domain and opened to settlement and entry 
under the general land laws.” 
June 12, 1898, Bauer made homestead entry, No. 3369, = Ashland, 
Wisconsin, for the W. 4 NW. 4, and NW. 4 SW. 4, Sec. 17, T. 46 N., 
R..4. W., contaming 120 acres, said ae being a portion of ioe 


_ restored by the above mentioned order. . The: Supreme Court in the | 


ease of Wisconsin Central Railroad Company v. Forsythe (159 U. S., 


46), by decisions rendered June: 8, 1895, determined that the lands 


involved belonged to the Wisconain Central Railroad Company, and 
Bauer’s entry was, accordingly, held for cancellation by your office 


- letter “EF” of November 18, 1895, and was, pursuant to notice and 


order to show cause, served on Bauer on November 26, 1895, finally 
canceled March 24, 1896. The fees and commissions paid on this 
entry were ordered refunded December 10, 1904. 

May 29,-1908,. the act referred to was passed, section 6 of which i Is 
as follows. 3 


That all qualified homesteaders: who, ange: an order issued by the Land 
Department bearing date October twenty-second, eighteen hundred and ninety- 
one, and taking effect November second, eighteen hundred and ninety-one, made 
settlement upon and improved any portion of an odd-numbered section within 
the conflicting limits of the grants made in aid of the construction of the 
Chicago, Saint Paul, Minneapolis and Omaha Railway and the Wisconsin Cen- 
tral Railroad and were thereafter prevented from completing title to the land 
so settled upon and improved by reason of the decision of the Supreme Court 
in the .case of Wisconsin Central Railroad Company against Forsythe (one 


hundred and fifty-ninth United States, page forty-six), shall, in making final ~— 


proof upon homestead entries made for other lands, be given credit for the | 
period of their bona fide residence upon and the amount of their improvements 


'. made on the lands for which they were unable to complete title. In the event 


that any entryman entitled to the benefits of this act,: ‘shall have died the 
right to make such second entry shall inure to his surviving widow, and if there 
be no widow living then to his minor child or children, if any, in the manner 
hereinbefore provided: Provided, That no such person shall. be entitled to the 
benefits of this act who shall fail to make entry within two years after the 


passage of this act: And provided further, That this act shall not be considered 


as entitling any person to make another homestead elitry who shall have re-- 
ceived. the benefits of the homestead law since being prevented, as aforesaid, _ 
from completing utle to the lands. as aforesaid settled upon and saproved by . 


him. . 
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On the date of the passage of this act a contract was entered into 
by which Bauer agreed to sell to one B. B. Jones all his right, title 
and interest in and to the lands to which he, Bauer, might become — 

entitled: under said act. On: December 8,:1908, admittedly pursuant’ 
to said agreement, there was filed in the inal land office at Glenwood 
Springs, Colorado, application in Bauer’s name to enter, as a home-— 
stead, the tracts of land in that State heretofore described, with which 
there were submitted certain so-called proofs to the effect that Bauer _ 
had established residence on the land in Wisconsin and. continued 


to reside upon and improve the same from the year 1893, upon the ~ 


filing of which, together with certain additional evidence respecting 

publication of notice, etc., the local office at Glenwood, on February 
16, 1909, issued final caruiont No. 01073, reciting that the entry was 
allowed under instructions contained i in the circular of June 9, 1908 


(86 L. D., 504). 


Your office decision under: encanta holds het Bauer did Ast 
malke the entry of the Colorado lands for his own use and benefit, but 
for the benefit of Jones, pursuant to the contract referred to; that — 
he never established or maintained residence on the land in Colorado 
and never cultivated the same; and that he was not entitled to credit 
for any residence maintained upon the Wisconsin lands beyond the 
date of receipt by him of notice of the cancellation of the entry | 
thereof because of conflict. with the railroad claim, a period of less 
than three years. | 

You further held dige Bele: was not anhored by the act of | 


a May 29, 1908, supra, to make second entry, and, having exhausted his © 


onal homestead right by the entry made in Wisconsin, notwith- 
standing such entry was canceled for illegality, he must rely upon 
some other act, such as that of February 8, 1908 (85 Stat., 6), and, 
as he had not eomplied with all the requirements of the homestead 
law while holding the Wisconsin entry, his agreement with Jones, 
executed before he, Bauer, had made application for the lands here — 


involved, was in violation of the homestead act and rendered his entry Bs 


invalid. | 
In elaborate briefs and upon oral argument it is strenuously con- 


a tended that your conclusions are erroneous. 


The purpose of the act of May 29, 1908, was to place the hae: 
steaders therein specified 3 in the same siaation: relatively, as to other 


lands upon which they should make entry within the prescribed 


period as they, up to the time of the Supreme Court’s decision, had 
assumed they occupied with reference to the lands held to be included 
within the limits of a railroad grant. : 
If.a homesteader on the Wisconsin lands had, prior to scan none 
edge that the eo that he had settled upon government land. | 
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was erroneous, so far complied with all the requirements of the home- 


‘stead law as to have acquired a vendible interest had the land be- oS, 
longed to the United States, it might well be said that the right. — 


vested in him by the act of May 99, 1908, would. be transferable to 
the same extent as his interest in ihe homectond would have been. 
Bauer, however, did not make entry of the Wisconsin lands until 
June 12, 1893; the decision in the Forsythe case was rendered June 3,, 
1895; and on. ‘November 26, 1895, he received formal notice to how 
cause why his entry sheeted not bs canceled because of conflict with. 
the claim of the railroad company. . It further appears that he there- 
after purchased the land from the railroad company and has con- 
tinually, from the time of his original settlement, resided thereon. 
That Bauer could not maintain bona fide residence upon the Wis- 
consin land within the terms of the act of May 29, 1908, after Novem-. 


ber 26, 1895, the date of the formal notice to him of tha ‘fact that said 


land did aa belong: to the United. States, would. seem to be. clear, 
because, while before that time he and the government were laboring 


under the mutual mistake that his acts in. conformity with the re- - 


quirements of law were all tending to establish title as against the 
government, after that date he knew the land belonged to the railroad 


- company and that, no matter how long he might continue to reside 


thereon, or to what extent he might improve it, he could never acquire 
title under the public land laws. I am, therefore: of opinion that: 
Bauer was entitled to credit or allowance for residence maintained 
on the Wisconsin land only from the date of his entry June 12, 1893, 
io the date he received notice of the order nglane: his entry for can- 
_cellation, November 26, 1895. 
_ No importance is attached ‘to the fact that m 1904. can years. — 
| itter the Wisconsin entry had been canceled) Bauer appeared before 
the local land office at Ashland, Wisconsin, and submitted what he 
- termed. final proof on his Wisconsin entry, for the reason, among 
others, that the latter office then had no jurisdiction in the premises. 
It is only necessary to a determination of this case to decide that 
Bauer is not entitled: to credit for residence on the Wisconsin land 
beyond November 26, 1895; that on said date he had not completed 
such.a period of residence as would, if accompanied by appropriate. 
cultivation and improvement, have vested him with a vendible inter- 
est had the land belonged to the government; that the Colorado entry 
here involved was made pursuant to an agreement contrary to the. 
policy of the homestead laws, was not in his own interest, and is void. 
To the extent above indicated the Department is in-accord with — 
the views expressed i in your decision, and the same 1s affirmed. 
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| CERTIFIED ‘COPIES OF SPECIAL ‘AGENTS’ REPORTS AND OFFICIAL 
COMMUNICATIONS PERTAINING THERETO, . ; 


CuarK, PRENTISS & CiarK.? 


Special agents’ reports and ofticial correspondence pertaining thereto are in the 
nature of confidential and privileged communications, and certified copies 
thereof can not be demanded as a matter of right by the parties in interest 
in the matter to which they relate, and will not be furnished except upon 
authority of the Secretary of the Interior.- 


‘Comemiasioner Dennett Ce by First Vekiane Secretary 
_ Pierce) to Messrs. Clark, Prentiss be iG, W ang, dD. o 
— October 16, 1908. 
_ By your three several ee of Seyiainen 26, 1908, you cout 
ine to supply you, as attorneys for the Utah Fuel Company and the 
Pleasant Valley Coal Company, with certified copies of certain papers 
and documents therein specified and described, including several re-- 
‘ports made to this office by various special agents, as well as official 
-communications passing between this ofhce and its said agents and 
pertaining to such reports, or to the investigations subsequently ‘re- 
sulting therein. You have heretofore been advised,: orally, and 
through my refusal to testify concerning the contents of said several 
reports.and official communications, in the deposition given in by me 
on October 7th last, in response to a subpeena from Justice Clabaugh, 
of the Supreme Court of the District of Columbia, that I would 
refuse, as well, to supply you. with certified copies of those papers 
and documents concerning. the contents of which I so refused to tes- 
tify. On this last mentioned occasion, in response to each and every 
question addressed to me concerning the contents of such papers, I 
made the following answer : 

By. the advice of the Assistant Attendee: -General of the Department of the 
Interior and under the direction of the Secretary, and upon my own claim of 
official privilege, with the full belief that all communications between special 
agents of the General Land Office and the Commissioner of the General Land 
Office are privileged communications against public interests to disclose, and do 
not affect the title to public lands and as such are not papers concerning which | . 
the Commissioner of the General Land Office would be called upon to testify by 
a court, after consideration of the ‘question, I must respectfully decline to 
answer, unless dir ected to do so by the court itself. 


~The purpose of this letter is to officially and. formally communicate 
to you knowledge of my refusal to furnish copies of those documents 
for which privilege was thus asserted, 


“The Commissioner ‘of the General Land Office, by letter of arenas 26, 
1910, requested. that this paper be printed in the Land Decisions for the informa- 
tion of the ‘field pepe as well. as attorneys and the public, and for convenient 
reference. 
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I desire, at the same time, to afford you some information concern- . 
ing the reasons which control and determine my ‘course in this con- 
nection, wishing you to understand that my action was and is not the | 
exercise of mere arbitrary will, regardless of. all judicial or official : 
discretion, but that 1t was had pursuant to instructions with which I 
am in hearty accord and which are, in my judgment, justified and 
supported by good aa poh and safe and sound prmcplse of 
administration. 

_ Advising you now more specifically concerning these instructions, 


and the principle upon which they are based and, must be maintained, | ; | 


if at-all; I would state: 


First. That under date of August 23, 1907, there was pabuenea by ie 
this office, with the approval of the Acting Secretary of the Interior, 


a regulation. to the effect that on and after September 1, 1907, letters, : 
. press- copies, reports, or other papers on file in the Field Service Di- 
vision, or related: to any case or matter referred to or pending in such 


sigan: excepting such papers as are technically a part of the appli- 


_cation or entry, or such papers as may be a part of the pleadings in © 
any case, should not be subject to inspection by claimants, attorneys, 
or the public. I enclose a copy of that order for your better informa- — 
tion concerning its purport and effect. : ee 
- The administrative necessity which gave birth to this regulation 
- will be readily perceived and appreciated when attentién is called 
to the fact that the papers which were thus given a confidential char- 
acter quite generally relate to investigations being made by special 
agents of this office with the end in view of recovering title to Gov- 
ernment lands which have been acquired by ‘unlawful and corrupt 
- methods and practices, and, probably, the punishment of the per- 
sons who have violated the laws of the United States made and 
provided in that connection. ‘These reports more or less commonly 
disclose sources of information on which the special agent, or this 


office, proceeded to the initiation of such investigations, as well as : . 
the evidence upon which the Government would have to rely to 


establish its case, the progress of the inquiry, and the character of 
the proceeding, or remedy, contemplated. It is scarcely necessary to. 
suggest that the efforts of the Government, in the proper enforce- 
ment of law, would ofttimes be impeded, if not wholly thwarted | 
and defeated, should the contents of these documents be published 
to the pace ‘Again, it not infrequently happens that the field 


representatives by whom such reports are made have received infor-. 


- mation and assistance’ from persons interested in the enforcement 
of the law, but whose situation is such that they would be seriously 
prejudiced should. the fact. that they had given such aid become 
known to the persons against whom such an investigation was di- 
rected. These persons very often request and obtain from the agent : 

2 8098—vor 38-09 —30 
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8 dstinite assurance’ against disivsite of heir names, except in, so 
- far as such disclosures may be necessarily made to olicals of the 
Land Department. Under the practice at one time obtaining in this 
office, the names of such persons were occasionally ascertained and 
reported to other ‘persons interested in discovering them, with the 
- result that the further. pursuit of the particular investigation, or 


' investigations of like character in the same neighborhood, was ren- 


dered much more difficult and frequently wholly frustrated. | 
Second. Upon receipt of your said request, the determination of — 


_. whether or not it should be granted to the extent made, and, if not, 


_then to what extent, if any, was by me remitted to the Secretary of 
the Interior, to whom the power of determination properly belonged. 


under the law. On October 3d last, after consideration of the matter, 


the Secretary orally, but Meyers explicitly, directed me not to | 
comply. therewith, in so far as such compliance would involve dis- . 
“closure of the contents of special agents’ reports and official corre- | 
spondence resulting in’ or from same. This designation of official 
' correspondence did not, of course, embrace decisions-of this office, or 
of the Department, intended for communication to the parties in — 
interest, or correspondence with the register and receiver at any 
district land office which merely related to the completion and per- 
fection of the several lists. of selections made by the State of Utah. 
Inasmuch as the Secretary of the Interior is, by section 161 of the 
Revised Statutes of the United States, authorized to prescribe regu- 
lations governing the use, custody, and control of the records of the 
Interior Department, and inasmuch as the General Land Office is: 
one of. the bureaus over which he exercises jurisdiction and author- 
ity by law, it would seem that the direction thus given to me was 
and is, of itself, races | authoritative to control my action on 
your request. 

It is not incumbent upon me to argue ne sropciety and legal war-. 
rant for instructions communicated to me by the head of the ‘Interior 
Department, to whose direction I am subject. On the contrary, the 
discussion of such a subject by me, in a communication of the char- 
acter of this one, would be obviously inappropriate, I need only 
say that a painstaking examination of numerous text-book’ authori- 


ties and decided cases convinces me that those instructions are firmly — 


founded upon and supported by the well-understood general prin- 
- ciple of law that communications. between officials of government, 
pertaining to, or affecting, the enforcement of the laws or the trans- 
action of the public business of the state in whose service those - 
officials are engaged, are privileged and protected from enforced dis- 

closure. The rule that such documents cannot be drawn away from . 
‘or out of their proper, place of custody, either in their original form 
or in the form of certified copies, is of ancient origin and has been 
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maintained, without deviation or diminution, to the present day. 
An equally well-settled branch of that rule protects the contents of — 
such documents against disclosure by enforced testimony of persons 
_conversant with Se or by other cone evidence of Se 
contents. 

The intimation ee a ae that by the strict bane of sections 
461 and 2469 of the Revised Statutes of the United States, which — 


| make it the duty of the Commissioner of the General Land Office 


-to cause to be prepared, and certified under the seal of the General . 
Land Office, copies of all papers in anywise. affecting the title to 
lands in which the person applying for such copies is shown to be 
interested, no discretion is left to that official by which he may refuse — 
‘to furnish such copies, but that the duty is mandatory, leaving the’ 
Commissioner possessed of no judicial responsibility or authority im 


the premises. It is sufficient to say, in response to this intimation, _ 


that the statutes cited do not seem to require such a construction, 


and that. there is no command voiced by those sections which requires | | 
’ the Commissioner of the General Land Office to grant requests for « 
copies of papers nota part of the record by which the right toa 


patent for any particular tract of public land is. established, or de- 
feated. On the contrary, they are easily capable of a construction — 
_which, in my opinion, clearly. justifies a refusal to furnish copies 


of papers which constitute portions of a record merely collateral to — 


that on which patent must be issued, or denied, such as the record 
of and pertaining to an investigation ale by a field employee, which | 
_has for its purpose the protection of public lands against unlawful 
appropriation, possession, and use. It is readily admitted that copies — 
_of papers and records upon which the right to title must stand or 
_ fall, according to statute law or authorized regulations, including — 
| i the records of contests and promulgated official decisions ad-— 
-judicating claims to public lands, cannot well be refused; and I am 
_ not advised of any disposition on the part of the Department to 
deny an application for any such papers or records. But it 1s con- 
- fidently. asserted that Congress did not intend, by the statutes cited, 


- _ to deprive the Interior Department of the right to conduct investi- — 
_. gations by confidential agents and to possess reports and correspond- 


_ ence of a confidential character, such as are not only expedient, but 
absolutely necessary, 1f the Department is to successfully exercise its _ 
power to enforce’ the laws against unlawful appropriation of the |‘ 
public lands. No more extended discussion of this propomien seems 
to be necessary here. — 
— You have Seas lie solicited my attention to the opinion of the - 
Assistant’ Attorney-General for the Department of the Interior, in 
_ the case of Albert H. Horton (24 L. D., 379), in which that official 


took the view that after final action had been had by the Depart- . | 
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‘ment in any case affecting the title to public lands, such ag ordering - 
a hearing on the report of'a special agent or recommending suit to 
cancel a patent, no reason remained for insisting upon a continuance 
_ of the confidential character and status of the paper, upon which such © 
action had been taken. I need only say of that opinion that it re- 
quired the approval of the Secretary of the Interior to give it any 
force to. govern the administration of this office in such matters as 
that to which it pertained, and that it has not been adhered to by 
_ the present secretary is manifested by the instructions severally re- 
ferred to in the opening portion of this communication. The evils to 
result: from such a practice were not then perhaps so fully under- 
_ stood as they are now, having been more or less effectively exemplified 
and illustrated in ee or more instances within the last two or three 
years; and reasons for insisting upon the confidential character of » 
such papers, which did not then appear, have since, been pee! . 
disclosed by experience. == 

You are, finally, advised that certified copies of all the other papers 
mentioned in your letters, as modified by your letter of October 7, ~ 
1908, will be at once prepared and furnished to you in -accordanee 


with your request. 


“PRICE OF LAND WITHIN GRANTED LIMITS OF RAILROAD. 
* Instructions. 


Derartorent OF THE Ivrertor, 
Generar LAaNp Orricn, 

| Ww ashing gton, D. C5 AM arch &, 1910.. 

Reetsrers anp Recervers, 

: United States Lina Offices. 

Gentlemen : Under date of November 27, 1909, in the case of Wal- 
ter Hollensteiner (88 L. D., 319), the Deparement held that lands 
within the granted limits of a railroad, but excepted: from the opera- 
tion of the grant for any reason, are “ double minimum lands,” as" 
provided by section 2357, U. S. Revised Statutes, fixing the price of 
such lands at $2.50 per acre. You will be orericd by said decision 
in disposing of all such lands: (both odd and even eeeuons); and In 
the collection of commissions thereon. : 

This decision will not affect the price of land in reservations within 
said granted limits, opened under special acts of Congress, passed 


after the date of definite location of the road, when from said acts, | 


or from an Indian treaty, it is apparent that Oona intended that 
a price, other than ‘that fixed by section 2357, R. o should be col- - 
lected. | | | is 
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In case ne any doubt as to the proper price of the land, you should + 

‘suspend the case and ask for instructions from this office. 
| Very i ai | _ 

Frep Dennett, - 
— Commissioner. 
yee March 2, 1910: | | 
R. A. Ban cen 
| ys, 


, REPAYMEN T—MINERAL SURVEY. DEPOSIT—STATEMEN Ji OF aCe 
COUNT—ACT OF FEBRUARY 24, 1909. 


PETER N. Hanson. 


In making up an aceon under the act of Webruary 24, 1909, serge repay- 
ment of any-excess of amounts deposited for the survey of mining claims, 
the surveyor-general should state the account from the best data and infor- 
mation obtainable; and a bona fide official account, prepared from such 


' data, will be accepted by the General Land Office and the Department, | 


unless clearly shown to be erroneous. 


\ 


First Assistant Secretary Pierce : the Commissioner of the ead | 


(F. W. C.) ss Land Office, March ®, 1910. | (E. B. C.) 


Peter N. Hanson has appealed a your office decision of Novem- 


ber 23, 1909, affirming the accounting and findings of the surveyor-_ 


general for South Dakota, and denying appellant’s: application, under 
the act of February 24, 1909 (35. Stat., 645); for repayment of any 


- 


- portion of the sum of $30, deposited J May 20, 1908 (certificate of de- — 


, posit No. 69, issued by the First National Bank of Deadwood, South 
' Dakota), to cover the cost of office work in connection with the survey 


(No. 1 760) of the Dump lode mining claim, Rapid City land district. 


The order for survey issued May 23, 1903; the survey was. made 


June 12, returned to the office of the surveyor-general June 22, and — 


approved by the surveyor-general on July 17, 1902. 


_ This case has been pers the Department upon a prior occasion, 
and was considered in its decision of August 26, 1909 (38 L. D., 169),. 


where the facts are. quite fully aioe That opinion concludes as 
follows: | 


~The instructions of your office and the decision -of the surveyor general are 


not in accord with either the letter or the spirit and purpose of the act, which 
evidently contemplates that an account shall be stated in every case where 
application for. repayment is made, and if it appears that there is any excess 


in the amount deposited, over and above the “actual cost” of the work per-. 


formed and the expenses incident thereto, it should be stated and certified by 
your office from the best data and information obtainable. 

The cost of the platting of said survey and of the copies of said plat and field 
notes required to be made of mineral surveys should be ascertained by the 
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value and usual.charge for such work at the time it was rendered. The other 
expenses: incident thereto. which can only be approximated should | ‘be ascer- 
tained from such data and information as you may acquire from the records or 
: custom: of ‘your office.showing what proportion of the estimated cost such» 


expenses: bear to the whole amount. . 
You will instruct. the surveyor-general to state. this aecount. in “accordance a 


with the instructions herein.- 


In promulgating the above decision. your office, September 4, 1909, 
advised the surveyor- -general as follows: , 7 


You will accordingly state an account showing the amount of money received. 


by your office in connection with said survey, with a statement of the cost of - ~ 


platting same and of the copies of plat and field notes which, as stated in said 

decision, you will ascertain by the value and usual charge for such work at the | 

time it was rendered. Any other expense incident thereto you may approxi- | 
mate from such data and information as the records or customs of your: office | 


Imay warrant. 
On November 2, 1909, the surveyor- madera addressed to the actors 
: ney of record for the applicant a letter concluding as follows: - 


Upon investigation it: is found that the actual cost of the work in platting, 
preparing plats, and transcript field notes ascertained in the manner directed | 


' in the stated. decision of the Hon. Seer etary of the Interior is___2-_____ $25. 00 
Incidental | expenses (approximated) ~-___ ai nee 5. 00 
‘Total cost of work in this office upon said survey No. 1760___---_.--. 30. 00 


The entire amount deposited | for said. survey has therefore been earned. 


From the above statement of account the applicant appealed to 
your office. The decision now complained of was then rendered, 
wherein it was found that the account stated by the surveyor-general 
was made up in accordance with the above departmental instructions, 
and the action of the surveyor-general was affirmed. PUTA appeal 
has brought the case here. 

Appellant charges that the account stated i the surveyor- “general 
is purely an imaginary one and does not show how many plats were 
prepared, how long it took to plat, what was paid and to whom for 
the platting, what time was required or what was paid for preparing 

the field notes, or what was the cost of the stationery used. The ap- 

pellant also dives that the entire deposit is unused, for the reason, 
as he alleges, that the work was done by the paler office force andl 
paid for from the annual appropriation for that year, and that con- 
sequently the whole of the deposit is still in the Treasury. 

Counsel conclues his brief upon appeal with the request that— 
The Hon. Secretary have the General Land Office send him a statement that 

will show how much of the South Dakota deposits for office work in the 
_ surveyor-general’s office | of that State has been drawn.from.the United. States — 
Treasury from said mineral deposits and placed to the credit of the surveyor- . 


- general of South Dakota prior to February 24, 1909, so that this matter can be | 
adjusted as was intended by Congress when the act of Feb. 24, 1909, was passed. 
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“The | mining ‘statute provides that the. expense of the survey of | 
| ‘mining claims “ shall be paid by the applicant.” (Section 2334, Re- 
vised Statutes.) The applicant is required to file‘in the local land 
office, in connection with his application for patent, a plat and field 
‘notes of his claim or claims in common, made by or under the direc- 
tion of the United States surveyor-general, and. also a certificate from 


that officer showing that $500 worth of labor had been expended or | 


improvements made. (Section 2325,. Revised Statutes.) Paragraph — 


91 of the mining regulations (37 in D., 757, 775) requires that the 


applicant shall deposit: 3 in favor of the United States Treasurer the 
estimated cost of the platting and other work in the surveyor- 
- general’s office. The act of March 8, 1901 (31 Stat., 1003), contains a — 
proviso to the effect that thereafter the stationery and drafting in- 
struments purchased exclusively for use in the preparation of plats — 


. and field notes of mineral surveys, and also the rent of additional . 
quarters that might be necessary for such .work, should be paid out 


of the mineral survey deposit funds. . 

The repayment act of February 24, 1909, supra, provides for. the 
, repayment to depositors of “ any- excess in the amount deposited over. — 
and above the actual cost of the work performed, including all ex- 


_ penses incident thereto for which the deposits -were evern ly made, 


or the whole of any unused deposit.” 
_ It is provided that the refund. shall be meas upon an account cer-_ 
tified by the surveyor- general and approved by the » Commissioner of 
the General Land Office. «se 
May 14, 1909, applicant Hanson wiesenied his. veabed apelnon | 

“ for the return of dollars and cents, being the excess of 
unused mining survey deposit made in connection with” survey No. 
1760. Accompanying the application is a formal power of attorney — 
appointing James A. George the applicant’s “ true and lawful attor- 
ney, coupled with an interest, irrevocable,” to collect for him what- 








ever moneys may be due fron the United States as excess under the 


_ $30 deposit, and to receive for him all warrants, one or other 
things of value due from the Government. 
It would appear, it is first to be observed, that this power of attor- 
ney, which also substantially recites an assignment of at least an. 
Interest in the claim involved, is a nullity and must be so regarded 
and. treated by the Department, because within the interdict of section 
3477 of the Revised Statutes, which reads as follows: | 
All transfers and assignments made of any claim upon the United States, or 
Of any part or share thereof, or interest therein, whether -absolute or condi- 
tional, and whatever may be the. cousideration therefor, and all powers of 
attorney, orders, or. other authorities for receiving payment. of any such claim, 
or of any part or share thereof, shall be absolutely null and void, unless they — 
care freely made and executed in the presence of at least two attesting witnesses, oe 
after the allowance of such a claim, the ascertainment of the amount. ave and 
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_ the issuing of a warrant for the payment thereof. Such transfers, assignments, 
and powers of attorney, must recite the warrant for payment, and must be - 
- acknowledged by the person making them, before an officer having authority to 
; take acknowledgments of deeds, and Shall be certified by the officer; and it . 

— must appear by the certificate that the officer, at the time of the acknowledg- 
ment, read and fully explained the transfer, assignment, or warrant of attorney 
to the Ber son acknowledging the same. 


The application, so far as the amount of refund claimed is con- 
cerned, is in blank, the applicant having specified no sum certain, and 
it represents a claim of which no ascertainment and allowance had 
been made. In this connection see Nutt v. Knut oy U.S., 12, 20)" 
and the cases there cited. 

The surveyor-general reports, and the records of your. ane show, 
that the charge to the effect that the surveyor-general of South 
Dakota has utilized his regular office force, which.has been paid from: 
annual appropriations, in working up mineral surveys, is wholly 
_without foundation in fact, and that a special and separate force has 
always been employed to work on mineral surveys, as the law and 
regulations contemplate. Equally without basis.is the statement © 
made by counsel in one portion of the record that “there is from 
$65,000 to $100,000 due depositors in South Dakota,” the fact being ~ 
that the balance to the credit of the surveyor- -general for ee 


‘survey deposits on July 1, 1909, fell many thousands of dollars short: 


of the lowest amount stated soe 

The surveyor- -general, upon request, furnishes an estimate . the. | 
costs that will accrue in his office on each mineral survey. In making 
this estimate he has all.the preceding years of the experience and_ 
records of the office to guide him, and it has been found that the 
usual cost of surveys is such that it has become’ convenient and prac- 
tical for survey ors- general to adopt and follow a schedule for the 
_ expenses of work in their office. It would appear that the deposit. 
in this case was the usual one for office work upon a survey where but 
a single lode location was involved. . The office work was performed 
_ by the special mineral survey force. engaged in such work. What-. 

ever the expense or actual cost of . the same may have been, that 
portion of the deposit in any event was used and earned, and the | 
applicant has no interest therein or claim thereto. 3 

While it appears to have not been the practice for surveyors- gen- 
eral to keep an actual cost account in connection with each survey 
deposit prior to the passage of the act of February 24, 1909, supra, 
yet the actual cost.of office work, when called for, has been. capable | 
of ascertainment. and adjustment with sufficient: certainty for prac- 
tical purposes. The departmental decision of August 26, 1909, def- 
initely pointed out the procedure in this regard and adenine the. 
~ rule.of assuming that the whole of a deposit was. earned whens no. 
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actual accounts were kept: or where the office records failed to disclose 
any unused excess. =! ie a 
The statute authorizes aceaeaen only upon an account to be cer- 


tified by the surveyor- -general and approved by your office. The con- || 


current actions in this regard of your ofiice and the surveyor-general 


are requisite in order that the applicant for refund may ‘have his be 


| claim preseuted to the Treasury for. payment. — . 
_ The surveyor-general in this case has stated that upon iavesnes: , 
tion it has been found that the actual cost of the plats and field ores “e 
ascertained in the manner directed by the Department, is $25, and 
that the incidental expenses (approximated) are $5, and thereupon — 
finds that the entire amount of the deposit has been.earned.’ This. 
is his official action under the guidance of the departmental direc- 


_. tions. There is nothing found in the record tending to establish 
- that. this statement of account is not a fair, faithful, and correct 


finding by the official whose judgment must in the first instance be 
invoked. Your oftice, under whose direct supervision he acts, has : 
upheld him in his position. : 

Unless shown to be clearly erroneous, these concurring: ssuene 


must be sustained. The complaint. to the effect. that no itemized 
‘statement is submitted has but little merit. The work in question — 


is technical, professional, and official. The mining re gulations, para-. 
graph 34, specified the number of plats required, and it is immate- 
rial as to who did the platting or prepared the field notes or checked 
the entire work. The work was in fact executed. and officially ap-- 
proved, and afforded the basis for patent, which, it is stated, the 

‘applicant in due-time obtained. The record does not disclose that 


the estimated incidental expenses of the survey were other than those 


ai found. 
It is true. that eat in argument sets foe: an alleged ‘ eae cal 


cost” account of $10, asserting that he can get the work done for 


that. amount. But even if it be conceded that Stich: work in a private _ 
office might be done for less than the ‘cost assigned by. the surveyor- 
general, yet that would afford no ground for impeaching the account. 


_ rendered by that officer as the actual cost of official work Porras yaad 
— in his office. i. | | 


After a complete examination of the record the Department, con-. | 
cludes that. the appellant’s $30 mineral survey deposit i is not an un- 
earned or unused deposit ; that there is no excess of such deposit; 


_ shown to exist over and above the actual cost of official office work, — 


in connection with the survey for which the deposit was made; and. 
- that, apparently, the surveyor-general’s stated account is a Nona fide, 
eel account, prepared from such data as the records of his office 
afforded, which has not been impeached by anything; brought ae 
ward by the ee 
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As to the above- quoted een P| in appellant’s beck it 
is sufficient to say that the Department perceives no occasion for: 
granting the same, nor is the applicant entitled to the information 


—. sought. © 


_ The decision of your office herein is aeeoedingl® affirmed. - 


es 


DESERT LAND ENTRY_RECLAMATION WITHDRAWAL—DELAY— 
oe: 5, ACT OF JUNE 27, 1906. 


Gustave GILBERTSON. 
“Where a government reclamation withdrawal interferes with and results inthe . 


_ abandonment of a private cooperative irrigation ‘enterprise, 4 desert land 
- entryman interested in such enterprise and prevented by the abandonment 


thereof from continuing his improvements and submitting proof within the | 


+ time fixed by law, is within the act of June 27, 1906, and entitled to an ex- 
tension of time under its pro ee ; 


. First oe ea Pies to the Commissioner ue the General — a 


(CF. W. CG) Land Office, March, 3, 1910. » (J. BR. W.) 


Gustave Gilbertson appealed from your decision’ hol August 14, 
~ 1909, rejecting his application for extension of time in which to make S, 
his third annual proofs on desert land entry for N. 4, Sec. 8, ‘T. 22 
N., R. 1 W., M. M., Great Falls, Montana. 
| March 13, 1908, Grbeutson made desert land entry, rr two yearly : 
proofs have been made thereon, and the extension of time was 
granted by. you to May 2, 1908, under act, of June 27, 1906 (34 Stat., 
519, 520), in which to make further proof. : 
en 94, 1908, the entryman filed affidavit. for further extension | 


_ of time to male proof, which the project engineer, August 27, 1908, 


recommended. You held that it does not appear from the application | 
that the entryman has been hindered or delayed in making i improve- _ 
~ ments such as are required for third yearly proof and rejected his — 
application, allowing him sixty days in which to file affidavit show- 
ing that he had made the expenditures and improvements, or that he _ 
had in fact been hindered, delayed, and prevented from making such — 
improvements by withdrawal of the land. 


July 16, 1909, he submitted additional evidence which was. found 7 7 


by you not satistactory-; in that he states as a mere conclusion that he 
was hindered and delayed in making improvements by reason of — 
the reclamation withdrawal, but does not state any fact on which 


such conclusion is drawn. He states that he has made all necessary a : 


improvements in preparation of said land for its reclamation and 


cultivation that it is practicable to make prior to the time that the | 


water supply should become available for irrigation of the land, but 
does not state what these improvements are, or their a as 1s 


7% required for third aide proof. 
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; ‘The Department is unable to concur in this finding of insufficiency: 
of his proofs.. The entire record must be taken together. In his — 
affidavit of April 22, 1907, he states that:. | 


. Immediately after making ‘entry he, with ‘many. othér persons, organiined: ge: 
Kilraven Co-operative Canal Company, and began construction of a canal from 
’ Sun River in Teton Cotinty, Montana, to divert water of Sun River over affiant’s 

Jand and other land in its vicinity, and he, with others, expended $20,000 on 
their reclamation works which are yet incomplete ; that soon after all gov- 
ernment land in T. 22 and 23 N., R. 1, 2 and 3-W., were withdrawn from entry 
except under the. homestead laws October 17, 1903, for the Sun River Irriga- 


tion Project: That soon after the United States began active work and that - 


its canal parallels the canal begun by the Kilraven Co-operative Canal Com- 
‘pany, and his lands are within, the area intended to be reclaimed by, the © 
government canal; that by reason of the work thus undertaken by the United 

States and withdrawal of the land above set forth many persons who agreed 
to take stock in the Kilraven Co- -operative Canal Company and assist in its 
construction were unable to do so except under the restricted homestead laws, 
and therefore abandoned Gilbertson and his associates, thus making them 
unable to complete their. canal. oe 
Irrigation projects of such extent are necessarily co- operative. | 

If such events’ happen by act of the government that continuance © 
of co-operation of the original projectors is‘ prevented, the case 
comes within the act of June 27, 1906, as a case of active interference - 
by the. United States. preventing success of a private co-operative - 
project. The affidavits in this case show that all ditches and laterals 
on Gilbertson’s land have been made. This in his view, concurred in 
by the Department, is all that he can do because of interference of 
the United States under the Reclamation Act.. That he has made all 
the ditches and laterals necessary for irrigation is shown by the 
affidavits.. The engineer of the Reclamation Service reports that the © 
cause which existed still continued to exist, and by the statute is 
supposed to continue to exist until notice is given that the govern- 


ment has abandoned its project. Entrymen are therefore not under — 


obligation to do more until the government has ceased its interference | 
by abandonment of its project, or has so far developed it that they 
-- gan obtain water from its ditches for reclamation of their land. — 
Your decision is reversed and the extension will be granted. 
RELINQUISHMENT_DEATH OF ENTRYMAN. 


WIuson 2. HoLMES ET AL. 


. A homestead sity by one who purchased the improvements and. relinquishment 
of a prior entryman will lot be canceled to reinstate the former entry, in — 
the.absence of fraud or bad faith, merely because the relinquishment of 
the former entry was filed after the entryman’s death. . 

AS between the’ parties a sale.of improvements and relinquishment of. an entry 
is a valid contract, and: though it conveys no right as against the United 

States, it is obligatory on.the entryman and ‘his heirs, and the equity of 
the purchaser to make entry may properly be recognized if exercised 


promptly, and DIOP to. the intervention of a adverse aaa 
; G 
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First Assistant Seiica Pierce to the re of ye General. . 


(FW. Cc) , Land Office, March 3, 1910. |. sR W.). . 


: Lobirta Holmes and Alfred A. Tooley appealed fon your decision 
of I February 26, 1909, canceling Holmes’s homestead ony for E. 4 
SE. 4 and Tooley’ S. ditions homestead entry for Ww. 4 ‘SE. 3 4, See. 
18, T. 12 N., R. 26 W., Lawton, Oklahoma. © - | 
7 anuary 25. 1902, Everett Van Buren made homestead entry for 
both tracts. December 22, 1905, a relinquishment, executed by him 
- December 2, was filed in the een office. Decne 27, 1905, ‘Tooley 
applied for additional homestead entry for Wz. 4 SE. 4, which was 
allowed and entry made January 6, 1906. Maw 28, 1906, Holmes - — 
applied for homestead entry for KE. 3 3 SE. 3 zy which was allowed and 
entry made June 5, 1906. a 
July 24, 1906, Helen C. Wilson filed contest affidavit ene each 
entry, alleging they were fraudulent and void because Van Buren’s 
_ relinquishment was obtained by false representation and undue influ- | 
ence, and was executed when at point of death, not in mental condi- | 
- tion to do business, and was not filed until after his death. She asked, 
as his sister and sole heir, that his entry be reinstated. Notice issued 
for hearing, in which all parties participated, aided by counsel. 
Large part of the testimony was by deposition. November 16, 1907, 
the local office’ found upon both contests, as a single proceeding; that 
just before relinquishment Van Buren was sick, at Erick, Oklahoma, . 
_ of a disabling and noisome disease, at house sea stranger and good 
- Samaritan to him, who gave him shelter in the best room of his house, — 
incurring expense in his care and medical treatment; that Van Buren 
while 'so sick sold hig homestead, through an agent, but went to a_ 


health resort at Mineral Wells, Texas, before formally executing the ~— 


relinquishment, because he sould not find an officer before whom he» 
could execute it, which he did at Mineral Wells, a day or two before 
his death, aie of sound mind, to carry out the agreement before 
made, and without undue influence, fraud, misrepresentation, or, per-__ 

‘suasion, but, it was made freely and voluntarily for a consideration. _ 
to lice his distressed condition; that nothing in the record at the 
local office showed the local afficars knew of Van Buren’s death; the | 
_relinquishment was good on its face, each contestee made entry in the 
ordinary manner for vacant land, innocent of any wrens and the con- 


, | tests should be dismissed. 


Your decision was based on the fact that ¢ one Cox in holding and 
delivering the relinquishment was only agent for the entryman, and 
~ such agency was terminated by Van Buren’s death, citing Orvis ». 
Banks (2 L. D., 138) ; Confar ». Confar (15 L. D. , 506) ; ane Robert- 
son v.- ‘Messent’s Heirs e¢ al. (18 L. D., 301). The fact findings of the — 
local office appear not to have been questioned by you, and examina-~ 


va 
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tion of the evidence discloses no ground seriously to wucstan such 


finding in any material part. Tooley testified : 


On J anuary 6, 1906, I filed, but I had to get my right restored. I had bought 
the relinquishment December 18,1905. I mean by that to say we closed our 


trade and they turned the relinquishment over to me that day, but I had been 


dealing with them for more than a month before this, but we could not agree 
on the terms. B. T. Stubbs told me that. W. M. Cox had this land for sale, and 
between us all we finally closed the deal and I entered-the land. I had. nothing 
to do with procuring the relinguishment from Van Buren. They were simply 
agents of Van Buren and he had instructed them to sell it.. I undérstood Van 


Buren had sent the relinquishment by Mr. Stubbs to Mr. Cox that: Cox might a 


. close the deal with me. 


W. M. Cox testified he had the claim for sale about’ two paige 


that Van Buren agreed to sell and relinquish the land for’ oe about 
_a month before going to Mineral Wells, and.that: 


On Thanksgiving before leaving here he went before : a U. Ss. Commissioner, 


got a blank relinquishment, before he could be sworn to it the commissioner 


had to be away, and he did not get it all fixed up that day. He went away 


next day, but told me at the train. that the first notary he came to he would 


finish the relinguishment and send ‘it back by Mr. Stubbs, and for me to get 
the $200. if I could and if not to get just what I could, to get all the money T 


* eould and take a note for the balance and take my pay out and send the bal-. 


ance, he. said he never intended to return to the land. “TI am going to use it 


up... I am going to Texas and never expect to come to Oklahoma again. I 
want ‘6 get something out of the land to live on and do not want to leave it to 
any of my people.” , Eis mental and. physical condition were not such as to 
render him incapable of transacting business. He sent the relinquishment. back 


according to contract. I afterward clones the deal in: compliance with this 


contract. 


‘This is corroborated by witnesses not connected with pe transac- 
tion. He told Squires he was going to sell his claim, “and never 


expected to go back to it.” He told Wells, his physician, that he was 


“ about by dispose of it. [his entry]. and as soon as he did he would 


settle up.” He told D. C. Holmes, brother of Lobirta_ Holmes, 
“ about a week or two before he left that if I would see that he got 
$200 he would relinquish to me and turn over the papers.” Oscar 
Leamon saw Van Buren have a relinquishment blank talking to Cox, 
but did not hear the particulars. of, the conversation. It so appears 
well established that. Van Buren abandoned his homestead without 


intent to return to it,-pending a contract to relinquish his entry 


| . for $200, ae detail of how much should be cash and how much on 


credit, or “note,” was alone not settled. He took a relinquishment 


~~ blank with him, failing to find an officer there before whom to exe- 


cute it, and at Mineral Wells did execute it, and sent it to. Cox for | 


delivery, in consummation of a sale before rane: 


In Orvis v. Banks, supra, cited by you, one Goodvin made home- 
stead entry, in Kansas, July 15, 1876, established residence with his 
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_.. wife; they went to Nebraska for a visit: in October, 1876, where he 


died. "February 5, 1877. ‘September 18, 1876, before going on that 
visit, Goodvin’s father in his’ presence and by his authority, made 


relinquishment of the entry, which he left with his father, thereon 


the entry was canceled March 17, 1877, after the entryman’s death ; 
Banks filed preemption declaeatory statement March 29, 1877, made 


stead. Mrs. Goodvin returned to Kansas in-1877, a few months after 


settlement, and October 10, 1879, changed his preeription to a home- | 


her husband’s death, learned of the relinquishment, and asserted no— 


rights until June 21, 1880, having. remarried. By name of Mrs. 


Orvis she sought reinstatement of her deceased husband’s entry. She 


was held barred. by laches, though it. was said the: father’s agency 
terminated by the entryman’s death. . 


In Confar v. Confar, supra, the entryman died September 18, 1390, 


leaving a widow. The day before his death he made and delivered a 
relinquishment to a son by a former marriage, which the son filed 


- November 11, 1890, with application for entry, and the widow, No- 


vember 20, ffiled protest. charging fraud. She prevailed, on the 


ground that the son’s agency terminated ae, me en s death. The | 


act: was a fraud on the wife. 


In Robertson v. Messent’s Heirs, supra, in 1888 iszent gave one - 


Chauvin relinquishment ‘of a desert-land entry pending a contest. 


- Chauvin filed a second and collusive contest. The first was dismissed | 
' and Chauvin’s became senior. October 7, 1891, Robertson filed a 
_ third contest, with application for homestead entry: The application 


for entry was rejected, and on appeal was affirmed by your office, © 


- January 12, 1892, and trial on Chauvin’s contest was set for April 


80,1892. April 27, 1892, one Bowden filed Messent’s relinquishment, 
Chauvin dismissed his collusive contest, and Bowden’s entry was al- 


lowed. Robertson also: applied for entry, which was rejected, and. 


his appeal came to the Department. . It was shown that Messent died 
May, 1889, and Chauvin had contested to protect. the entry, of which 
he held a secret relinquishment. Reinstatement of Messent’s entry 


was directed, cancellation of Bowden’s entry, and Procesdings on 


Robertson’s contest. 


Neither the second nor third of fhe cases fue eh fascia of | 
facts as make them precedent for the present one. The first has 
_ some resemblance, but differs in that the ‘relinquishment was not de- — 


_ livered to carry out and consummate a negotiation made by the entry- 
man before his death. It is evident that.had the widow, Mrs. Orvis, 


- moved promptly, she would have prevailed, and failed only because 


equitably barred by laches. The present case is distinguishable from 
all the foregoing cited in that the relinquishment. herein was delivered 
‘to effectuate a contr act made by the se hate in his lifetime after 


~ 
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abandonment of his entry, with intent not to return. thereto. In 
Orvis v. Banks, supra, Secretary Teller observed that: : 


T do not mean to say that a deed fully executed. at the request of the grantee, | 
and ready for delivery, if coming into the possession of the grantee without col- 
-Jusion or fraud even after death of the grantor, may not, when. placed of record 
in good faith become effective to pass the title... The relinquishment not 
‘having been made effective by delivery prior to his death, could be, if. brought ; 


to the notice of the Government, treated merely as evidence tending to show 


' abandonment, but not conclusive thereof if it should be shown that he still © 
remained upon the land and continued to. comply in fact with the ‘Yequirements 
of law. ° + 
The facts thus fiispothetieniiy: sistad by Sey Teller are those 
that in this case exist.. Van Buren negotiated sale of his 1mprove- 
ments and relinquishment of it came to possession of the purchaser 
without collusion, or fraud, after Van Buren’s death, and in good faith © 
was placed of fecord by filing in the local office with no unreasonable ~ 
delay. Van Buren had actually abandoned the entry: with avowed 
intent not to return. All the facts existed that in view of the Sec- 
retary, expressed in Orvis v. Banks, would justify recognition of a 


_ relinguishment after the entryman’s death. 


A right in public lands obtained by entry or by mere possession is 
- property recognized by decisions of the courts in every State and 
- Territory.in which there are er have been public lands. This is neces- 
sary to good order and social development of frontier settlements. 
Such rights are subject of barter and sale, and “as among the parties 
to such’ contracts they are valid.” Lamb v. Davenport (18 Wall., 
307, 314); ‘Tarpey v. Madsen (178 U. S., 215, 221). While it is well 
- “settled that no right is secured by such contracts as against the title — 
and right of the United States in and to the land, yet the United | 
_ States may recognize a claim so arising and permit the purchaser to 
_ perfect his purchase and to acquire’from the United States a complete 
title under any law authorizing disposal of the particular land. The 
| relinquishment is merely evidence of abandonment, and that, with the 
other facts in this case, evidence actual abandonment, full od com- 
plete. ; 
The heir has no ye ae She is a mere successor by cout of 
law, parting with nothing, with no more equity than a voluntary © 
grantee, subject to all equitable rights of others. Where an entryman 
has before death actually abandoned and sold his improvements and 
right, the heir takes nothing’ by succession, though the sale: and 
abandonment vested no legal right in the vendee and the relinquish- 
ment merely restored complete title to the United States. In the 
present.case, upon an actual, full, and complete abandonment by Van 
Buren, and relinquishment actually executed by him and given by 
liim to another to be filed for his vendor, the entry was canceled. It 
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is not the ordinary case of agency where one appoints another to 
negotiate a transaction, but one where the transaction was concluded, 
the meeting of minds was complete and in consummation of it the 
relinquishment was handed over to a third party to be delivered, 
upon condition that the purchaser . -pay the agreed consideration. 
Neither the vendor nor heir can recall or disaffirm, except for fraud, 
and no fraud in this case existed. The heir has no right or equity 
for reinstatement of the entry. It having been canceled according 
to the evident intent and desire of the entryman, who had éoupletely 
abandoned, the heir took nothing, cue can not demand its ' reinstate- 
ment. ; 7 | 
Your decision is reversed, the o proceeding dismissed, and the entries 
will remain intact. | 


RECLAMATION—WATER RIGHT—-MORT GA GE-SALE UNDER 
HOREELOSURE: 


“Lysrrucrtons. 
DEPARTMENT OF oe INTERIOR, | 
Washington, D. C., M arch 5 , 1910. 


The Director OF TEE RECLAMATION SERVICE. 


Sm: Yours of January 13, 1910, in which recommendation is made 
that a regulation be promulgated ; in regard to lands under govern- — 
ment irrigation projects which have been sold under foreclosure 
proceedings, has been considered and such regulation meets with my 
approval. You are therefore authorized to promulgate the fol- 


lowing: 


It is her abe ordered : Whenever in case of foreclosure of a mortgage given to 
secure a loan on Jand in private ownership for which charges. are payable for — 
a water right under a reclamation project, the mortgagor buys in the land, no 
steps will be taken to cancel the water right application on account of failure 
to maintain residence upon or in the neighborhood of the land, until the expira- 
tion of one year from the date of the foreclosure sale; provided that all charges 
that may be due or that may accrue during such interval be paid, and also that 
within such period of one year, a water right application for such land be filed. 
by a qualitied person who, upon submitting satisfactory evidence of transfer of | 
- title, shall be entitled to a credit equal to. all. payments theretofore Mmade on 
. account of the water right charges for said land. 


It has been suggested that there should be some, rule requiring that 
notice when a salé is so made shall be given to the Department. ° 


Re a cea ee a a ) 
R. A. anentead Secretary, 
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HOMESTEADS IN NATIONAL FORESTS— SURVEY—DESCRIPTION—ACT 
OF JUNE 11, amt: 


That part of par eens 8 of the circular of December 16, 1908, which provides 
. _ for the patenting of forest homestead entries without the necessity of a. 
special survey where the lands are described as “a quarter or a half of a- 
surveyed quarter-quarter section or- rectangular lotted tract” applies to 
legal subdivisions designated as lots only when they are true rectangles as 
shown by the plats of survey; anda special survey will be required of all 
claims not described in accordance with a strict construction of said para- : 
graph, 


Secretary Ballinger to the oa of Agriculture, March 8, 1910. 


Tam in receipt of your letter of January 31, 1910, requesting the 
construction by this Department of that portion of paragraph 8 - 
of Land Office circular dated December 16, 1908 (87 L. D., 355), — 


_ which provides for the patenting of forest homestond entries with- . 


eee the necessity of a special survey where the lands are described as 
‘a quarter or a half of a surveyed quarter-quarter section or rec- 
tangular lotted tract.” In your said letter you request to be advised 
as to whether this rule applies to legal subdivisions designated as 
_ lots, which are not true rectangles, and if so, to what degree they 
may vary therefrom: | 
The question raised is one which should be determined i in gavanes 
for the good of both the applicant for lands under the act of June 
11, 1906 (84 Stat., 233), and of the Government in passing upon 


such claims. You state that the Forest Service of your Department — : 


encounters much difficulty in the matter of listing agricultural lands 
_ within National Forests under the said act, where the lands applied 
' for embrace cnly parts of legal subdivisions which are designated 
by lot numbers, and whose sides are straight lines. I quite readily 
realize the difficulty thus encountered by the Forest Service, and also — 
by the General Land Office of this Department in patenting lands - 
so described. Thus far, but very few claims of this riature have been 
pent’ one of which called for 20 acres of a lotted subdivision, the © 
_S. # of Lot 1, as shown in Example I of the accompanying oe 
[Diagrams omitted. | 

- The claim referred to was satentad under the description “the 8.4 
of Lot 1” without requiring a special survey at the entryman’s ex. | 
pense, as required in certain cases specified in the act of June 11, 
1906, and said regulations of December 16, 1908. The technical 
meaning was given this description, as.applied to legal subdivisions 


in the division of a section as per.Example I, wherein the excess or 


deficiency in area is made to affect only the northernmost tier of 
legal subdivisions: Hence, in applying the same technical rule to 


the casé referred to, it would be construed to mean an exact 20- acre: - 


rectangle on the south side of Lot 1. 
8098—voL 38—09——31_ 
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After etl consideration of the matter, however, Iam of the | 
opinion that it is neither safe nor proper to ae this technical rule. 
to the description of such parcels of land and dispense with a special 
survey marking out the exact lines of the claim and showing the — 
corners by substantial marked monuments. Any description which 
is ambiguous and which renders the area and location of the claim. 
problematical, should not be given in the final certificate or patent. 
To do. so would too frequently involve. the parties in dispute as to 
boundary lines and lead to unnecessary litigation. 

If the description be “ the KX. $ of Lot 1” or “the NE. $ of Lot 1,” _ 
for example, as is frequently the case, the difficulty mereases. The - 
- lots illustrated in Example I being trapezoidal, a line extending from. 


"=the middle of the south side to the middle of the north would not 


— divide the lot into two equal parts; and if a second line be likewise 

run east and west the north-east portion thus cut off would not em- . 
brace one-fourth the area of the lot. It is therefore evident that lands 
so described in the listing by your Department should be SuEveyee 
out and monuments set atthe corners of such irregular tracts. - 

In sections the areas of which are greatly in excess of 640 acres, it 
often becomes necessary to divide the half-section into 3 or more tiers 
. all of whose subdivisions are designated by lot numbers as indicated 
in Example II, herewith. Lots 5 to 12, inclusive, being exactly — 

rectangular’ (theoretically), and in all respects similar to the legal: — 
subdivisions represented in the south half of each of the examples, 
~ may be divided into halves, quarters and sixteenths, and so patented, 
with the same Propuely that a regular 40-acre: subdivision may be so. 
treated. 
| There appears to be no question as to the treatment of descriptions . 
| of irregularly-shaped lots meandering streams or bodies of water, or 
bordering mineral and other claims surveyed by metes and bounds, as. 
~ shown in Example III. It seems to be accepted by all, that a special 
survey must be procured by the entryman before submitting: final 
proof where the tract entered embraces a part only of such an irreg- 
ularly-shaped lot. 

In ‘conclusion I have to state that that part of the said regulations 
referred to in your letter must be strictly construed as applying only 
to lots which are true rectangles as shown by the plats.of survey. The 
law provides for the disposition of public lands by legal subdivisions 
only, except in a.certain class of mineral claims and except the lands 
be surveyed by metes and bounds. It 1s therefore upon a loose con- — 
struction of the law that lands entered under the act of June 11,1906, 
are In any event passed to patent for parcels smaller than | a legal sub- 
division without a special survey. 

- -‘Hereafter, the Commissioner of the General Land Office will be 
ere by the above in X pases upen: final. prants submitted rupee 
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ities Hinde andes the said act of re 11, 1906, and will 3 require a 
' special survey of claims where they are not described’ as permitted 
in paragraph 8 of said negulauons: of December ‘16, 1908, BUY 
construed. | 
vet respectfully, A ; RA. BALLINGER, 
| | cae 


ISOLATED TRACTS—ORDER OF SALE-SEGREGATION-NOTATION | 
UPON. RECORDS. , 


, Errxson V. Aone 


Isolated tracts do not become segregated upon application ‘for sale until the 
order of the Commissioner authorizing such sale’ nas been noted upon the 
_ records of the local office. ; : 


First Assistant ceaeie y Pierce to the Commissioner o f the General — 
_ (FLW. ©.) Land Office, March 12,1910. (G.C. R.) 


Charles E. ark has appealed frony your office decision of Oeto- 
ber 21, 1909, which affirms the action of the register and receiver and . 
holds for esricellatiea his homestead entry made September 24,1908, ~ 
for lots 3 and 4 (W.3 SW. 4), Sec. 18, T. 33 N., R. 52 Ww; Alliance, — 
Nebraska. > 

This action was taken on the ees state of facta: 

May 6, 1908, the local officers transmitted John R. Erikson’s appli- 
cation to Saun office to have the land above-described, together with 
the SE. + SE. 4, Sec. 11, of said township, offered for sale as isolated 
tracts. Your office, by letter “C” of September 8, 1908, directed the 
local officers to proceed to offer the land for sale ntider the act of 
_ dune 27, 1906. (84 Stat., 517). 

According to report of the register and. receiver, Harney’s anomie: 
_- stead application, filed September 22, 1908, was er roneously allowed— 
~ on account of congestion. of business in this office and the accumulation of Con- 
missioner’s letters on account of the pr olonged sickness of the clerix in this. 
office wbo bad charge of such matters. - 

In other words, your office letter directing sale of ae land, assum- 
ing that it had then reached the local office, had received no atten-| 
‘tion, and when Harney’s application was presentecl, the record showed 

the land subject thereto and his application was accordingly allowed. — 
Considering Harney’s entry erroneously allowed, the register and 
receiver ordered a hearing and directed Harney to appear before 
them November 24, 1909, and show cause why his entry should not 
be canceled as in conflict with the order of your office to sell the land. 
On the day fixed, Harney failed to appear. Erikson with his attor- 


*“ 
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ney was present. ° Without taking any (saneny? the register and 
receiver and your office took the action herein appealed from. 

Harney makes affidavit that he went on the land in good faith and — 
has made his home there and made certain improvements. There is 
nothing to impeach his good faith. He entered the land, which the 
record “showed was subject to entry. 

In applying for the sale of the land as an isolated tract, Erikson 
also appears to have acted in good faith, and: from all that appears 

in the record his application, en etc., are regular. : 

_ ' From equitable considerations, however, it would appear that Har- 
ney, by reason of his entry, residence, Taprovanene etc., has a better 
right to the land. 

Paragraph 22 of the regulations under the supplementary act. of 
March 2.1907 (34 Stat., 12294), relating to lands in Nebraska (37 


L. D., 230) reads as follows: 


An application for sale under these instructions will not segregate the lands 
from entry or other disposal, but such lands may be entered at any time prior . 
to the time of receipt in the local land office of the letter authorizing such sale. 
Upon. receipt of such letter the lécal officers will note thereon the time when it 
was received, and at once examine the records to see whether the lands or any 
part thereof have been entered. ‘They will note on the tract book opposite such 
lands as are found to be clear that sale has been authorized, giving date of the 
letter. Such lands will then be considered segregated for the purpose of the 
sale. If the examination of the records shows that all of the lands applied for 
have been entered, .the local officers will. not promulgate the letter authorizing 
the sale, but will report the facts to this office, whereupon the letter authori izing 


ane sale will be revoked. 


The paragraph quoted is also identical with paragraph 8 of the. 
instructions of December: 27, 1907 (36 L. D., 216), under the act of 
June 27, 1906 (34 Stat., 517 ), amending section 2455, Revised Stat- 
utes, and relating to sale of isolated tracts in states other than 
Nebraska. | : 

Isolated traets do not become SseoT egated upon applinacen for sale . 
until notation on the records cape the lands has been made that 
authority has been given to sell. “ Such lands will then [not before] 
be considered segregated for the purpose of sale,’ and cannot after 
such notation be properly entered. 

Although your office letter picrortady the sale of the land in ques- 
tion appears to have been in the local office when Harney’s entry was 
allowed, the tract books did not show it, nor was the sa apparently 
known even to the local officers. 

It follows, both from regulations. of fhe epavencet: and from — 
| equitable considerations, (hat Harney, py virtue of his entry, has a. 
better right to the land... ° 

It may be added that the unfortunate situation avoid in this 
case is due to the neglect of the local officers, whose excuse therefor 
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is not satisfactory. Notations on tract books showing changed status. 
of lands should be immediately made irrespective of other matters to 
avoid embarrassment to innocent parties depending upon the correct- 
ness of those records. 

Attention is called to the fact that Harney has applied to enter be 
-. 1 and 2 of section 19 of same township, as contiguous to his existing | 
entry, these lots having recently become public lands. through relin- | 
quishment of former entry.- 

No reason appears why sale of the SE. 4 1 SE. 4 4, Sec. 11, of said 
township may not now be had as: per the order of a office on 
Erikson’s application. : J 
) For reasons above given, the action ee from i 1s reversed. 


rd 


rs 


GERARD AND McKEE SCRIP—LOCATABLE ONLY UPON SURVEYED 
LAND. 


INSTRUCTIONS. 
Gerard and McKee scrip may be located only upon surveyed. land. 


| First Assistant Secretary Pierce to the Commissioner of the General 


(F. W. C.) Land Office, March 14, 1910. — “(EL T.) 


You have submitted to the Department for consideration a letter of 
inquiry presenting the question whether McKee scrip may be properly 
located wpon unsurveyed lands. You state that no eae instruc- | 

tions relative to this scrip have ever been issued. | 

— The act of January 25, 1853 (10 Stat., 745), for the relief. of the 

widow and orphan children of Colonel William R. nee oe 

im part as follows: " 


That to each of the or phan children of the said McKee, there shall be, and 
hereby is, granted one quarter section of land, to be located upon any vacant . 
land of the United States, and to be located where and in such manner as the 
President of the United States shall direct. 


The amendatory act of March 1, 1889 (25 Stat., 1307), suomitea: 


. That the Commissioner of the General Land Office, to carry into effect the 
grant of one-quarter section each to the orphan children of Colonel William R.. 
McKee, made in the second section of said act, be, and he is hereby, authorized 
and directed to issue to the surviving children and grand children of said Mckee, 

or the owners and holders thereof, other certificates for those they now. hold, 

_ issued by’ authority of said act, which new certificates they may enter and locate 
for themselves upon any lands in satisfaction of said er ant of the class described 


in the act to which this is an amendment. 


From your recital of the records of your oiice: it appears that there. 
are six forty- -acre pieces of this scrip outstanding. ‘You also state’ 
that two pieces of ferty acres each have been located on unsur- 
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veyed lands in New Mexico, and that by your letter of August 90, 
1906, said locations were recognized as being legal. _ 
: “Tn the case of State of Florida v. Santa Fe Pacific Raileoad Com- 
pany (37 L. D., 118), the question whether Palatka scrip could prop- 
erly be located upon unsurveyed lands was considered. The-act of | 
. June 9,.1880, (21 Stat., 171), under which said scrip was issued, au-. 
ahovized selections of “an equal quantity of land from any of the 
vacant and unappropriated public lands of the United a alcas in Hlor- | 
ida.” In the above said decision it was stated: - 
Public land can be disposed of only after survey. By express acts of Congress 


in.certain cases rights to enter lands may be located in advance of surveys but. — 


such locations necessarily remain unexecuted by patent until the lands are 
identified by survey and proper descriptions | ean be given. Such locations in 
advance of sur veys must be made to conform to survey lines when made. But 
except by special authority of Congress no rights are or can be recognized by 
the land department to arise from attempted scrip locations in advance of sur- 
veys. There was in the act no authority express or necessarily implied to make 
location of the Palatka scrip on unsurveyed lands and it necessarily follows that 
the words “ vacant and unappropriated lands’? must be read in the light of the 
general legislation of Congress and means only surveyed lands eunect to dis- 
- posal by other ordinary forms of entry. 

_The above ruling applies with equal force. to “McKee : scrip. 

You have called attention to the instructions concerning Gerard 
scrip under the act of February 10, 1855 (10 Stat., 849). Said act 
provided that the heirs of Joseph Gerard might enter— | 
each one of them severally, or his or their heirs, one section of the public lands, 
without the payment of any consideration for said three sections, being in full 
payment for the patriotic services of said Joseph Gerard. 

October 25, 1880, your office issued circular instructions under the 
‘said. act, stating that— | 
unsurveyed lands can not be taken up in satisfaction thereof, said set and the — 
certificate issued thereunder authorizing the location of “ one section * of the 
public lands, or parts of one section, thereby restricting locations to the class 
of surveyed lands which only are laid off in sections and parts of sections, 

The Department concurs in the above ruling relative to Gerard 
scrip, and believes that the same reasoning applies to McKee scrip. 
It is therefore held that neither Gerard scrip nor McKee scrip can 
properly be located upon unsurveyed lands. However, in view of the 
fact that no instructions have heretofore been issued ela tive to Mc: 

Kee scrip, and the further fact that the two portions of said scrip 
--mentioned by you have been recognized as properly located and have 
been allowed to remain intact for such a length of time without ques- 
tion, they will not now be disturbed if otherwise | proper. 
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- MILITARY BOUNTY LAND WARRANT_PROOF OF OWNERSHIP—PRE- . 
SUMPTION OF OWNERSHIP. | 


TE. Rise: 


apeeneee at eourts adjudging the title to ee bounty land warrants will be. 
accepted as evidence of ownership where the conrt had jurisdiction of the 
subject-matter and the parties, and should, as. a general rule, be required. 
in the absence of a written assignment from the warrantee ; but the re- 


quirement is not absolute, and the validity of an assignment may be estab- | | 


lished by such proofs as will create reasonable presumption of ownership . 
in the last holder of the warrant. : 


First Assistant Sooétnry Pierce to the Commissioner of tie Conseil | 
W.C.)  . ~~. Land Office, March H, 1910. (E: F. ) 


By decision of November 17, 1909, you held for cancellation loca: 
_ tion made by T. E. Ramsey of the. NW. 4 4, Sec. 85, T. 458., BR. 9 W., 
Jackson, Mississippi, with duplicate of military: bounty bad warrant, 
No. 56276, to. Clark Hamil, private Captain “Bailey’s. Company 
Georgia cline. Creek war, for want of sufficient evidence of title m- 
the locator to the warrant. He was allowed sixty days in which to» 
perfect his title to the land or to substitute another warrant, and was 
notified that in default thereof the location would be canceled. | 
Appellant originally located said tract. November 22, 1906, with | 
military bounty land warrant No. 38193, issued to John Crossett, 
private in Captain Haskins’s Company, New York militia, which 
was held for cancellation because of insufficient evidence of title, but 


he was allowed to substitute another warrant for said’ location. 


| ‘Thereafter substitution was made with a duplicate of the bounty ~ 
land warrant issued to Clark Hamil, as aforesaid. Said duplicate — 


was issued by the Commissioner of Pensions January 6, 1906, ‘upon _ 


the application of John T. Wood, administrator of the estate of J ohn 
HH. Wood, and-was delivered to his representative. 

You rejected the substitute for the reason that there is not sufficient 
evidence of an assignment of the warrant from the warrantee to John 
H. Wood, through whom. the locator claims title, and you held that 
ean default of a written assignment from the assignee a decree of ~ 
rs must be obtained from a court of competent jurisdiction anda 


_. transcript thereof appended to the reissued warrant,” as required by 
Be rule 39 of the circular governing location and assignments. of bounty 


land warrants (27 L. D., 218). 
- That rule is not sieolee. although there may be no evidences in 
writing of an assignment from the warrantee. - 

‘The 7 purpose of the rule is to satisfy the Government that the pe 
ject of its bounty has received the benefit intended to be conferred, 
and to that end it may in every case require a decree of a court of 
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competent jurisdiction as to the validity of the original transfer, in. 
the absence of other satisfactory proof. But “reasonable presump- 
tions may be indulged in favor of a title by possession of the warrant, 
for a long period, where lapse of time has made the production of | 
positive proof as to the owner and circumstances under which it was 
~ acquired impossible, unless there are circumstances tending to dis- — 
 eredit or cast suspicion upon title of such holder.” |S. I. J ones (37 

L. D., 607). 

Decrees of courts will be accepted as ee of ownership where | 
the court had jurisdiction of the subject-matter and the parties, and . 
— such degree of proof should, as a general rule, be required in the ab- 
sence of a written assignment from the warrantee, but the rule is not. 
absolute and the validity of an assignment may be. established by 


such proofs as will create reasonable preumeuen of mn in the 7 


last holder of the warrant. 
In this case proofs are not wanting of the assignment ‘of the war- 
rant by the warrantee. The duplicate warrant was issued by the 
- Commissioner of Pensions upon such proofs as satisfied him ‘that John 
H. Wood was the dona fide owner of the original warrant by assign- 
ment from Clark Hamil the warrantee at the time it was lost ‘or 
destroyed, and that his legal representative was entitled, under the 
law, to have the duplicate of such warrant issued in his right and 
delivered to him, or his legal representative. 
_ The application was made by Joseph P. Wood, as aduieiniestor of 
the estate of John H. Wood, who filed therewith his affidavit stating 
that land warrant No. 5627 6, issued to Clark Hamil, private Captain 
Bailey’s Company, Georgia volunteers Creek War, was duly assigned 
by Clark Hamil to John H. Wood about the year 1857, and was sent _ 
by said. assignee to Joseph F. Bussey who lost said ‘warrant. He 


_ submitted j in support of his petition a certified copy from the records. 


of your office of a letter. from said John H. Wood, written May 5, 
- 1860, In the nature of a caveat against the ication of the iewial 


warrant, in which he stated that land warrant No. 56276, issued Feb- _ 


ruary 14, 1857, to Clark Hamil, private in Captain Bailey’ s Company, 
Creek War, I had been transferred to him by said Clark Hamil and was ~ 
~ sent by him to Joseph F. Bussey who lost the warrant, also a certified - 

copy of the affidavit of Joseph F. Bussey, executed in Drew County, 

Arkansas, February 8, 1859, inclosed with and referred to in said let- — 
ter, in which afhiant stated that “he lost or mislaid a certain warrant — 
which was issued to Clark Hamil, private in Captain Bailey’s Com- 


= pany, Creek War, No. 56276, issued 14th February, 1857, for one 


hundred and sixty acres Feansferred by the said Hamil to John H.- 
Wood, of Chambers County, Alabama.” 

- - That letter, with the accompanying affidavit, which was acknowl-— 
_ be May 26, 1860, was filed in your office and upon the back thereof 
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is: the Followine andiorssments “John H. Wood, Buck Fick, Ala-. 
bama, May 5, 1860, files caveat to arrest the issue of patent on war- 
— rant 56276 ae 160° acres, act. 1855.” 

The apparent genuineness of the letter and affidavit, written so 
soon after the issuance of the warrant, describing the lost warrant 
_ with such particularity and accuracy and being a matter of record 
in your office for more than forty-five years, satisfied the Commis-. - 
sioner of Pensions that the statements made therein were true and 
that the said Joseph F..Bussey was in possession of said warrant prior 
to February 8, 1859, as agent of John H. Wood, to whom the same had 
been duly assigned by Clark Hamil, the warrantee, and that said. 
warrant, while in the possession: of the agent of Wood, was lost. or 
mislaid. . 

These facts were necessarily found by the Commisaiones of Pens 


- gions in determining that the duplicate warrant should issue upon. 


. said application, and the testimony therewith submitted was amply 
sufficient to warrant that finding. - ~~ « 7 

The Commissioner of Pensions has no authority to issue a dupli- | 
cate of a warrant that had been satisfied, and such act would be a 
uullity, but where a warrant properly issued has not been located and. 
has been lost or destroyed, it is within the jurisdiction and authority 
of the Commissioner of Pensions to determine every fact necessary to: 
_ entitle the applicant to the issuance of a duplicate, whether the appli- 
_ eation be made by the warrantee or by one claiming to hold under: 
assignment. Roy McDonald (87 L. D., 39}. | 

Such determination would not affect the right of an ae Arie a 
ant who had no opportunity to be heard, jad your office would have: ~ 
‘jurisdiction to determine as to the true owner of the warrant upon 
an application to locate it. But as between the United States and the: 
holder of a warrant in whose favor an adjudication has been made by 
the Commissioner of Pensions, his title is prima facie established. 
and, in the absence of proof sufficient to overcome the same, it is 
entitled to recognition by your office upon an application to locate it. 

Your decision is reversed and you will allow the location to be 
| completed, if proper in all other respects. 


 Pyumire Contzen. 


Motion for review of departmental decision of December 14, 1909, 
38 L. D., 346, denied by F aa Assistant enecreraey Pierce, March 14, 


-- 1910. 
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HOMESTEAD ENTRY—DEATH OF EN Mans SiGe OF wIDOW. : 
_ Hens or Moscx v. Winow OF Mosc. 


Upon the death’ of a eteeeeaaes prior to consummation of his claim his’ 
widow, if there be one, succeeds under the homestead law to his right to. 
the land; and the State courts have no jurisdiction to interfere with or 
divert the succession so fixed by federal statute. — 


Pirst Henson Secretary Perce to the Commisstoner of the General 
(F. W.C.) Land Office, March 16, 1910. — . (F. R. W.) 


R. H. Molitor, attorney for heirs of Erhard Mojck, appealed from. 
your decision of October 9, 1909, rejecting claim of the heirs of Er- 
hard Mojck to succession of his homestead entry for NW. 4, Sec. 23, 
~T. 97 N., R. 71 W., 5th P. M., Gregory, South Dakota. 

November 1, 1904, Erhard Mojck made homestead entry. for the . 
Jand. Cominutation proof was submitted by Christina Mojck, as — 
widow of Erhard Mojck, January 5, 1909, and cash certificate issued 
to heirs of Erhard Mojek, the Sere: stating that “Heirs of 
Mojck shall be entitled to receive a patent.” Your decision held 
that this was irregular as to form and contrary to instruction of 
general circular of January 25, 1904 (page 15). The local office was 
instructed by you, July 1, 1909, to correct, the certificate to read as 
issued to Christina Moj ae widow of Erhard Mojck. August 27, 
1909, R. H. Molitor, attorney, transmitted you a record of certain | 
probate proceedings, recorded in Gregory County, South Dakota, 
assuming. to fix the succession upon the widow and heirs. You held 

that this had no effect upon the right of succession vested in the | 
widow by the homestead laws. The appeal contends: 

This widow enjoyed a privilege which she has the right to waive and which 
she unquestionably did waive by her apparent release of all rights in the home- 
' Stead in its entirety after her husband’s death, and her acquiescence in such | 
release for a long period of. time, and failing to raise an issue concerning her 
rights in the probate proceedings instituted after her husband’s death, - and 


prosecuted to finality since, and her apparent. willingness to share as an heir 
‘as appears: from thé decree of the County Judge per cer tified copy thereof made 


a part of this appeal. 

The probate court of South Dakota had no: o- jurisdiction to interfere 
‘with or divert the succession fixed by the homestead law. In McCune _ 
». Essig (199 U. S., 382, 389) the court, in construing the homestead 


law, says as to a homesteader : 


He may reside upon and cultivate the land, and by deine so is entitled to a 
patent. If he die his widow is given the right of Tesidence and cultivation, and 
“shall be entitled to a patent as in other cases.” He can. make.no devolution 
of the land against her. The statute which gives him a right gives ber a right. 
She is as much a beneficiary of the statute as he. The vo of the statute are 
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clear, and express who in turn shall be its beneficiaries. The contention of 
appellant reverses the order of the statute and gives the children an interest 
paramount to that of the widow through the laws of the State. 

The law of the State is not competent to do this. 


Mrs, Moj ck as widow of the entryman is successor under the federal | 
statute. The succession can not be diverted or defeated, except by. 
some express act of hers. N one appears in the record. 

Your decision is affirmed. 


“,, 


SELECTION OF UNSURVEYED. LANDS—DESCRIPTION—CIRCULAR OF 
| | NOVEMBER 8, 1909, NOT RETROACTIVE. 


Hanson 3 Et AL. J. NoRTHERN Pactrto Ry. Oo. 


The requirement in the circular of November 8, 1909, that in making selections 
of unsurveyed lands they shall be described by metes and bounds, with 
courses, distances, and reference to monuments by which the location 
thereof ou the ground can be readily and accurately ascertained, will not 
be given retroactive effect; and selections made prior thereto will not ba’ 
held defective as to description where the tracts selected are designated, 
in accordance with the practice then prevailing, as “ lands. which when sur- 
veyed will be described as follows,” setting forth an approximate descrip- 
tion of the tracts by section, township, and range. 


First Assistant Secretary Pierce to the Commissioner of the General 
(FLW. C.) _. Land Office, March 16, 1910. (4. B.G.) 


By decision of September 5, 1908 (37 L. D., 185), this Department, 
in deciding 1 in favor of the Novihern Pacific ‘Balway Company cer- 
tain issues involved in that case upon the conflicting claims of said 
company, the State of Idaho, and certain settlers to lands in town- 

ship 44 north, range 3 east, Coeur d’Alene land district, am. held, | 
' among other things (syllabus) : 

The fact that lands were classified as mineral under the act of February 26, 
1895,. will not prevent selection thereof by the Northern Pacific Railway. Con- 
pany under the provisions of the act of March 2, 1899, if otherwise within the 
terms of that act . . . The question as to the character of land for which | 
selection is tendered by the railway company under the act of March 2, 1899, 
is solely between the Government and the company, and where no protest is 
— lodged against a selection p? ‘ima facte regular and in accordance with the terms 
of the act upon the ground that the land selected is mineral in fact, and was 
‘Imnown to be such at the time of selection, the company will be permitted to 
perfect its claim. SS 


August Hanson was one . of the settler claimants whose rights wore 
adversely affected by that Seger a claim being for the W. 

SW. i, NE. +. SW. 4, and NW. 4 SE. 4, Sec. 21 ae said athe | 
and he a0ved a review thereof on asrarall grounds, only two of 
which were ceo aee as of sufficient unportanee: by this Department 
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to entitle him to further consideration. Accordingly, June 9, 1909, 
his motion for review was entertained, the order therefor inviting 
argument upon two questions: (1) alleged insufficient description by - 
the company in making its selection of these lands, and (2) the alle- 
gation that a new base was substituted after the original selection © 
was mace and after Hanson had initiated his settlement claim to sald 
land. mg 7 | | a 
Ina aunplen ital argument filed in support of this motion it. ie 
admitted, and the fact appears to be, that there was no substitution 
' of base, as alleged, affecting the tract of land claimed by Hanson 
and only one pertinent question raised by the motion is left for pres- 
ent consideration. ‘This is the question of the alleged insufficiency of 
description. The only eee pon given by the railway company of 
lands selected herein was of “lands which when surveyed will be 
described as follows,” etc. There were no monuments upon the 
ground and no location of the land by reference to natural monu- 


ments, and nothing to give notice to settlers that the land had been ~~ 


appropriated by selection under the act of March 2, 1899. At the 
time this motion was entertained this Department had grave doubts 
as to the sufficiency of such description as against the claim of a 
settler subsequently initiated, and there was under contemplation 
then the formulation of regulations which would give more precision — 
to such selections and afford settlers greater security in the matter 
of initiation of claims for such lands. Since that time that subject.» 
has been carefully considered by the Department and regulations 
have been issued which will give such precision and afford ‘such | 
security. [Circular of November 3, 1909, 38 L. D., 287.] It ap- 
- peared, however, that the practice of allowing selections: by the rail- - 
way company as these selections were made had been of such long 
standing and such uniform practice that it would be unfair, if not 
| illegal, to give retroactive effect to such regulations. . 

Since this motion was entertained numerous cases involving that 
question have been before the Department, and railway company 
selections have been sustained. The Department therefore can not 
extend any relief in this case. AJ the other questions raised by this 
motion were either carefully considered in the decision under review 
or have been so often determined by this Department in other cases 
that further discussion thereof would be profitless, ' | 

Ina supplemental brief recently filed on behalf of Hausen the 
attention of this Department is called to a recent decision of the Cir- 
cuit Court for the District of Montana in the case of United States v.. 


Northern Pacific Railway Company e¢ al. (170 Fed. Rep., 498), e. 


which is alleged to be authority for the contention that odd-num-— 
ered sections within the Northern Pacific land grant classified as 
mineral under the act of February 26, 1895 (28 Stat., 683), are not 


ee 
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Subse to lieu selection by the Northern. Pacific Railway Company 
under the act of March 2, 1899. ‘The case cited is not in point and 
is not authority for the contention made. That case merely held 


that: mineral lands are not subject to selection by said company — 
under that act, even though they were returned as nonmineral: by 


the Gogernment survey. There is no allegation that the lands here | 
in controversy were or are mineral lands, and the appr y, of 
the case cited is not perceived. 

The motion is denied. 


a 


~ 


RIGHT OF WAYS URISDICTION—SUIT TO CANCEL INADVERTENT 
a VAL 


aE: A. Suntrvan. 


- . . s . Meee 


Upon approval by the Department of an aoalieation for right of way under the 
act of. March 3, 1891, jurisdiction is lést, and the Department may not 
thereafter . properly approve another application which conflicts to a ma- 
terial extent with the approved application. 

Where an application. for right of way was inadvertently approved aeaing the. 
pendency and without consideration of a conflicting application under. 
which superior rights are claimed, the Department may recommend the 
institution of suit to cancel the approval and reacquire jurisdiction for 
the purpose of determining to which of the rival PPPHCants He sa of 
ey should. be awarded. 


Furst Assistent ae Pierce to the Cnn of tc General 
—(O.L.) Land Office, March 17, 1910. — S, W. W.) : 


_ This case involves the application of T. A. Sullivan for a right 
of way under the act of March 8, 1891 (26 Stat., 1095), for a canal 
from a point on the Owyhee River i in unsurveyed T. 328.,R.42 EB, -- 
toa point 1 in Sec. 16, T. 31 S., R. 41 E., Burns, Oregon, ine district, - 
and is before the Departiicnt upon the appeal of Sullivan from your 
office decision of October 21, 1909, refusing to recommend the ap- 
proval of his application because of conflict with a peer. application | 
which has been approved. | 
It appears from the record and your said abn that on Rebuy 
7, 1907, the application of George B. Rogers and Peter M. Davis 
for a reservoir under the said act of 1891 was approved by the De- 
partment, upon the recommendation of your office, the same having 
been filed in the local land office July 24, 1906; that on J anuary 23, 
1907, some fifteen.days prior to the approval ‘of the application. of 
eee and Davis, Sullivan filed his application. in the local office 
which is said to conflict in part with the Owyhee reservoir for which 
application. was filed by Rogers and Davis; and that the application 
| of Sullivan was not forwarded to your offic until in November, 1908. 
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ee accion under souseanaee holds that it is the Splice of 
your office not to recommend any suit to set aside and declare for-. 
- feited a right of way approved under the provisions of the act of 
1891 prior to the expiration of the period of five years allowed by | 
section twenty of said act for the construction of the project, in view 
of which you declined ‘at the present time to take any further action 
looking to the forfeiture of the grant made to Rogers and Davis, 
and inasmuch as the existence of that grant of right of way pre- 
cluded the allowance of Sullivan’s application, you held the latter. 


for rejection subject to the right of appeal. 


It is urged in the appeal that the interests of the appellant have 

- been prejudiced and jeopardized through the gross neglect of the 
register and receiver in failing to forward the application promptly 
to your office; that the application of Rogers and Davis was allowed 
and aeecorel contrary to law, the regulations, and the decisions; 
that the rights of Sullivan are superior to those of Rogers and Davis, — 
and that’ it is within the authority of the Secretary of the Interior to 
grant Sullivan’s application, notwithstanding the pact approval of | 
‘the conflicting claim of Rogers and Davis. 

Tt is alleged that Rogers and Davis did not comply with the re- 
quirements of the State law respecting the manner of proceeding to 
acquire water rights, while Sullivan in fact did comply with the 
requirement of the State’s law in that regard; that he had so com- 
- plied with the requirement of the State’s law on July 5, 1906, which 
was prior to the filing of the application of Rogers and Davis in ' the | 
local office on July 24, of that year. 

It is further alleged that neither Rogers and Davis, nor cigs as- 
signee, C. B. Hurtt, have ever done any work on their project, while 
Sullivan has expended about twenty thousand dollars in actual con- 
struction. These allegations are, in a measure, corr oborated by re- 
ports made by a special agent of your office and inspectors of the 
Reclamation Service. 

The act of March 3, 1891, under which the application of Rogers 


~ and Davis was filed and approved, is essentially similar to the act of — 


March 3, 1875 (18. Stat., 482), by which rights of way across the 
public land are granted. i railroad companies, respecting which the — 
- Supreme Court has decided that after an application has been ap- 
proved by the Secretary of the Interior, a vested right is acquired — 


_. -which can not be disturbed by any subsequent action of the Depart- 


ment; that with the approval the title passes, and with the title 
passes all authority or control of the executive department over the 
land and over the title which it has conveyed (Noble v. Union River - 


: ‘Logging Railroad Co. (147 U. S., 165). 


Applying the rule announced by the Supreme Court in the above 
cited case to applications for rights of way under the act. of ae 
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this. Department has held that by the approval of sues an applies 
tion the jurisdiction of the Department is lost, and that any sub-. 
sequent action taken looking to the cancellation or annulment of 
the right of way must be by direct action for that purpose; and 


in the same connection it has been held further that the Department: * 


may not properly approve an application subsequently filed, which 
conflicts to a material extent with an approved application under | 
which vested rights have been acquired. ine et ab. v. Denver 
- Power and Irrigation Co. (38 L. D., 207).) | 

Irom what has been stated. it follows that the Deparineahs may 
_ not properly approve the pending application of Sullivan until 
| jurisdiction has been again acquired over the land involved within 
the prior appr oved coplicstien of Rogers and Davis, and the request 
of the appellant in that regard must be denied. | 

However, it has been determined by the Supreme Court that when, 

while disputed matters of fact. concerning a tract of public land or 
the priority of claimants thereto are pending unsettled in the land 
department, a patent wrongfully issues for the tract, through inad- 
wertence or mistake, by which the Jurisdiction conferred by law upon. 


the land department over these disputed questions of fact is lost, a 


court of equity may rightfully interfere and restore such lost juris- 
diction by cancelling the Patent. ee Jron Co. 2. United 
‘States (165 U. S., 879).) 

As shown above, the application of Sullivan was filed ; in ihe local 
land office on January 23, 1907, and it was not until February 7, 
following, that the application of Rogers and Davis was approved 
by the Department. The Department had no notice of the pending 


application of Sullivan and consequently could not. inquire into the a 


- respective rights of the conflicting claims. | 

This being so, it follows that the approval or anted to Ropers and — 
Davis was obtained through inadvertence or mistake, and that a suit 
will lie looking to the cancellation of the grant made to Rogers and 
Davis, to the end that the Department may again acquire jurisdiction 
over the land involved for the purpose of determining to. whom. the . 
right should in justice be granted. 7 
Your office will ecordinely notify Rogers and Davis and their. 
assignees, that. they will be allowed a reasonable time, to be fixed 
by your office, within which to relinquish or reconvey to the United 
States all rights acquired to the land in conflict under and by virtue 
of the approval granted February 7, 1907; and that in the event of 


their failure to show good cause ale this should not be done, the _ 
- Department will, upon their refusal to reconvey, institute proceedings. o 
looking to the cancellation of the approval. | 


Your office decision: is modified accordingly. 
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‘RAILROAD: GRANT—DEFINITE LOCATION—EFFECT OF RESERVATION 
BY MILITARY AUTHORITIES. $0. 


NorTHERN: Paciric Ry. Co, 


- A reser yation of public lands by the military authorities operates as a segrega- 
tion thereot : and no rights attach thereto under a eee grant upon the 
subsequent definite location of the line of road. 


First Assistant Secretary Pierce to the Commissioner of the General | 
(F.W.C.) Land Office, March 17, 1910. (GB.G.) 


This is a motion on behalf of the Northern Pacific Railway Com- 
- pany for review of departmental decision of March’7, 1910, not re- 
ported, which affirmed your office decision of February 15, 1910, deny- 
ing the claim of said company to 64,000 acres of land falling nia 
the place limits of the grant made to said company by the act of July.. 
2, 1864 (18 Stat., 365), because of its inclusion within the Spokane 
: Indian Reservation, and holding that said lands are subject to dlispo- | 
sition under the act of May 29, 1908 (35 Stat., 458). 

The. decision of your office ad that of the Department in affirmance 
thereof were put upon the ground mainly that although the line of 
the company’s road coterminus with and opposite the land in question | 
was definitely located October 4, 1880, the company’s right did not 
attach as of that date, because of a ee on of said lands, Septem- 
ber 8, 1880, by H. i. ‘Pierce, First Lieutenant, 2ist Tafantey, by 


a continnnd of Brigadier- -General Howard, presi in special field 


order No. 8, headquarters Department of the Columbia, in the field, 
Spokane Falls, Washington, the withdrawal being made in contem- 
_ plation of a reservation for the Spokane Indians, said withdrawal 
being based upon what was said to be plain necessity to preserve the 
_ peace until the pledge of the Government theretofore made to these 
_ Indians to preserve said Jands for their use should be fulfilled or other — 
arrangements accomplished. 
Upon the motion it is urged that said ate did not have the effect 
of withdrawing said lands, and argued at considerable length that 


. the railroad company’s rights attached thereto upon the-definite loca- 


tion of its road. The case of Buttz v. Northern Pacific Railroad: 
Company (119 U. §., 55), which is the main reliance of the company 
in support of its eouencon: is not in point. The lands volved in © 
that case were what is known as Indian country, and there was not 
involved the effect of an authorized withdrawal, and all that the court. 
there held which is pertinent to the question here presented was that - 
that part of section 3 of the act of July 2, 1864 (13 Stat., 365), which. 

excepts from the grant lands reserved, sold, granted, or otherwise ap- 

propriated, and to which a preemption and. other rights and claims 

have not attached, when a map of definite location has been filed, 
does not include the Indian right of occupancy within such Sther 
rights and claims.” | : 


LON 
. 


DECISIONS RELATING TO THE PUBLIC LANDS. . 497 


-..The question here presented is entirely different, and is more nearly __ 
the same as that considered by the Supreme Court of the United | 
States in the case of Scott v. Carew (196 U. S., 100), wherein it was 
held that the establishment of a military post, under proper orders, 
on public Jands amounts to an appropriation of the land for military 
purposes and withdrawal of the property occupied from the effect i. 
of general laws subsequently passed for the disposal of public lands, ~ 
and that no right of an individual settler attaches to or hangs. over 
‘the land to interfere with the action of: the Government 3 in regard 7 
"thereto. At-page 114 of the decision it was said: | | 
Quite a number of reservations and posts in our western textitoiy once estab- | . 
lished have. afterwards been abandoned, and while so appropriated they are. 


excepted from the operation of the public-land laws, and no right of an indi- 
vidual settler attaches to or hangs over the land to interfere with such action — . 


. as the Government may thereafter see fit to take in respect to it. No cloud 


ean be cast upon the title of the Government--nothing done by an ee 
to embarrass it in the future disposition of the land. : 
' Tf this be true of a settlement claim, it is with better reason true | 

- of the attachment of rights under a railroad land grant. The Secre- 
tary of -War, acting through Brigadier- General Howard and Lieu- 
tenant. H.-H. Pierce, was exercising a proper function of Government 
in making a temporary withdrawal or reservation of these lands for 
the preservation of peace. If this had not been done it is more than 
probable that. the encroachment of intended settlers upon these - 


lands would have precipitated a race conflict, and this 1s what said | 3 


order was intended to prevent. 

All the questions advanced in support. of this motion, oun | 
not fully stated in the decision under review, were fully . considered _ 
at the time said decision was rendered. 

The motion is therefore denied. 


ADDITIONAL HOMESTEAD ‘UNDER SECTION 3 OF THE ACT OF 
. FEBRUARY 19, 1909. 


CLINTON Pisa. | 


A homesteader who made entry under the general law, upon which patent has 
issued, is not entitled to an additional Snuy under section 3 of ne act of 
‘February 19, 1909. : 


a First Assistant Secretary Pisies to the Vienne of the General _ 
(FLW. C.) Land Office, March 18, 1910. (EL. C.). | 


Clinten Browning has appealed from your office decision of De- _ 


cember 14, 1909, in which you reject his application filed May. 19, 
1909, to male an additional homestead entry under section 3 of the 
ee 88-09-82 | 
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act of February 19, 1909 (35 Stat., 639), for the NE. 4 NW. 4 4, ,W.4 
NW. 4, Sec. 19, T. 4S., R. 42 W., and the NE. 4 NE. 4 , Sec. 24, T. 
4$8., RB. 48 Wi. 6th P. M., as additional to his homestead entry 1548, 
made February 2, 1899, for the SW.4 SE. 4,E.4 SW.4,5E. + NW. 4, 
sec. 19, T. 4 8., R. 42 W. , Sterling, (olesdo. for the reason chat his. 
original: entry had been patented and he was not entitled to addi- 
tional entry under said act of February 19, 1909. Defendant has. 
prosecuted his appeal in person and the grounds therefor are set 
~ forth as follows: —_ ‘i. 3 ree 

Ground for appeal is that sec. 8 of the act: to anoeide for saluted homestead — 
reads that any homestead entryman upon: which final proof has not been made 
shall have the right to enter public lands, subject to the provisions of this act, 


but. sec. 3 of this act does not say that every one who has made final proof can’t 
take an additional homestead. under this act, and ho place else in the act that 1. 


ean find. 


- Section 3 vet the act of -Rebroary 19, 1909 (88 § Stat, 089), provides 
as follows: | | 

That any nigmiesiaaa enters of lands of the sheragees herein described 7 
upon which final proof has not been made, shall have the right to enter public” 
-lands, subject to the provisions of this act, contiguous to: his former entry,. 
which shall not, together with the original entry, exceed three hundred and 
twenty acres, and residence upon and cultivation of the original entry shall be: 
deemed as. residence upon and cultivation of the additional entry. 


Tt is clear from this section that any homestead entryman who. 
has made entry under the general homestead laws, if he has not sub- 
mitted final proof and is otherwise qualified, is entitled to the benefits. 
of this act and may make an additional entry of such an amount of. - 
land as, together with his original entry, will not exceed 320 acres. 
While it is true that this section does not expressly prohibit. an addi- 
tional entry where a patent has been issued; yet the first section of 
the act’ provides “that any person who is a qualified entryman under 
the homestead laws of the United States may enter,” etc. If, there- 
fore, the entryman, as in this case, had made entry under the home- 
stead laws and had received a patent for the land entered, he would 
not then be a qualified entryman under the homestead laws. Under 
circular of December 14, 1909 (88 L. D. , 361), the Department 1n. 
construing said act stated: ae 

' A person who has. since rors 30, 1890, entered and acquired le to 320° | 
acres. of land under the agricultural land laws (which is construed to mean the: 
timber and stone, desert land, and homestead laws), is not entitled to make 
entry under this act; neither is a person who has acquired title to 160 acres. 
under the general homestead law entitled to make another homestead entry - 
under this act, unless he comes within the provisions of section 3 of the act: . 

providing for additional entries of contiguous lands, or unless entitled to the ~ 
benefits of-section 2 of the act of June 5, 1900 (31 Stat., 267), or section 2 of 
the act of May 22, 1902 (82 Stat. 208). | 
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“ssid: cir ircular of December 14, 1909, pertaining to section 3 of PG! 
act, provides that: , 


| Entrymen who made final proof on the original’ entries prior to the date of | 


the act or prior to the classification or designation of the lands as coming — 


within the provisions of the act are not entitled to make. additional entries 
under: this act. . 


Tn the present case the defendant does not show that he comes — 


within the provisions of either of the acts referred to in the firss 


ae paragraph above quoted. It appears that he made his first entry — 
under the general homestead laws, and his entry having been pat- ~ 
~ ented, he does not come within the provisions of section 3 of the act 
of February 19, 1909, supra. | 

Your decision is ‘therefore correct and the same is = accordingly | 


i aes eerie 


PUBLIC LANDS—AGGREGATE AREA~—ACT OF AUGUST 380, 1890. 
Courtine v. Hogan. 


Lands embraced in entries made prior to the act of August 30, 1890, or in set- 
tlements made prior thereto and subsequently carried to entry, are not — 
considered in determining the quantity of lands a settler or entryman may _ 


_ acquire under the limitation in that act that not more than 820 acres ip) 


the aggregate may be acquired by any one person under the public land laws. 
First Assistant Secretary Pierce to the Commissioner of the General | | 
5 ae —— Laid Office, March 18, 1910. (8. W. ie _ 


This case 6 involves the construction of the act of ae 30, 1890 
(26 Stat., 391), limiting the quantity of lands to which title may be | 


acquired. under the general land laws, and is before the Department — 


on the appeal of Lillie I. Courtier from your office decision of July 
2, 1909, sustaining the action of the local officers dismissing her con- . 
test against desert land ony No. 1611, made December 24, 1906, by 
John T. Hogan, for the S. 4, Sec. 12, T. 1 .N., R. 60 W., containing 
320 acres, in the Denver, Colorado: lad district = @ 
-. The affidavits upon which this contest is based charged that John 
_ T. Hogan was not qualified to make the entry, for the reason that he > 
had, on August 20, 1903, received final certificate on Panag culture 
entry No. 9649, embracing the-W. 4 SE. 4 and S. $ NE. 4, Sec. 5, T. © 
2N., BR. 61 W., 6th P. M., and had on June A 1903, made homestead 
eat No. 21598, for the S. 4 SE. 4, Sec. 6, W. ¢ NE. 1, Sec. 7, said 
~ township, upon which Goal pious was sflered J uly 21, 1908. | 
_. From the evidencé submitted in this case, it appears that on April 


11, 1887, Hogan filed preemption declaratory statement embracing .— | 


 the-land which he afterwards entered under.the homestead entry 


R: owe 
5 adi 
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above described, and that at: the time of fling his icdlus atory state- 
‘ment he immediately made settlement and established residence, after 


which he continued to reside upon and remain continuously in the 
possession of the land from the time of making settlement until the _ 
date of making final proof. There is no dispute as to the facts,.and — 
the only question for consideration is one of law, a as sto a peop 
construction of the act of August 30, 1890. 

‘Your office, in - disposing the | question, discusses tiie same at 
length, and cites the opinion of the Attorney-General and the instruc- 


tions of the Department based thereon, found in 12 L. D.,. pages 81 
to 88. You hold that, inasmuch as both. the timber culture entry and 





the homestead entry made by Hogan were initiated prior to the 
passage. of the act of. August 80, 1890, the lands acquired ‘thereunder 


a 2are not to be considered in the ageregate of lands to which Hogan is 
“entitled to acquire title under said act of 1890. ° | | 


i The act in question provides as follows: 


‘No person who shall, after the passage of this act, enter upon any of the © 


rr public lands with a view to occupation, entry, or settlement under any. of the 


3 8A. L LANI D 0 


as 


nie 


land laws shall be permitted to acquire title to more than three hundred and - 
twenty acres in the aggregate, under all of said laws, but this limitation. shall 
not operate to curtail the right of any person who has heretofore made entry 
or settlement on the public lands, or whose cee enlry:, or settlement is 


validated by this act.. 

It will be seen that: the language of th sick 1s noe as clear as it 
might be, and the question arising is: not entirely free from doubt. 
The Department is in thorough accord with,the opinion approved by 
the Attorney-General, referred to above, respecting the disposition 
of the case presented to him at that time, because the entries in ques- | 
tion had been completed prior to the passage of the act of 1890; and 
the only question was whether or not a person who had acidined 

title to 820 acres of land or more prior to the passage of the act could 
after its passage acquire 320 acres more. | 

It is manifest that the case pecans | to the eae General was - 
not the case now before the Department.. Even tlie right of Hogan 
to complete the entries initiated by him prior to the act of 1890 is 
not. questioned, but the question is whether or not the quantity of 
Jands embraced in such entries which were completed subsequent to 
the passage of the act is to be considered in determining the quantity 
_ of Jand he is entitled to acquire after the passage of the act.. 

As above stated, the question is not free from doubt, and the 
Department has not in any adjudicated case held that lands acquir ed 

after the passage of the act through entries initiated prior to its 
_ ~passage should not be included in considering the quantity to which 
a person is entitled under the act of 1890. On the contrary, the 
Depar tment has, in, one case, at. least, expressly held that lands so 
acquired are to be. computed, and that the act was not intended to | 
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—_— 


éecladé sachs lands, but merely to authorize the completion of all 
entries lawfully made prior to its passage. | | 

However, it has been learned that your office has soneced: the 
Attorney-General’s. s opinion above cited to mean that lands included 


in entries made prior to the passage of the act, or lands. upon which ~~ 


settlement was made prior to the passage of the act which afterwards — 


ripened into entry, are not to be considered in. determining the quan-.. | 


tity of lands which such settler or entryman might acquire since the 
act of 1890 was passed; and as the general circular respecting home-. 
stead entries is so worded as to pr obably justify this practice; and in 


view of the further fact that it is highly improbable that many cases "2 


will arise in future, the Department: is not disposed. at- ee time to 
disturb such practice. oe 7 
Your mecsion 7 is accor Pay affirmed. 


: ——— 


ae MILITARY BOUNTY LAND. WARRANT — ASSIGNMENT — RIGHTS OF a 
WIDOW OR HEIRS OF WARRANTEE. See 


AL J. Conory. 


Any iempiaa tenure of title. to a Siiittes bounty land enirane by gift or | 
otherwise, prior to its location, not in compliance with the act of March 22, _ 


1852, requiring assignments of such warrants to be in writing, will not ° a a 
aoe the widow or heirs of the-warrantee of the interest and right to _ 


“such warrant secured to. them. by statute. _ 


| Pirst Assistant Secretary Pierce to the Commiseoner of the L ectl a 
a CF. W.. C.): Land. Office, March 19, 1910. = (EB F. +B) : 


This noes was. filed by A. J. Coneiy from fies decision. of. your — — : 


ae office of January 20, 1910, holding for cancellation a. location made aa 


by him January 14, 1907, upon the W. 4 SE. 4, S. 4 SW. 4, Sec. 24, - 
T. 8 &, R.-8 E,, Gaidesville. Florida, with military bounty land 
_ warrant, ‘No. 81494, issued. July. 18, 1858, to John D. Fuller, private oi 


Captain. Roads’s Company, New York Militia. - } 

Appellant claims title to said warrant under an ‘assignment from | 
Maria E. Spink to L. E. Lee, and’ from Lee, through. mesne assign- 
ments, to appellant. There i is no written assignment from the war- 
| rantee, but with the papers in the case there is an affidavit by Maria 


_ E. Spink, who states that she is the daughter of John D. Fuller, the — 
warrantee, who died in 1879, at the age of seventy; that in 1861 


rE : ‘her father gave the warrant. to affiant. and she has been i in the undis- : Ph shi 


- ee possession of the same ever since. : | Bas 
This location was originally held. for cancellation by desis on: of 


| your office of December 8, 1898. At that time the locator. submitted ‘aura 


| o in SUEDE of his title : a cer rtified or of the deer ee fron om. the county. | wi 
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<* court of the State ‘and county of Denner Colorado, in the suit of — 
Frank H. Reger v. the unknown heirs of J ohn D. Fuller, adjudging 
that plaintiff is the true owner of said warrant and. Geckecne that his | 


> title thereto be confirmed. - 


You refused to recognize said sass as evidence of title sander 7 
authority of the decision of the Department in the case of Homer 


— Guerry (85 L. D., 310). The locator was required to perfect his 


title and was notified that, upon failure to do so, the location would 7 
be canceled. 
_ The Department, er decision of March 8, 1909 Ge reported), 
affirmed your decision and held that if Maria E. Spink had title to 
the warrant at the time of her assignment to Lee, it was acquired as 
heir of the warrantee and not as donee under the are gift from. 
_ the warrantee. a 7 
Prior to the act of March 22, 1852 (10 Stat., 8), military bounty 
land warrants were not assignable. | se we 4. ts 
The act of September 28, 1850 -(section 2436, Revised Statutes), 
provides that sales, mortgages, or other writings intended to affect 
the title or claim to any warrant, prior to its issue, shall be null and | 


‘void, and no warrant shall be subject to any ela or debt incurred 


by the warrantee prior to the issue of patent. “The purpose of the 
statute was to secure the bounty to the family of the deceased in all 
cases where that event should occur -antecedent to’the actual grant 
. to him of the title.” (5 Op. Atty. Gen., 237.) If the warrantee dies 
without locating the warrant the right to dispose of and locate pre 
same vests in the beneficiaries Raed in the statute. — | | 
The act of March 22, 1852 (section 2414, Revised Statutes), author- 
izes the assignment of bounty land warrants “ by deed or instrument 
of writing, made and executed according to such form and pursuant 
~ to such regulations as may be prescribed by the Commissioner of the — 
_ General Land Office, so as to vest the assignee with all the: rights of 
the original owner oF the warrant?” | 


- The act: of June 3, 1858 (section 9444, R. S. , Sore that eian: o 


- warrants are issued sabsenaently to the death of the claimant “ the ~ 
- title to-such warrants shall be vested in the widow, if there be one, — 


and, if there be no widow, ‘then in the heirs or eure of ‘the os. 


os claimant. a 


All legislation granting ‘eames fon Painter service prior to ns : < 


act of March 92,1852, was designed to vest the bounty in the widow - 
or heirs of the cold in all cases where the warrantee died before | 


the location of the warrant. In authorizing the assignment of the - 


warrant by the warrantee so as to vest in the assignee “all the rights 


of the original owner of the warrant,” and by such assignment to 


~~ foreclose all ieht in the widow or heirs to the bounty of the Govern- 


ment, it was-competent for Congress to fix the terms and conditions. 
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‘ under which such assignment may be made. “It did so by the act of i 
~ March 22, 1852, declaring that such warrants shall be assignable - 


a oa deed or instrument of writing.” Any attempted transfer of: the — 
title to a warrant, by gift or otherwise, prior to its location, that is 


not made in ‘compliance with the statute, will not deprive the widow ; 


or heirs of the warrantee of the interest and right to such warr rant ot 


that is secured by the statutes. so 
In Johns v. Warren (85; Iowa, 800; 59, N. W. Rep., 280), it was 


held that a sale or location of a eae: made under a power of. 


attorney to locate and to sell, executed in blank for a consideration — 
“prior to the act of March 22, 1852, was null and void, and. that the 
title to the land located cherewith vested in the heirs of the | warrantee. 


In view thereof you were directed, in, the decision of March 8, 7 


1909, to “require the locator to show that Maria E. Spink was the 7 
sole hens of the warrantee at the date of his death, or, if it be shown 


by corroborated testimony that she is, or was, the daughter of the — 


warrantee and has been in the undisturbed possession of such war-~ 
rant from 1861 to 1904, it should be considered as a circumstance — 
strongly indicative of the purpose of the heirs to: i saad in her 
all right and title to the same.” 

Thereafter the locator submitted the ahdavis of Mrs. aay Me- ss 
Fadden and Mrs. W. H. Elder, daughters of Buel H. Fuller, a brother. 


_. of Maria E. Spink, who stated that on October 4, 1904, their aunt, — 


Maria E. Spink, was visiting them ‘at Lawrence, ieanees: and at. that 


. time had in her possession the military bounty land warrant issyed to 


| their grandfather, John D. Fuller;.that her right to the warrant had 
never been disputed by affiant, or any of the heirs of John D. Fuller; 


and that she received it as a gift from her father, They also state | ae | 
that Maria E. Spink sold said warrant to L. E. Lee i in their Presence; he. 
October 4, 1904. 4 


These affidavits corroborate the statamnent of Maria E. Spink that. | 


7 she is a daughter and heir of John D. Fuller, the warrantee, and eee : 
_ that she came into possession of said warrant by a gift from her 
father. They also show that affiants have waived and relinquished = 


to Maria E. Spink. whatever right or interest in said warrant they. ; 


7 may have acquired as heirs of John D. Fuller, the-warrantee.. But: wee 
. they do not fulfill the requirements in the decision of March 8, 1909, _ 


to show. that Maria E. Spink is the sole heir of the warrantee,. or that : 


all the heirs _ of John D. Fuller have recognized. her tight. to the see 


same. 


It is not an unreasonable requirement .that the igeater éhould. 


| show who are the-heirs of John D. Fuller. If he died in the State _ 


of New York and his estate was administered upon. afterwards, the. a3 


names of the heirs could readily be ascertained from the records of: 


s ; such proceedings; or, if no administration was had upon said estate, e : 
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the names of the heirs could probably be ascertained from the grand- 
_ daughters whose affidavits have. been submitted, and who probably 
' could state whether all of such heirs had knowledge of the claim of 
_ Maria E. Spink to the ownership of said warrant. If such affidavits 

cannot be obtained, the locator should show what reasonable efforts. 
have been made to procure them and why they cannot be procured. | 
- The uninterrupted. possession of the warrant for nearly fifty years. 
and the sworn statement of two of the heirs of the warrantee that the 
right to such possession has .always been recognized in Maria BE. 
Spink furnishes strong Pee ae Owe of a right to as of 
the warrant. 7 

- The Department i is not disposed to be unreasonable in its require- 
ment, but it recognizes. that every reasonable precaution should. be 
; taken, to guard the rights of any unknown claimant, and the proof 
called for is not unreasonable. — , 
Your decision as thus modified 3 is affirmed. 


ies vo. Nass, 


- Motion for review a ac ieminental decision of a anuary 18, 1910, | 
88 L. D., 394, denied | by First Assistant ’ pen ce March 
28, 1910. 


— 


MINING CLAIM—DEPOSITS OF ONYX—APPROPRIATION AS LODES. 


Urax ON Drvetorarent Company. | 


Valuable Senate of onyx in Seal: defined. fissures in rock: in place @ are subject 
‘to appropriation under the lode ae Jaws. 


| First Assistant Secretary Pierce to the Commactona of the Baraat ; 


| oe CGE) | Land Office, March 24, 1910. ; (Fr. Pym ae 


The Utah Onyx Development. Company has appenie from your 
decision of November 23, 1909, holding for cancellation its mineral. . 
entry to the Lea Onyx lode claim, situate in the Salt Lake City land 
district, in which you hold that said claim is not pacaak under 
the lode mining law. - | 

The record, Taglichs is sapported upon. Sorel by a report | and 
statement of J ames E. Talmage, an eminent geologist and mining — 

~ expert, shows that the valuable deposit in this claim is onyx, and 

that the onyx occupies a well-defined fissure with clearly marked 
i hanging and foot. walls. of limestone, and that the vein of onyx — 
has a well-defined strike and dip. The entire fissure is filled with 
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“onyx of high conimercial alae. The « case is in all sprite respects 
‘similar to. the case of Webb v. American Asphaltum Mining Com- | 

pany (157 Fed. Rep., 203), 1 in which the court. says that the words 
“other valuable deposits,” in section 2320 of the Revised Statutes, 
taken in their common signification, include gilsonite and the other 
solid: forms of asphaltum, for these are valuable mineral deposits, 

and that: 


The test. which. Congress provided by- this legislation. to be plied: to asians 


mine how these deposits should be. secured. was the form and character of the _ 


deposits. If they are in veins or lodes in rock in place, they. may be located ee 
and purchased under this legislation by means of lode mining claims; if they 
are not in fissures in rock in place but are loose or scattered on or through the © 
land they may be located and bought by the use of placer mining claims. 
The Department i is disposed to follow this case. Therefore, ; your 
decision is: rever sed, and patent. wall issue if there are no’ other 
| operas a 7 | 


ANDERSON BY. Al v. SPENCER Er ai, * | 

Motion for review of departmental decision of December 11, 1909, 

88 L. D., 338, denied, and petition for. rehearing entertained, by 
First Assistant Secretary Pes March 24, 1910, 


NORTHERN PACIFIO GRANT—ADI USTMENT—CONVEYAN CE BY COM- 
. ; PANY—ACT OF JULY mm 1898. 


Eomes ve. Hous. 


“ 


ANY conveyance By the Northern Pacific Railway omnes of lands: within. the | 
purview of the act of July 1, 1898, after the acceptance of that act by the 


company, 18 subject to the right of the individual claimant to assert his a 


: 1 right of election to retain the Jand in conflict. 


First Assistune Secretar, Y. Pierce to. tile Oiiuiiines of the eu: | 
(F. W.C.)> _ Land Office, Marck 25, 1910, (S. W. W.) 


The Deperuneht has received your émes letter of February 9, 1910, 7 
requesting instructions as to the disposition of a case pending before a 
your office for adjustment under the provisions of the act of July 1, . 
_ 1898 (30 Stat., 597, 620), involving lots 5 and 6, ‘Sec. 1, T. iB Ne 
R38 W,, Helena, } Montana, land district. 7. 

It is stated in your aid letter that. the land featribed, is within : 
the primary limits of the grant made to the. Northern Pacific Railroad 


~. Company on definite location of July 6, 1882; that the plat. of survey 
Was. filed i in-the local. land office Novataber 15, 1904, and on the same 
Cis day the arey listed. the said tracts under. the PETA RO that on J eee | 


506 - RECISIONS RELATING TO THE PUBLIC LANDS. 


ary 14, 1908, Ernest A. Helm. presented heiiestend: sureeton for 
said: tracts, | alleging settlement and residence since the fall of 1896, 
and aecompanied his application by his election to retain the land 
_ under the provisions of the act of July 1, 1898; that the case was in- 


7 cluded in Montana demand list. No. 44, which ee departmental °- 


appr oval May 11, 1905, and demand ‘thereunder was made on the 
company for relinquishment, but the company reported that the land 
had been sold to George L.. Estes, August 21, 1904, and that he had 


_xefused the company’s request to reconvey the same;.that Mr. Helm 
was informed of that action and authorized to file further election 


. to relinquish the tract and select other land 1 in lieu thereof, which 
he refused to do. 

It is further stated that additional demand was. made September 
11, 1909, for relinquishment or to show cause why the application of 
Helm should not be allowed to go of record and patent issue to him. 
upon his making the required proof, to which demand the company 
replied, under date of December 13, 1909, that earnest and repeated 
effort had been made to effect.a settlement with: Mr. Estes in order 
that the company might comply with the requirement of your office, 
but that the efforts had been fruitless, and the company was therefore 
unable to file the relinquishment. | No other opiodaens lake, ap- | 
pears to have been made to Helim’s claim. - | 3 

You refer to the departmental instructions of May 6; 1907, not 
reported, involving certain cases in Washington embraced in demand 
list No. 71, wherein the company declined to relinquish: and the 
Department held in effect that under the decision of the Supreme 
Court of the United States in the case of Humbird v. Avery (195. 
U. S., 480) any sale or contract made by the company after its accept- 
7 ance of the act of 1898, could not interfere with the execution of the 
| provisions of the law, and that the purchasers from the company 
could oceupy no better position than the company from which they 


e had pur chased, and that it might be that the Department had author- ss 
. & ity to issue patents to the individuals notwithstanding the outstanding — 
ae patents under the railroad grant; but it was further suggested that - 


- the j issuing of patent. where others had. previously been issued would, — 


aa in all probability, transfer to the individual a law suit, and. that the . 3 
United States should, before issuing patents to the. andividuale:: Te. 


~ move the cloud upon the title occasioned by the outstanding railroad ° 


patent, and your office was directed to recommend the institution, of 


suit to cancel the outstanding patents to the company. Initiatory 
steps with that end in view were taken, but the. Deny ee | 


| ~ relinquished before the suit. was filed. eS 
—. It is further stated that in the case ene mosae: the land = 4 
has not been patented to the company and | is therefore ae within the 54 


ss jurisdiction of the Department. - , i i ne re | 


- 


DECISIONS RELATING TO THE PUBLIC LANDS. 507. | 


From the aecien of the Supr eme Court | in the case of amid v. 
‘Aver , supra, it is clear that the railroad company could convey no : | 


better title,than that which it had, and that its right was subject to — _ 


the action of the individual ose. claim conflicted therewith. The 
latter having the first right of election, and having elected to retain the . 
land, is entitled to a patent therefor, provided he can show that he — 
has complied with the requirements of the homestead law; and your. 
office will, upon his furnishing satisfactory evidence to that effect, 
- dispose of the case accordingly: mavnous regard to the’ company’s . 
refusal to reconvey. | 


_ STATR OF Forma, 


a Motion S review of departmental decision of December 15; 1909, 
638 L. D., 350, denied by I First Assistant ESeoeey oe March 28, 
| 1910. af | | | | | 


we, 


‘SECOND HOMESTEAD ENTRIES. . 


_ InsTRvctIons. 


Dararrsent OF THE InTERIor, | 
| GENERAL Lanp OFFIcE, — 


| | Ww ra i D. 6. March 29, , 4910. 
| RuEGISTERS AND RECEIVERS, | 


United States Land Offices. 


Grn tteMen: Under date of Rebeuaen ie 1910, in thé aos of 


: Peas William Mathews (38 L. D., ” 406), the Department held ~ : 


that the act of February 8, 1908 (35 Stat, , 6), was not a limitation. ners 
on the equitable power of the land Gepartment® to grant relief in cases. 


of accident and mistake. Second entries will, therefore, be allowed — 


by this office, although the applicant | does not come within the act e E S 
- of February 8, 1908, supra, when it satisfactorily appears that ob- 


_ stacles which ould not. have been foreseen, and which render it. | 


z impracticable. to cultivate the land, are discovered subsequent. to 


we entry, or where subsequent. ‘to entry and through no fault of the — ; 


-entryman the land becomes useless ‘for agricultural purposes. When | 


_ an application is- presented. which can be allowed under any act of bees, 


Congress, you will allow the same as you are required to do under ~~ 
present regulations, When an application is presented which does 
not come within the purview of any act of. Congress, you will not | 
reject the same, but will-make the proper notations on your records, 

and forward the application to this office, with ee recom- : 


ve mendation. 
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= ago 6 and 8 of Seiae of February 29, 1908, (36 L. D., 
— 291), are accordingly modified. : | 


. Very respectfully, — | FRED Dees 
a ee 7 a Commissioner. — 
Approved: es 2 
| R,. A. BaLirnceEr, 
. Secretary. 


— 


_ CAREY ACT—COAL CLASSIFICATION SUBSEQUENT TO APPROVAL OF | 
SEGREGATION IIST—ACT OF MARCH 3, 1909. 


Stare oF Wrone. 


No. complete eqititable interest or ‘title vests in a State by the aaproval of a- 
_ segregation. list. under the. Carey. Act; and if subsequent. to. such approval 


and prior to final approval of the patent list, lands in the segregation list | 


are classified as coal, the Department is without authority, so long.as such | 
classification stands, to approve or patent such lands to the State, except 
in accordance with the act of. March 3, 1909. 7 


First ib Aasticant Seerenaks “a Pierce to the Cominnlonioner 7 the General 
(0. L.) | —_ Land Office, March 29, ‘1910. (EL B. C.) 


The State of Wyoming, dhroueh: its Commissioner of Public Lands, a 


| cae appealed from your office decision of July 26, 1909, declining to . 


certify to: the Department, for approval and pabsequent patenting, 


list for patent No. 17, filed July 11, 1907, and embracing certain 
specified tracts agg oregating 7920.09 acres, situated in townships 48 N., — 
ranges / 78, 79 and 80 W., and T. 44 N., R..78 W., Buffalo, Wyoming, 


land ees This list was filed pursuant to the provisions of sec- ~ 


tion 4 of the act of August 18, 1894 (28 Stat., 372, 422), commonly — 


‘known as the “ Carey Act,” and. acts amendatory thereof, the tracts. 
- having been theretofore embraced in- segregation list No. 33. The | 
refusal of your office is based upon the ground that the tracts in Da 


o N., Rs. 78 and 79 W., were classified July 22, 1909, as coal lands upon 


. ‘the records of your office, and consequently were not patentable to the . 


* State unless it should elect: to take a patent reserving the coal under 
‘the act of March 3, 1909 (85 Stat., 844), 3 and that the lands in T. 44 


- N., R. 78 W., were withdrawn froin entry or: other disposition by _ | 


| departmental ‘orden of April 2, 1909, for examination and classifica-_ 
tion, thus leaving only 280 acres situated i in section 13, T. 43 N., R. 80 
W., subject to certification and patent at the pr sent time. Your 


| office granted the State an opportunity to elect to take the surface | 7 i 


pursuant to the act of March 3, 1909, sepra, or to apply for a hearing 


~~ to ascertain and determine the ‘character of the lands, or to appeal. 


‘The lands involved were segregated under list No. 38, filed and = 
approved in 1905, Under date of October 11, 1905, the contract con- 


| DECISIONS RELATING TO THE PUBLIC LANDS. 509 


templated by the tatuts between the United Sistas sd ‘the State was 
executed by the then Secretary of the Interior and the Governor of 
_ Wyoming, and was approved by the President; officials of your office 
having certified that the tracts were shown by the records to be 
vacant and unappropriated, not returned as mineral, and not in town- 
ships containing mining claims of record in your office. This contract 
is upon the prescribed form; and it is therein, among other things, | 
provided that the. Secretary ie the Interior contracts and agrees and— 
hereby binds the United States of ‘America to donate, erant and patent. to: said 
State, or to its assigns, free from cost for survey or price, any particular tract 
or.tracts of said land, whenever an ample supply of water is actually furnished 
ina substantial ditch or canal, or by artesian wells or reservoirs, to reclaim the | 
_ same, in accordance with the provisions of said acts of Congress and with the 
- regulations issued thereunder, and with the terms of this contract, at any time 
. Within ten years from ante of the approval of said map of the lands. . 


tt is s distinctly understood and fully agreed that all persons ‘acquiring rights. toes 
to-said lands from said State prior to the issuance of: patent, as hereinafter oe 


Mentioned, will take the same subject to all the requirements: of said acts of 
Congress.-and. to- -the terms of this contract, and shall show full compliance 
therewith before they shall have “apy claim against the United States for a 
patent to said lands. | | | a 


oe i # | * x x x x 


 SItis further understood and .agr eed that as soon as an ample Sannls of water 
is actually furnished in a substantial ditch or canal, or by artesian wells or 
reservoirs, to reclaim a particular tract or tracts of said lands, the said State, 
or its assigns, may make proof thereunder, and according to such rules and 
| regulations as may be prescribed therefor by the Secretary of the Interior, 
and as soon as such proof shall have been examined and found to ‘be satis- 
factory patents shall issue to said State, or to its assigns, for the tract included 
in said proof. | 2 

From the foregoing, it is clearly perceived that the terms. of the | 
statute and the provisions of such regulations as the Secretary may 
promulgate thereunder are incorporated into the contract. The 
Carey Act provides that the lands which are to be the subject- -matter 
of any grant or patent thereunder are those “desert lands as defined 
by the act” of March 3, 1877 (19 Stat., 377), and the amendatory act 
of March 3, 1891 (26 Stat. 1095), which provide for the sale of desert, 
lands. to sadividual eitryned: Section 2 of the former act provides . 
that desert lands shall be those exclusive 4 timber lands and mineral 


Jands. 


force when the segregation list here involved was presented, among: 
other things provides: 


 §. The map should indicate clearly the tracts selected, which must all be . 
desert lands as defined ay the acts of 1877 and 1891, and the decisions and regu- 


The circular of January 15, 1902 (31 is: D., 228), which was in. Le 
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Taide of your office therein provided for. The language of the former act, 
and the decisions thereunder, areas follows: | 

“ATl lands exclusive of timber lands and mineral lands, which will not, without 7 
artificial irrigation Produce some. agricultural erop shall. be deemed eset 
lands.” | 
| wi - ws aa ae ee er: a: 

18. ‘Thereupon, . the register and receiver shall forward the list for patent to- 
_ the General Land Office, noting thereon any protests or contests on any of the 

following grounds: Failure to comply with the law, the nondesert character 
- of the land, prior adverse. rights, or the mineral character of the land, trans- 
‘mitting any Dbapers: filed, and be any recommendations they may deem. 
“proper. 
The form of notice to ts saeiane and Te when the iat for” 
patent i is presented to the local office is prescribed by paragraph 17 of 
the circular. The notice given in the present case, bearing date Ju une: 
11, 1907 7, Tollows the prescribed form and recites: “ne 8 oh 

‘Within the next sixty days following the date of this notice, protests or con- 
tests against the claim of the State to any tract described in the list, on the. . 
ground of failure to comply with the law, on the ground of the nondesert. - 
_eharacter of the land, ou the ground of a prior adverse right, or on the ground. 2 
that the same is more valuable for mining than for agricultural. purposes, 
will be received and noted for report to the General and Office’ at Washing: 


ane D. C. 

The State, ‘in substance, entails that the: sinkowal iy the De- 
partment of the segregation list definitely determines the nonmineral _ 
character of the land; that to give effect to the coal withdrawal and — 
classification would abridge. and invalidate the terms of the solemn 
“contract entered into batween: the United States and the State of 
Wyoming; and that the State, having submitted its proofs as to 
reclamation prior to the classification, is within the last proviso of 
the act of March 8, 1909, supra, which states: | 
| Such locator, selector, or entryman. who has heretofore ade: or seghalt here- 

after make final proof showing good faith and satisfactory compliance with 

the law under which his land is claimed shall be entitled to a patent without: 
reservation, unless at the time of such final proof and entry it shall be shown. 
that the land is chiefly valuable for coal. - . 

As shown above, both the Carey Act and the regulations thereunder 
clearly contemplate that the land which is “subj ect to listing for 
‘patent and for which patent is to issue to the State must be, in Pact. 
nonmineral in character, and the acquirement ef minetals by the. 
State 1s expressly inhibited. This is even more forcibly disclosed in 
the present regulations of the Department, promulgated April 9, 
1909 (37 L. D., 624, e¢ seg.), which, in part, state: | 
2... Lands pines by bona fide settlers and lands containing valuable 
deposits of coal or other minerals are not subject to selection. ... 


12 Lands upon which. valuable deposits of coal or other minerals are dis- 
covered will not be patented to the State under these acts. . 
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In the pment form-of contract the following ‘definite stipulation | 2 
‘upon this subject is found: 3 


Neither the approval of said. application, map, and plan, nor the segregation. » _ 


| of said land by the Secretary of the Interior, nor anything in this contract, — 
or in said acts of Congress, shall be so construed as to give said State any ’ 


interest whatever in any lands upon. which, at the date of the filing of the | 
- map-and plan hereinbefore referred to, there may be an actual settlement by a 


‘bona fide settler, qualified under the public-land Jaws to acquire title thereto, 


- or which are known to be valuable for their deposits of coal or other minerals. 


_ Current regulations are cited not for the purpose of applying their 
terms retroactively to the present case, but for the purpose of show- — 


ing the interpretation. of the statute heretofore see announced. 


by the Department. | 
The Department is not favorably impressed with the ‘contention: 
that the approval of the segregation list operates to preclude investi- 
gation and determination of the character of the land, whether min~ — 
eral or nonmineral, as of a date subsequent thereto. | | 
Although, as stated 4 in the instructions (87 L. D., 489), the proper: 3 
time to ascertain the character of the lands applied for by the State. 
as to whether they are desert and nonmineral is at the time of segre- 
gation, yet. those instructions are an admonition to all concerned that. 
only those lands within the grant should be segregated. By reason. 
of such segregation the State obtains no vested right or interest in 
the land. The segregation while subsisting operates merely’ as. a. . 
withdrawal or reservation of the tracts for the purposes of the act, 
subsequent conditions wholly determining whether the State shall 
obtain title in any event. The approval of the segregation list. does. 
not fix the status of the land as conclusively nonmineral. The Gov-. | 
-ernment’s title remains unaffected until the “ State may furnish satis- 
factory proof according to such rules and regulations as may be pre- 
scribed by the Séerotary of the Interior,” showing compliance with. 
law, as is set forth in the act. Until such proofs are examined and 
7 pan to be, and are accepted as, sufficient it can not be said that they — 
| “ satisfactory,” and such sufficiency i is not finally determined and 
| eee until the Secretary of the Interior has affixed his approval. 
to the patent list. It must, therefore, be held that no complete equita- 
ble interest or title to the land becomes vested in the State until the 
final approval of the patent list, as is the case of many analogous in- 
stances, as that of forest heu selections: Miller v. Thompson (36 L. D., 
492); Thomas B. Walker (36 L. D., 495) ; railroad land eer | | 


indemnity selections, Barden v. Northern Pacific Railroad Co. (154 - 
_ -U. §., 288); Wisconsin Central Railroad Co. v. Price County (133 
~  U.S., 496) ; and State school indemnity selections and selections for 


public improvements, State of California (37 L: D., 499); Regu- . 
dations (35 L, D., 587, paragraph 11), #3 
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7 It may be su egested that after the land is peewee the State 

- is authorized by the act of June 11, 1896. (29 Stat., 484), to create 
- a lien, which shall be valid against the separate ical subdivisions of 
, the land reclaimed, with the proviso that in no event shall the United 
States be in any manner liable for any amount of such lien. The 
following language from the case of Barden v. Northern: Pacific _ 
Railroad: Co., supra, page 324, used in reference to the authority 


granted by Congress to the company to mortgage its: entire proper ye 7 7 


- completely answers such a contention, and 1 Is as follows: | 

Congress thereby only authorized a mortgage upon the property. granted to - 
the company, which was the lands without minerals. The mortgage could not 
_ cover more than the property granted. 

So here, mineral lands not being within the purview of the. grant 
under the Carey Act, the State can create no lien against the same. 

From the foregoing. it necessarily follows that the State is not 
vested with such interest as will enable it to take any advantage of 
the proviso contained in the act of March 3, 1909, supra. 

In this’ connection it may be observed that cree the desert-lind 
acts, no matter how extensive may have been the entryman’s improve- 
ments and reclamation, a disclosure of mineral prior to final entry 
will defeat the claimant; and it is to those acts that the. eae Act 
expressly refers for the dennicon of desert lands. 

. The character of the tracts for which patent is sought, whether 

mineral or otherwise, is an open question subject to investigation and 
adjudication up to the time of the final departmental approval of - 
the patent list, which thereupon becomes the basis for the issuance 
of patent to the State. | 

The land department has no authority ander the law to approve or 
patent to the State, or its assigns, any known valuable deposits of. 
coal or other minerals. If the lands sought by the State are actually 
coal lands, in the absence of the remedial legislation contained in the 
act of March 3, 1909, supra, the only action which could be taken 


would be teanee| outnienithe listed tracts; but that act saves to the _ | 


claimant under the nonmineral laws who has initiated his claim in - 
~ good faith the right to obtain patent to the surface, even if it be 
shown that the land contains valuable deposits of coal. | 

The further contention urged on behalf of the State is that the 
contract above mentioned binds: the Government to issue patent when — 
proper evidence of reclamation and compliance with law is presented 
and found satisfactory, and this notwithstanding any order of with- 
drawal, or of classification as coal lands promulgated by the Depart~ 
ment, and that it is beyond the power of Congress to abridge or inval- _ 
idate ‘the terms of this contract, and much more without the authority — 
of the Interior Department to rescind or nullify said agreement 
entered into under the express terms of the statute. 3 


\ 
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As has been above shown, under the statute and regulations, which 


are in effect incorporated among the provisions of said agreement, 


only desert lands, exclusive of mineral lands, are within the purview _ 
of the grant contemplated by the Carey Act. - It is not a question of © 
abrogating. the contract or nullifying the law, but of complying with, 
and carrying out the terms of both, 

The records of your office'show that most of the lands; in donndians - 
43 north, ranges 78 and 79 west were classified as coal lands at the 
minimum price, . The one Pubhe Lands for ne State 
avers— . | 
that it is verily believed that the lands in Ae said’ list number. 17 are more 


. valuable for agricultural purposes than for coal. 


- Before the State is called upon to elect to take patent with a reser- - 
| vation, or to proceed to hearing, it is deemed advisable in the present — 
case. to direct that your office. submit this list and accompanying 
papers, including the report of December 10, 1908, from the coal © 
land examiner of your office, to the Geological Survey for considera- _ 
tion with a view to a speedy classification of the lands in the with- 
drawn township 44 north, range 78 west, and a possible reclassifica- _ 
tion of the other two townships. See Instructions (38 L. D., 271). 
If coal classification be made and adhered to, the State will then be 
called upon to elect to accept patent with a reservation of the coal 
deposits, or to proceed to a hearing to ascertain and adjudicate the 
character of the land, at which the burden of sustaining the coal | 


classification will rest upon the Government. If upon such hearing 


the tracts are determined to be coal lands, the State may still take 
a patent for the surface, and if noncoal, patent without a reservation. 
may issue, all else bene regular. a 

The decision of your office is accordingly modified to. conform to 
the foregoing. , | 


ee 


seein oy en oak TO RECLAMATION HOMESTEADS AND 
DESERT ENTRIES WITHIN RECLAMATION PROJECTS. 


Instructions. 
~ Departwent or Tue Inrertor, 
|  GeweraL Lanp Oracas 
| W ashington, D. C., March 30, 1910. 
Tue Honorsere Tre SECRETARY OF THE Tsrentor. | 
- Sm: Section 3 of the act of June 17, 1902 (82 Stat., 388), provides 
for the entry of lands included in a second form roche with- 
' drawal in siiakae not less than forty nor ‘ ‘more than one hundred 
and sixty acres.’ Hy : 
Section 5 of ihe act of June 27; 1906 (34 Stat., 520), bestows upon 
desert-land entrymen, under certain conditions, :the benefits of the 
act of June 17, 1902, it being provided, @ among other things, that the | 
teen or 38-00 33 
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cad entrymen aan rel inquish all of. the land euibkeesd a eae 
desert land entries “ in excess of one hundred and sixty acres.’ 


The question arises as to whether or not, by applying the rail of, 


approximation, we may allow reclamation homestead entries in 


excess of the maximum area of gne hundred and sixty acres provided 


by law, and, similarly, as to whether or not we may: allow desert land 


entrymen coming under the provisions of the reclamation. act to 


retain in their entries lands in excess of one hundred and sixty acres. | 


Under the instructions of February 10, 1902 (81 L. D., 225), as to 


exchange of lands under the act of June 4, 1897 (30 Stat., 36), which 
provides that one holding land in a forest reservation may relinquish 


the tract to the government and select in lieu thereof a traet of vacant 


land open to settlement, “ not exceeding in area the tract covered by 


his claim or patent,” it is held that the rule of approximation may be 
applied. In said instructions it is held that— 


The words “not exceeding in area the tract covered by his claim or patent” ; 


are not more restrictive than.similar words of limitation of quantity in many - 


other land laws, as in section 2279 (Revised Statutes): “No person shall have 
. the right of preemption to more than one hundred and sixty acres;” (R. 8. 
2289) ‘* which shall not, with the land so already owned and occupied, exceed 
in the aggregate one hundred and sixty acres;” (R. S. 2806) “so much land as 
when added to the quantity previously entered shall not exceed one hundred 
and sixty acres;” (25 Stat., 854) “which shall not with the land first entered 
and occupied exceed in the aggregate one hundred and sixty acres;” (RR. S. 
2283) “not exceeding one hundred and sixty acres 5. (26 Stat., 496) “not ex- 
ceeding three hundred and twenty acres; ” (20 Stat., 118) “not more than one 
quarter of any section-shall be so patented.”. | 
Such words of limitation are as explicit, restrictive, and little susceptible of 
construction as are those in the act of 1897. Yet.entries made under these 
statutes, under a long established practice of the land department, are per- 
mitted to include an excess: above the area limited by the statutes. J. B. 
Burns (7 L. D., 20, 28); Whitcher vw. Southern Pacific Railroad Company (8 


baal 


L. D., 459); Richard Dotson (18 L. D., 275); Abram A. Still (18 L. D., 610); — 


James Hampton (15 L. D., 449) ; Charles W. Miller (6 L. D., 339). 


¥rom an extended examination of the cases wherein the rule of approxima- 


tion has been applied,-it appears that in‘no instance was the rule founded upon | 


statutory authority. The rule of approximation arose from no difficulty in 


construing.the words of limitation, but because a literal execution of the statute -_ 


was impracticable without frequent denial to entrymen of part of their entry 
right. _ | 


rule of approximation should be applied to reclamation homestead 
entries and to desert entries coming within the provisions of the 
reclamation act, _— 

Very respectfully, — S, ve Pesce: 
| | | ‘Assistant Commissioner. 
| Appro ved March. 30, 1910: 

R, A. BaLyrnger, 

peonalary of the Interior. 


In view of the authorities cited, this nice is of the opinion that tite 
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. INSANE ENTRYMAN-RESIDENCE—ACT OF JUNE 8, 1880. 
. Weise v. Hackert.- 


The homestead entry of. one who became insane before expiration of six months _ 
from entry, without having established residence, is- not provectet by the 
act of June 8, 1880. : : : | 


First er ee Pierce to the Commissioner of the General | 
(0. L.) Land Office, March 30,1910. | (J. R. W.) 


J ohn S. Hackett, insane, by his guardian Fred ie Hackett, ap- 
-pealed from your decision of November 19, 1909, denying his petition, 
filed October 15,. 1909, to set aside proceedings under contest of 
Benjamin F.. Welsh against John S. Hackett’s homestead entry for 
NE. ¢, Sec. 25, T.3.N., R. 13 E., Rapid City, South Dakota. | 

~ November 1, 1906, John g. Hackett made homestead entry for 
the land, against which, October 22, 1907, Welsh filed contest affidavit 
alleging claimant had never established nor maintained residence. 
Hearing was had’ February 17, 1908, at which Welsh submitted 
testimony, but Hackett failed to appear. Service had been by pub-. 
.lication.. The local office held the entry for cancellation, which you. 
affirmed, and September 22, 1909, the entry was canceled: and case 
closed. October 15, 1909, Fred L. Hackett filed in the local office - 
an affidavit.that John S. Hackett made entry with intent to comply © 
with the homestead law, but, after three months, became insane and 
- wandered from home, and no trace of him could be found until about — 
January 1, 1909, when he was located in the State Hospital for In- 
sane, at Rochester, Minnesota; since January 1, 1907, the entryman 
has been so mentally feranved as to be inconi potent ts attend to his 
affairs, relating to his homestead or otherwise, and affiant is infornied 
by the superintendent of the hospital that claimant’s disability is 
permanent. — 

Upon this affidavit it is maked that nee on he contest. be 
set aside, and affiant, who isa guardian duly appointed, be admitted 
to defend the contest. You denied the petition because it was shown 
by the evidence in the contest that the entryman never resided upon, 
- cultivated or improved the land. The appeal contends that the act 
of June 8, 1880 (21 Stat., 166), entitled the ae to patent. The 
act provides: a | 
In all cases in which parties ne regularly initiated claims to public lands 
as settlers thereon according to provisions of the preemption or homestead laws, 
have become insane or shall thereafter become insane before the expiration of 
the time during which their residence, cultivation, or improvement of the land. 
claimed by them is required by law to be continued in order to enable them to’ 
make the proper proof and perfect their claims, it shall be lawful for the re- 
quired proof and payment to be made for their benefit by any person who may 

be legally authorized to act for them durimg their disability, and thereupon 
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their. claims shall be confirmed and patented, provided, it shall be shown by 
proof satisfactory to the Commissioner of the. General Land Office that the 
parties complied in good faith with the legal pede up to the time of 
‘their becoming insane. : : 
This act is for relief of “ settlers.” It provides for relict of persons 
who become insane during the period of their “residence.” A set- 
tler is one who attaches himself to a piece of public land by such un-— 
equivocal act as shows his intent to make his home there and to ac-- 
quire title under the settlement laws. A resident is one who in com- 
pliance with the settlement laws is residing upon public lands. Until 
such acts have been performed as show unequivocally that an entry- 
man intended to make his home on the land, he is neither a settler 
nor a resident. Under the homestead law one may make his settle- 
ment before entry, or not until afterwards.. For six months after 
his entry the practice of the land department is to protect his entry 
against a charge of abandonment—not because he is in any sense a. 
settler, but because he has unequivocally declared his intention to 
become a settler. The land is held that length of time against a 
_ charge of abandonment. The application here fails to show that the 
-entryman ever established residence or became a settler. This case 
‘differs from that of Ostreim v. Byhre (37 L. D., 212) only in the fact 
that alleged insanity in this case occurred within six months from 
date of entry, whereas in that case insanity occurred after lapse of the 
six months period. This, in view of the Department, makes no dif- 
ference. The essential fact is that without having established resi- 
dence, the entryman is alleged to have become insane. The present 
case is within the reason of the decision cited. The entryman is not 
within the provision of the statute. | | 
The affidavit for leave to open the case and defend § is itself a nega- 
tive pregnant. It states “that John S. Hackett, entryman aforesaid, 
insane, entered the land in good faith, intending to provide for him- 
self a home a the government domain and comply with the 
homestead law.” This implies that Hackett was insane at the time 
of his entry, which would, of course, make the entry void, for he was 
incompetent to make it. The affidavit then proceeds to say that 
shortly after making the entry, about three months, the said John 8. 
‘Hackett, insane, suffering from his weakness of mind, wandered 
away and his relatives lost all trace of him until about January 1, 
1909, when he was found an inmate of the Insane Hospital, Rochester, 
Minnesota, and at time of contest and hearirig he was unable to care 
for his business, but had a valid defense and “had complied with the 
law to the time of becoming insane. 
There is no distinct allegation that he was sane when he ee the 
entry, or when he became insane, or that he complied with the law _ 
up to the time he became insane, or that he had | ever established resi- 


dence on his land. 
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Nothing in this decision will be considered-a bar to a proper and 
definite affidavit that the entry was made by Hackett when sane, 
with the intent to make it his home; that he established residence on 
‘the land and afterwards became insane. Should such an affidavit be- 
filed, it will be considered. All that is here clecided is that the affi- 
davit herein filed does not justify the ordering of a hearing. | 

Your decision is affirmed. 


SOLDIERS’ ADDITIONAL—REISSUE AND RECERTIFICATION 
DISCONTINUED. P 


_—_ 


INSTRUCTIONS. 


-_ 


The practice of reécertifying soldiers’ additional ete and issuing substitutes 
for lost or destroyed soldiers’ additional certificates, discontinued, and the 
- etreular of October 16, weed: in so far as it relates to ood Vann withdrawa 
and vacated. , 


Secretar Y Palingeré to the Oops of the General pa Office, 
(O.T.) =  . 9 Aprit 1, 1910. ss: (C. E. W.) 


Hereafter the practice of recertifying “ soldiers’ additional home- 
stead rights ” and of issuing substitutes for lost or destroyed “ soldiers’ 
| additional homestead.” certificates ‘will cease, and the circular of 
October 16, 1894 (19 L. D., 802), so far as it relates to certification, 
is hereby eithdeaern and vacated. 

There -is no law requiring, or even authorizing, these certificates : 
nor is there any law in the administration of which they are essen- 
tial or, in the present view, even desirable. They have bred con- 
fusion and misunderstanding as to their character and purpose, and 
have proven ofttimes to be instruments for the miscarriage of the 
purpose of the very statutes whose administration they were inno- 
cently designed to facilitate. As articles of commerce, their value 
has been misunderstood and the practice has fostered an idea that 
- recertification, as it is oy called, is necessary for the enjoy- 
~ ment of an unused soldiers’ additional right by a dona fide assignee ; 
whereas, it is in nowise thus essential. Recertifying creates no rights; _ 
the practice, carefully confined, rarely affords evidence of such rights. — 
Where the right really exists, cere is no need of certifying or recerti- 
fying ; ; where the right does not in law or fact exist, it goes without 
saying that there should be no certifying. 

The act of August 18, 1894 (28 Stat., 872, 397), operates on ne 
certificates, theretofore issued, in the hands of bona fide purchasers 
for value. It in no way « affects the basic right, or alleged right, for 
_ which no “ certificate ” had been issued, or, if issued, had been lost or 

destroyed prior to 0 transfer for value. 
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The practice of recertifying, or of reissuing lost or desioyea cer- 
tificates, has created, in some quarters, a misaperchonsion of the 
operation of this act and has led some to assume that there is such 
a thing as a ministerial duty laid on the Department to recertify in 
any and all circumstances, when demand is made and proof is afforded 
‘of the loss or destruction of an original certificate, even where that 
certificate’ was inadvertently, improvidently, or unlawfully issued; 
even where the applicant, in the first instance, lacked the. statutory 
qualifications for the “ additional right ” which the certificate, prima 
facie, evinced. - The Department has endeavored never to recertify 
a right when the absence of some of its basic elements is brought to 
its attention. .But occasionally there has been recertification under 
circumstances not justifying that indulgence, and, in fact, effecting 

a situation in derogation of the provisions of the hamestend laws. 
While such cases form exceptional incidents, yet these incidents may, 
‘and have been, turned to the Government’s disadvantage. 

So it is deemed advisable hereafter, in all cases, not to exceed the 
plain statutory requirements in administering Revised Statutes, sec- | 
tion 2306, and the act of August 18, 1894; and these requirements 
certainly do not include anything in the way of certification. 


ee 


STATE SELECTION—SCHOOL INDEMNITY —RULINQUISHMENT OF 
“HOMESTEAD ENTRY. 


Toop v. Saree or ed (On Ruview). | 


The State by failing to file motto for review within the time allowed therefor 
- having acquiesced in the action of the Department rejecting its proffered 
school indemnity selection for conflict with a homestead entry allowed 
upon settlement prior to survey, and the preference right period accorded - 
by the act of March 3, 1893, within which to make such selections having 
expired, it has thereafter no such claim or right by reasou of its attempted 
selection as will prevent other appropriation of the land upon Se 
ment of the conflicting homestead entry. 


epetaeue decision of au 26; 1909, 38 L. D., 165, vacated, 


| farst Assistant Secretary Pierce to the i aanesnee of the General 


(F. W.C.) ss Land Office, April 1, W910. (GB. G.) 


This is a duly entertained and matur ed motion on Banal of Edward 
H. Todd for review of departmental decision of August 26, 1909 
(88 L. D., 165), which affirmed your office decisions of June 26, 1908, 
and Moril 27, 1909, holding that the State of Washington should be 
allowed to elec, as indeninity school land, the SE. 4 of Sec. 34, T. 
Ob N., R. 12. W., Seattle land district, Washington. 

The plat of survey of the township in question was filed in the 
district land office. July 13, 1905. September 9, 1905, which was 
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~ within the preference right period accorded the State of Washington * 
by the act of March 8, 1893 (27 Stat., 593), for the selection of 
indemnity school lands, the State filed its list No. 28, which embraced ~ 
nearly all the land in this township, including the tract here in- 
volved; but previous to the filing of the State’s list, a number of 
Hamostead applications had been filed by persons who alleged. settle- 
ment prior to survey, among which was that of one Joseph T. Bark- 
ley, who was allowed to ae nomena entry for this tract August 
8, 1905. — 

Barkley’ s case, and a number of- others dinitaciy situated, was 
involved in the case of Homestead and Timber Land Ciatmant v. 
State of Washington, decided by this Department September 20, 
1907 (36 L. D., 89), in which it was held that the claim of Barkley 
_ was superior to that of the State. This decision was ae aa 
_ by your office October 11, 1907. 

' . February 14, 1908, Barkley relinquished his entry, and on March 
19, following, said Bowed H. Todd filed timber and stone applica- 
| on for the tract, and submitted” proof thereon June 10, 1908, on 
which date cash receipt issued, but final certificate was withheld by 
the register, and final proof suspended, because of conflict with the 
- State’s selection. Accordingly, when your office, on June 26, 1908, 
returned the State’s list for allowance as to certain tracts to which 
its claim had been found superior, it was at the same time held that 
the State would be permitted to perfect its application to the tracts. 
SO. relinquished by Barkley, upon the payment of fees, and the State’s 

application was accordingly allowed October 12, 1908. | 

Upon this state of facts the Department, nm the decision under re- 
_ view, ruled the State’s claim superior to that of sae and held — 
( syllabus ): 

Where a settlement claim sdeeaatiae a selection by the State of Washington 
~ under the act of March 3, 1893, and held in departmental decision of Septem- — 
ber 20, 1907 (36 L. D., 89), to be superior to the claim of the State, was sub- 
sequently relinquished: while the State’s claim under its selection was still. sub- 
sisting and pending before the land department, the right .of the State under 
its selection immediately attached. 

The purpose of the proviso to the act of 1893 was to protect bona fide set- 
tlers, and it was not intended to provide a means whereby. a a settlement claim 
might be presented merely to defeat the right of the State to select, and after- - 
- wards relinquished and entry for the same land anade under the timber. and’ 
stone law. | 

Upon further consideration of this’ case ander the earticulae facts 
and circumstances stated, it is now believed that the conclusion a 
therein reached was erroneous. | 

It is urged. in support of the motion that the statement in ‘the 
decision under review oe the State’s relinquishment. ee oer tracts 
similarly situated was “presumably in acquiescence” with said— 
. departmental decision of September 20, 1907, was erroneous ; that 
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examination of the record of that decision shows that-the relinquish- 
ments in question were filed prior thereto, hence could not have been 
in acquiescence thereof or induced thereby, and that therefore a de-— 
duction drawn from those circumstances, that the State had good and 
sufficient reason for not relinquishing this tract, and was still assert- 
ing claun thereto, was not well founded. 

The question of fact involved in this contention is ; not controlling, 
and the record thereon need not be restated. It is immaterial what 
may have been the State’s reason for failing to finally relinquish its 
claim to this tract. The State’s claim thereto was disposed of on 
page 92 of said decision of September 20, 1907, as follows: 

About the time the State’s appeal was filed there was also filed what pur- 
ports to be an order approved by the Board of State Land Commissioners, for 
the relinquishment of all claim under its selection as to the land embraced in 
but six (being but a very small part) of the entries in question, the order | 
being described: as based upon the report of certain named State land in- 
spectors respecting the character of settlement and improvements made and 
maintained upon these lands. The nature of said report respecting any of the 
other homestead entries in question, if such were made, is not with the papers 
nor does it accompany the relinquishment, and no other showing has been 
filed on behalf of the State in anywise questioning the bona sides of any of the 
homestead claims involved. 

When it is remembered that these lands were surveyed - in aie summer and © 
fall of 1903, after which time they were capable of identification in the field; 
that the official plats were not filed until July, 1905; that the lands were un- 
—doubtedly cruised and examined by the agents of the State before the lists of 
selection were filed, or should have been so. examined if objection was intended 
to be made to any of the claims being asserted thereto by reason of settlement 
or occupancy; and that the State is chargeable with notice. of the circular of 
_ 1898, no good reason appears why further time:should be accorded the State 
to object to the sufficiency, in any particular, of these homestead claims, and 
your office decision, in so far as it respected and approved of the allowance of 
‘gaid homestead claims, is hereby accordingly affirmed and the selections to that 
extent rejected. 

~The State did not file a motion for review of that secon and 
the time accorded by the Rules of Practice for the filing of such 
motion had expired before Todd had made entry of the land. Inas:- 
much as the State’s selection of the tract had never been accepted, 
therefore, at. the date this entry was allowed it was unappropri- 
ated government land, and subject to appropriation under the public 
land laws. It is aiectonable if the State’s claim could properly be © 
sustained even if its selection had been accepted by the local officers ; 
but, however this may be, clearly, such claim as the State had, not 
being diligently asserted, was no bar to the allowance of this entry. 
Tt is true, as held by the Department, that the purpose of the pro- 
viso to the act of 1893 was not intended to provide a means whereby 
a settlement claim might be presented merely to defeat the right of. 
the State to select the land; but this case does not present that ques- 
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tion. The dona fides of the Barkley entry is nowhere questioned in 
this record. The Department has held that his was a valid claim, - 
and such an one as admittedly: defeated the claim of the State and — 
barred the State’s exercise of a preference right. to select said tract. | 


This was true during the whole of the preference right period in re- 


- lation to said township. It can not, therefore, be well said that after 


the expiration of the preference riplit period, after the State’s claim 
had been adversely. adjudicated, and after it had acquiesced in said 


decision by failing to file its motion for review, it still has such claim — 


to the land as will prevent its appropriation by other persons under 
other laws. | 

The decision under review is therefore hereby vacated, and Todd 
will be allowed to complete his entry, and, in the absence of other 


objection, he will be entitled to the issuance of ee cer tificate and 


patent non ne entry. 


————— eee 


| APPLICATION SUBJECT TO PREFERENCE RIGHT—DEATH OF APPLI- | 


CANT—RIGHTS OF HEIRS. 


“Turner ». Witcox Hams. 


In case of the death of an applicant whose application was received during the 
thirty-day. preferred period accorded a successful contestant and held sub- | 


‘ject to contestant’s right, his heirs, upon expiration of the preferred period 


‘without action by ‘contestant, are entitled to complete the right initiated 


by the application. and perect entry ther euncer in accordance with section 
2291, R. Ss. 


«Fa rst Assistant Secretary Pierce to the Commissioner of the General 
(FF. W.C.) Land CUE: April 2, 1910. (EK. F. B.) 


The land in controversy is lots 1 and 2 and the E. 4 4 NW. 4, Sec. 
30, T. 105 N., R. 79 W., Chamberlain, South Datota. It was: for- 
eal euibriced:| in, the homestend entry of Walter Tyson, which was 
canceled January 23, 1908, upon the contest of Albert. H. Blinco. 
Contestant was notified of said decision by registered mail January 
27, 1908. 


J anuary | 30, 1908, during the period Micaer by statute to the 


contestant to exercise a preference right of entry, Isaiah Wilcox filed 
with the local office an application to make homestead entry of said 
tracts, which was received, entered and held in abeyance pending the 
period of Blinco’s preference right in accordance with the instruc- 
tions of July 14, 1899 (29 L. D. 99). Notice was sent to Wilcox that 
Blinco’s ae right had ned and no application had been 
made by him to make entry of the land; that he (Wilcox) could 
~ deposit the necessary fees and commissions to complete his applica- 
tion. In response to that notice, Ray Gooder, as agent of the heirs 


\ 
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of Wilcox, March 11, 1908, filed the application of O. A. Whan, 
nephew of said Wiltox, stating that Wilcox was a settler upon the. 
land covered by his application; that he died February 28, 1908, while 
a settler upon said land; that his heirs are Almond Wilcox, Nathan . 
— Wilcox, Mrs. Hattie Wilson, Mrs. Cora Bellenger, Mrs. Ellen Bundey | 
and Mrs. J. Moody. He requested to be advised as to what pro- 
cedure he should take in the case and that the time be set, for the Be 
heirs to act. | 

Applicant was advised by the ‘eal officers that ‘Wilcox, by his 
application and settlement, had initiated such claim to the tract as ~ 
would entitle the heirs to fale entry thereof, but their attention was > 
called to the case of Becker v. Bjerke (36 L. D., 26), indicating that 
- should the heirs perfect the application to make entry, “they would 
doubtless be required to perfect the entry by actual residence upon 
the land the same as the original claimant himself should have been | 
required to do had he made entry of the tract.” , 

May 9, 1908, the said O. A. Whan appeared at the local office, — 
tendered ‘tees and commissions and demanded that the original appli- 
cation, filed by Wilcox, be placed of record. At the same time, he — 
stated. “ that the heirs did not wish to perfect the application and — 


"make entry for the tract as they were none of them willing to reside, 


upon the entry.” 

In passing upon. that application, the local officers held nae. as 
‘Wilcox died prior to the expiration of Blinco’s preference right and» 
therefore before his application could receive any consideration what- 
ever, there was no authority to place it of record. It was also stated 
by them that more than ninety days had elapsed since the alleged 
settlement of Wilcox had become effective and no attempt had been 
made by any of the heirs to assert any claim to the tract, and that. 
an intervening application had been filed by LeRoy Simmon to make 


entry of the land; which was suspended pending the disposition of « 


Whan’s iaplicatiot The application was therefore rejected, and 
from that decision an appeal was filed by Ray Gooder, as agent for 
the heirs of Wilcox. | 
Upon the receipt of that epee your office, by letter of October 17, 
- 1908, called for further information as to the residence and 3 improve- | 
ea made by Wilcox before his death. In response thereto, an 
affidavit was furnished, executed by N. L. Wilcox, a son and one of © 
the heirs at law of said Isaiah Wilcox, who stated that on or about 
the 1st of September, 1907, the said Isaiah Wilcox built a frame house 
upon said land, 10 x 12 fects which was furnished, and that Wilcox 
_ established a residence therein about September 10, 1907, continuing 

to reside in and occupy the same until the date of his death, February 
98, 1908, except during the last four or five days of his life when he 
Sayed at’ the home of Otis A. Whan to be cared for, he having 
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received an injury which caused his death; that said house and con- 
tents were destroyed by fire on or about July 16, 1908, and the house | 
was rebuilt on said land about July 20, 1908, by Otis A. Whan for 
and in the interest of said heirs; that a lot four or five rods square 
was inclosed with a substantial wire fence, and that the hay on said » 
land was cut during the season of 1908 by a trespasser against the 


right of said heirs. The affidavit was corroborated by Otis A. Whan. ee 


February 27, 1909, while the application was pending before your 
office, Virgil O. Turner. filed a corroborated affidavit claiming that, 
since October 8, 1908, he and his wife and children have resided-on ~ 
said land and were then residing thereon; that Isaiah Wilcox was not 
a resident on said land at the time of his death, nor for some time 
prior thereto; that none of the heirs has resided, or intended to 
reside, upon the claim, but are attempting to hold the same for specu- . 
lation and have offer ed it for sale. 

You reversed the decision of the local officers and held that the | 
heirs of Wilcox should have been permitted to perfect said claim, 
under the rule announced in. Townsend’s Heirs v. Spellman (2 L. D., 
77), that “ where an application is made by a party to enter land and | 
the party dies before the entry is perfected his heirs anny make the 


- desired entry.” 


The principle upon which the doctrine announced in. Townsend’s | 
Heirs v. Spellman rests is that where a person qualified to make entry 
has indézated a claim to a tract of land, under the settlement laws, — 
either by settlement or by application to enter, and dies before per- 
fecting or completing the application, the right to complete the same 
- inures to his heirs, who may file all the necessary papers to perfect 
it to the same extent that the applicant could have done had he lived. | 

Specific provision was made in the preemption act (section 2269. 
‘RB. S.) for the completion of claims initiated under that act, where | 
the settler dies before consummating his claim, by filing in ‘due time: 
all the papers essential to the establishment of the aaa allowing: — 
his heirs or legal representatives to file the necessary papers. That 
act has been construed in pari materia with the act of May 14, 1880, | 
and has. been applied to settlement rights initiated under said last 
~ mentioned act, which enlarged and. extended the rights and privi- 
- leges of persons who seek: to acquire title under the homestead law, 
_ by providing that rights under said law may be initiated by settle- 
ment, whether upon aera or unsurveyed lands, and. that such 
settler may be allowed the same time to file his claim as is now allowed, 
to settlers under. the preemption laws to put their claims of record, 
-and his rights shall relate back to the date of: settlement the same as 
if he had ‘settled ‘under the preemption laws. Townsend’s Heirs ». 
Spellman, supra; Winters v. Jordan (2 L. D., 85); Tobias Beckner — 
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(6 L. D., 184) ; Prestina B. Howard (8 L. D., 286) ; Bellamy v. Cox 
| (24 LL, io , 181) ; Instructions (35 L. D., 573). 
SW icon. acquired no right to the land: elther by his seliadede or 
application, that he cal bequeath to his devisee, or that would have 
descended to his heirs. He had only a right to make entry of the 
_ land, and by completing his application and fulfilling the require- 
ments of the law, acquire title to it. That is the right the ne 
confers upon his heirs and that only. ‘Ss 
The order of succession is fixed by the statute; first to the widow 
and, in case of her death, to his heirs and devisees The question as 
to oho are the heirs or devicees of a claimant of public lands must be — 
determined by the laws of the State. But they succeed to the right 
by virtue of the statute and take as original beneficiaries, not by 
descent from him. While they succeed to the right that the applicant 
had initiated while in life, the title to be acquired is not derivative - 
but original. Hutchinson Investment Co. ». Caldwell (152 U Dis 
65); McCune v. Essig (199 U.S., 382). 
In determining whether there is any right to which the heirs or 
devisees will succeed and may perfect under the statute, the material 
question is, had the settler or applicant initiated such right at the 


time of his death as he could have perfected. If so, the statute confers. 


upon the beneficiaries named therein, in the order of succession, all 
the right the settler or applicant may have initiated or acquired at 
the time of his death which he could have perfected had he lived. 
No vested right is acquired by a mere application to enter. It 
merely initiates an inchoate right which does not inure to the heirs © 
or devisees of the applicant gules it is so provided by statute. Burns 
v. Bergh’s Heirs (87 L. D., 161). | 
Erroneous ‘views have been entertained as’ to the scope of the 
decision of the Department in the case of Tobias Beckner, supra. 
It was not held in that case that a homestead right or entry unper- 
fected was inheritable and devisable, or that Beckner acquired any 
estate under the will of Holbrook. It merely held that a settler upon 
unsurveyed public land, who died prior to survey, left such right as 
could have been perfected by his heirs or devisees and that the devisee 
named in his will succeeded to-the right given by the statute to 
perfect and complete the right initiated by said applicant. That | 
ruling is strictly-in accord with the rulings of the Department and 
the decisions of the Supreme Court above cited. | 
A legal application to enter is equivalent to an actual entry so far 
as applicant’s rights are concerned. Pfeff ». Williams (4 L. D., 455). 
- Upon this peels. it has been held that the heirs of an see licent 
- who dies before his application has been perfected may perfect such 
application and complete the entry by fulfilling the requirements of 
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the statute. Townsend’s Heirs ». ‘Spellman, supra, --Prestina B.. 
Howard (8 L. D., 286) ; Rosenberg ». Hale’s Heirs (9 L. D., 161); 


‘Thompson w. Ogden (14 L. D., 65) ; Northern Pacific R. R. Co. v. 
Coffman et al, (24 L. D. ; 280) ; Heirs of Philip Mulnix (33 L. D., 
331). The decisive question is whether it was pueo application i 


initiated a right. to the land. 


The local officers rejected the application of the heirs for. the reason 
that Wilcox died before his application could have been allowed and 
placed of record. The initiation of Wilcox’s right did, not depend 
upon the placing of his application of record. It was a legal applica-. 
tion allowed and provided for under the rule announced in Stewart v. 
Peterson (28 L. D., 515). The instructions issued in conformity with | 


that ruling declnved that no application should be received nor any 


right recognized as initiated by the tender of an application for the 
land embraced in an entry of record. But it also provided that, after 
an entry has been canceled upon the records of the local affics, appli: 
cations to enter “may be received, entered and held subject. to. the 
preferred right of the contestant ” for the statutory period. The rule 
expressly recognizes that the land is-subject to entry after the can- 
cellation of the former entry has been made of record, and that a 
legal application may be made for such land which will be held sub- 


 % ject to the preferred right of the contestant. The purpose of the rule 


in withholding such applications from record i 1s to avoid encumbering | 
the records with claims that might be defeated by the exercise of the 
preference right. But as the slain was initiated by the filing of a 
legal application, the right to complete it vested ipso facto by lapse: of 
time, whether it was 1n the applicant or his heirs or devisees. 
The heirs of Wilcox sought to perfect the right of entry in due 
time, whether such right is predicated upon the application or is. 
claimed in virtue of settlement. Tyson’s entry was canceled upon the 
records of the local office January 23, 1908. January 27, 1908, notice 
_ of the cancellation of the entry was given by registered letter to con- 
testant’s attorney of record, which was received J anuary 28. The > 
preference right period expired penrasey 28, 1908, the day ees 7 
_ died. 
The erroneous age given by the local officers, under the ruling 
- of the Department in Becker v. Bjerke, that the heirs would be 
‘required to perfect the entry by actual residence upon the land, was 
_ the reason the heirs did not perfect the application March 17, 1908. 
The question involvéd in that decision was as to the right: given to 
the heirs of the successful contestant by the act of July 26, 1892 (27 
Stat., 270). | 
The rights of the hai in this case are not controlled or affected — 
_ by that act or by any expression in the decision referred to. A con- 
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testant acquires no right by the filing of his contest and the heirs of 
the contestant who. continues the prosecution of the contest have no . 
other or greater right than the contestant himself would have. 
In this case a right to make entry had been initiated by Wilcox, and 
his heirs are entitled to perfect that right by making proper appli- 
cation therefor and fulfilling the requirements of “the statute as — 
~ embodied in section 2291, Revised Statutes. : 
Within three months ae the death of Wilcox and the eeeseon 
of the préference right period, the heirs, by their agent, demanded 
that the original application filed by Wilcox be placed of record and, 
at the same time, tendered the fees and commissions required by law. 
In the application, executed June 19, 1908, and filed with the 
papers, the agent of the heirs explains what was.meant in stating 


that the heirs were not willing to live on the land. Hesaysthat they _ 


- authorized him to tender the fees and commissions and complete the 

application, it being their belief that they could complete the entry 
the same as if it had been placed of record during the lifetime of the | 
applicant. 

The settlement of Wilcox upon the land was econcnuads up toa few 
days before his death when he was removed therefrom because of 
injuries received, which caused his death. That was not an abandon- 
ment of the land and he was to all intents and Punposes: a a settler on 


the land at the date of his death. 


Your decision dismissing the protest of Turner and holding that 
the heirs of. Wilcox are entitled to perfect the entry by complying 
with section 9991, Revised So TaLatees is affirmed. 


————t 


NORTHERN PACIFIC ADJUSTMENT—TIMBER AND STONE APPLIC A~ 
TION—ACTS OF JULY 1, 1898, AND MAY 17, pene: 


Naruan P. Sreves.. 


An application to purchase under the timber and. stone act, accompanied by a 
tender of fees, presented before, but. upon which proof and payment were 
. not made until after, May 31, 1905, does not present a claim subject to | 
adjustment under the act of July 1, 1898, as ertenced by the act of May. 
17, 1906. : 


First Assistant Secretary Pierce to the Commissioner o f the General 
(F..W. C.).  . Land Office, April 2, 1910. ss (8. W. WW.) 
The Department has considered your office letter of March Al, 


1910, submitting for approval Washington list No. 365, of lands ; 
be relinquished by the Northern Pacific Railway Conoany under the 


provisions of the act of July 1, 1898 (30 Stat., 58%, 620), as extended - a 


by the act of May I, 1906 (34 Stat. 197). 
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| It appears aa your said letter. ab the tract anvolved: Aanaely | 
the S. + of NE, ¢ and SE. 4 NW. 4 4 Sec. 7, T. 5 N., R. 15 E., Van- ~ 
couver, Washington: land datrict is iin. the overlap of that’ por- 
tion of the Northern Pacific Railway Company’s. constructed branch 
line and the withdrawal made on account of the unconstructed main 
line; that it was selected by the company per indemnity list No. 8, 
May 18, 1885, which list was canceled by your office January 15, 1892, 
as being a part of the government moiety; that on the date of “April 
25, 1905, the Departinent directed that the company should be credited - 


ze “with the full amount of the odd sections within the primary limits of | 


its constructed branch line, and on May 31, following, the local office 


was directed to make no further disposition of the lands within the 


odd-numbered sections within the primary limits or any. selected: 
_ lands within the indemnity limits within the overlap mentioned. 
It is further stated that on May 25, 1905, Nathan P. Steves filed 
timber and stone application No. 4836, serial 03893, for the tracts 
above described, upon which no action appears to have been taken 
until September 18, 1905, when he submitted final proof, after due 
publication; that the final proof bears evidence that a special agent 
was present when the same was made and cross-examined the claim- 
ant and his witnesses, and that he knew of no reason why final receipt 
should not issue; that the local officers rejected the proof on account 
of conflict with the company’s list of selections; and on September 28, 
1905, returned to the claimant the amount paid upon the claim, $310. 

It is further stated that on November 25, 1905, the local officers 
vacated their previous action of September 28, and directed the 
claimant to forward to the receiver the sum of $310, as fees and pur- 
chase price for the said tract; that on November 3, 1906, the local 
officers advised Steves that his claim appeared to come within the 
provisions of the acts of 1898 and 1906, supra, and allowed him 
thirty. days within which to make his election ther eunder, and on | 
November 24, 1906, Steves’s election to retain the tracts in question : 
- was forwar ded to your office. 

It is further stated that by your office letter of August 5, 1907, . 
it was held that the tender of payment of fees due on_this entry, | 
which it is alleged was made by Steves at the time of the presentation 
of his application, did not constitute a purchase such as to bring 
the case within the terms of the acts, and Steves was. accordingly - 
~ allowed sixty days within which to appeal, and evidence having been 
submitted showing service of notice by your letter of June 2, 1908, 
Steves’s application to make timber and stone entry ane his election 


| = to retain the tract, were rejected. 
 Itis suggested i in your said letter that under the rule laid doen by 


the Department in the case of Rufus Allyn v. Northern Pacific Rail- 
way Company -(37-L. D., 604), the application ef Steves may be con- 
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: sidered an ‘cats within the r meaning of the acts, and while die facts 
in this case are not similar in all respects to those in the case cited, 
your office.is of the opinion that Steves is entitled to an adjustment | 
of his claim under said acts. | 

The matter has been carefully considered and the ‘Dagan is 
of the opinion that this case is not controlled by the decision in the 
ease of Allyn ». Northern Pacific Railway Company, above cited. 
In that case the claimant, the timber and stone applicant, had not 
only presented his application but he had also published notice and 
made final proof, and also tendered the purchase price, prior to May - 
31, 1905, the-date mentioned in the act of 1906, and even before that 
| date the proof had been examined by your office and returned to the 
local office with instructions that the entry should be allowed. | 

In this case the applicant had only tendered his application and 
he did not make proof and tender payment for the land until some 
months after the date mentioned in the act of 1906.. This case is” 
therefore not controlled by the Allyn case but rather by the case .of 
Jones v. Northern Pacific Railway Company (34 I. D. , 105), where 
it was held that an application to purchase under the provisions of. 
the act of June 3, 1878, presented prior to, but upon which proof and 
payment were aD made until after, J anuary 1, 1898, does not present 
a claim for adjustment. under the provisions of the act of July 1, 
1898. | 
As above stated, this land was selected as ardent by the com- 
pany on May 18, 1885, and the selection, which was erroneously 
canceled January 15, 1892, is shown to have been reinstated by your 
. Office letter “ I” of J anuary 26, 1906. The receiver’s receipt issued 
to the timber and stone a lene Steves, under date of November 15, 
1907, long after the reinstatement of the company’s selection. | | 

I must therefore decline to approve the list submitted and the 
same is herewith returned. Under the facts as stated by your office 
letter the timber anc stone application must: be rejected. — 


—a 


COAL LANDS—WITHDRAWAL—CONFLICTING APPLICATIONS. 
Dempie v. Cor. 


If an application to purchase, under section 2847, Revised Statutes, is presented 
and accepted at a time when the land is not subject thereto, but, upon 
elimination of the obstacle, is prosecuted openly and regularly to completion, 
without objection or adverse application by another in the interval or 

-within-a time reasonably sufficient for the prosecution of such proceedings, 
were the earlier application not suspended or impeded by any rule or. action — 
of the land department which would be equally applicable to a later appli- 
cation, the fir st should be sustained. If, however, a later applicant season- 
ably after the restoration presents his application and seeks to perfect it, 
the first and premature application should not enjoy an unfair i 
beasts: of priority, but the other should be piyserseds 
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First Assistant Secretary yf Pisnee to the Commissioner of the Géieral | 


(F. W. C.)- a Land Office, April 4 19T0. “se -F “CRA BD ~ 


The north half of the southwest quarter-and of the southeast quar- __ 


ter of Sec. 26, T. 57 N., R. 84 W., 6th P. M., together with other 
tracts in the Buffalo, Wyoming, land district, were on July 27, 1906, 
by Executive order, withdrawn from entry for the purpose of their 
classification, and thereafter, by order of October 10, 1907, they were 
- officially classified as coal lands, to be sold at a an-acre, and were. 
. restored to entry accordingly. | | 
As between the parties to the present controversy, the most westerly | 

_ forty-acre subdivision, only, of the above-described tracts (2. ¢., the 

NW. 4 SW. 4) is involved, although the remaining three forties are _ 
Peaeeds in the case under the Bpprctuon to purchase filed by 0 oné of | 
the parties. 7 | 

The four for ty- acre subdivisions have been. involved 3 in earlier con- 
troversies, preceding the withdrawal | and subsequent restoration, 
which were brought up to the Department and which included, succes-_ 
‘sively, a homestead entry by one Lynch; an offered coal Seclastory 
statement by William Frackelton, which the local officers rejected be- 
cause of the pendency of the homestead entry, followed. forthwith by — 
' Frackelton’s protest.against.that entry,.and soon thereafter by a hear- 
ing between those parties; the presentation of a coal declaratory state- 
ment and an application to-purchase by C. N. Dietz, both of which © 
the local officers rejected because of the pending homestead entry; 
Lynch’s relinquishmeut. of his entry, and on. the same day a purchase 
and entry by Frackelton, under the coal-land laws; a protest there- 
upon by Dietz, who claimed a preference right of entry under section — 
2348, Revised Statutes, and a hearing between himself and Frackel- 
ton; a final determination, upon the evidence; that Dietz had acquired: 
no Hrefereuce right of entry, and, consequently, the dismissal of his. 
protest, and at the same time the cancellation of Frackelton’s entry, 
it having been disclosed that the entry was preceded by his agreement. 
to convey, and by his conveyance of, an undivided half interest in the, 
property. 

A few months later, and on October 12, 1906, Dietz again applied 
to purchase, under the coal-land law, the tracts first above. described. 
In the meantime, however, as also. first above stated, the land had 
been included in an Executive order of withdrawal, and for that 
reason his application was rejected by the local officers. Their action 
was successively affirmed by your office and the Department, the last — 
-revisory step being the Department’s denial of a motion for review, 
January 29, 1909, and the case was uiea and finally closed by 
your office on Rebrvary 6, 1909. | 

3098—voL 38—-09-—-84 _ 


ow 
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aye preliminary and explanatory statements are in aid of an 


| understanding of the present case, which is now to be considered. 


October 8, 1907,.or two days prior to the Executive order where- 


under the aera subdivisions were officially classified and restored 
to entry, and also between the presentation and rejection of the Dietz — 


application and the final affirmance of its rejection, Oscar: A. Demple, | 
one of the parties hereto, presented at the local office, and was im- 
properly allowed to file, his application to purchase, under section 
9347 of the Revised Statutes, the four forty-acre subdivisions above 


-tinentioned.. The application was thus received and accepted in dis- — 
regard of the yet existing withdrawal, but was indorsed by the regis-. 
_ ter, “ Suspended, pending appeal of C. N. Dietz.” It further appears, 


as subsequently reported by that officer, that no notation of the appli- 
cation was made upon the records of the local office, and that / neither 
was there any notation upon the pate or ao books showing: the 
condition of the Dietz application.” > 
In this situation, and on May 19, 1908, several] one after the . 


classification and restoration of all land here involved, but during 


the. pendency ef Demple’s application and of Dietz’s appeal to the — 
Department in his case, Earl B. Coe, Jr., the other party hereto, filed 
his ap pUCeaon to Aarehinces under Section 2347, Revised Statutes, the — 

NW. 4 SW. 4 of the aforesaid section 26. Pursuant to the require- 
ares under paragraph 17 of the regulations approved April 19, 
1907 (35 L. D.; 667, 670), he published and posted notice of his a appli- 


cation, without eliciting objection from Demple or others. as far as 


disclosed by the Record and on July 20, 1908, he pads entry and 


received final certificate ‘icceae 


The record in the matter of that entry having ore your fess 


_in due course, it was there held, November 30, 1908, that as the land 


involved was embraced in the case of Dietz (at that time still before 
the Department) the entry had been erroneously allowed; and Coe 
was cited to show cause why it should not be ened But he 


€ appealed, and by decision of May 7, 1909, the Department, after 
reciting the course, and the eonchision, 3 in the meantime, of the Dietz 
case, reversed the decision of your office, saying: 


‘The appeal of Dietz from the rejection of his application entitled him only | 


to a judgment as to the correctness of the action of the local officers at the 


time it was taken, and Coe’s application to enter, filed during the pendency of 
the appeal and after the land had been classified and restor ed to entry under 
the coal- land laws, should have been received and suspended until ‘ne dis- 
position of the appéal. 

Therefore, while the allowance of the entry was, in the face of the then 
pending application of Dietz, manifestly irregular, there would seem to be at 
the present time no reason why it should not be permitted to remain of 
record notwithstanding its irregular allowance, and, in the absence of other 


| objection, passed to patent, 


|. DECISIONS RELATING TO. THE PUBLIC LANDS. 581 


When considered in turn by your office and the. Deparenent the 
Coe case was treated as ex parte, as it then appeared on the record. 


brought up. But meanwhile (the Dietz case having first been _ 


closed): the local officers permitted Demple to publish and post. notice. 
of his application, as required by the regulations, and on April 15, 
1909, to submit his proofs and make payment, at the classification 
price, for the entire area embraced in his application, one forty-acre | 
tract of which was already covered by Coe’s entry. It seems that 
your office had previously telégraphed the local officers to allow no 
eutry for the land in question (for reasons that shortly afterward 


- - ceased to exist), on which account, probably, the ‘register withheld 


the final certificate of entry. | 

In that state the record was forwarded to.your office, and was soon 
followed by a report from the register, in which attention was called 
to.the various proceedings in which the tracts have been involved and 
to the irregularities and conflict wath respect m the claims of owe 
and Coe. 

In due course your office, by. decision of ee parte 16, 1909, ‘after. 
briefly stating the case and Pofeane to the rejection of Dietz? s apphi- 
cation because of the then subsisting withdrawal, held that Demple’s 
application was subject to the same objection and that it was error to 

receive it and to permit proof and payment under it, and directed 
. its rejection. | 7 
Thus involving the ‘ouhicuns claims of Coe el Demple, ‘the case | 
now comes before the Department on the latter’s appeal; and on 
behalf of both, in addition to the submission of brieis, counsel have 
been heard in otal argument. 

Without reference to the application and entry of Coe, and upon 
the ground of inherent invalidity, the application of Demple is held 
for.rejection in the decision now to be reviewed. Here, too, it may be 
observed, as apparent. from the foregoing statement, ‘that sGunlly tor 7 
the reasons embodied in the quoted portion of the departmental de- 
cision of May 7, 1909, supra, and as far as the present case is con- 


cerned, the Coe entry should stand or fall according to the status of 


~ Demple under. his application, which was the prior in point of time, 
and the proceedings subsequently prosecuted to perfect it. That 


_ Status becomes at once, therefore, the subject of inquiry. | 
It is, of course, true that, as stated by your office, at the time ~— 


Demple’ S ‘application was presented at the local land sfice a6 days 
prior to. the official order of classification and restoration of entry, 
~ and several days prior to the receipt and notation of the order at the | 
local office—it was no more entitled to acceptance than was the like | 
application. of Dietz, and should have been met with a rejection in 

_ the same manner. The withdrawal within which these and surround- 
_. ing lands of the region were included, albeit but temporary in. design 
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and. the revocation of which was then immediately pene: was | 
of the same force and effect on the respective dates when the Dietz 
and Demple applications were offered. Counsel for Coe urge, there- 
fore, that they are so alike in plight that no substantial distinction 
can correctly be drawn in Demple’s favor, and that now to accord 
effective recognition to his application because of the action errone- 
ously taken by the local officers, the-bar of the withdrawal being now | - 
removed, OM of necessity. concede the like (but prior ) right to 
Dietz. 

But the contention is not sound. The Department long ago had 


oceasion to recognize, as definitely stated in Calhoun v. Daily (14 2: 


L. D.,. 490, 492), a clear and substantial distinction between those 
‘properly proffered applications to initiate claims (the lands being 

. otherwise appropriated or reserved at the tithe) which are rejected, 
~ and which are held not to attach under pending appeals upon release 
_. of the lands, and those applications which under like circumstances 
_ were erroneously. accepted, the barrier meanwhile disappearing. Of - 
the first: class is the application of Dietz, with respect to which the 


~ action of the local officers was right, and under which no immediate a 


or prospective interest’ attached or was reserved through the appeals 
from the order of rejection. McInturf v. Gladstone Townsite (20 
iL. Dz, 93). As pointed out in the departmental decision of May 7, 
1909 aun he was entitled, upon appeal, only to a decision respecting 
_the SCHON of the local aficsts at the time it was taken; that action was 
sustained, the appellant had his day in court, and that ease 1s closed. 

That it was error to allow: the Demple application to be filed, and 
that it should at that time have been unconditionally rejected, there 


"can be, of course, no question. The fact remains, however, that it 


was not so rejected, but bi accepted and filed and was thereupon 
merely held in abeyance—*‘ suspended ”—to abide the determination 
of the then pending appeal of Dietz. As far as the present record ° 
goes, it would appear that Demple was thus misled and lulled into a 
sense of security as to all questions pertaining to the land involved 
other than as to that appeal. In recognition of such just claims to 
equitable consideration, in different classes of cases, it has been uni- 
formly held that an entry (as the record origin of a claim) of land 


held in reservation or for other reason not pubjact: thereto, made and — 


- maintained in good faith under color or claim of right, will, if the 
_ land has since become subject to that class or character of entry, and 
in the absence of intervening adverse rights, be permitted to remain 


intdct as having attached when the land became subject to entry. | 


The rule and its uae found in the cases of The Dobbs 
Placer Mine (1 L. D.,:565); Meyers v. Smith (3 L. D., 526); Alex- 
ander Polson (4 L. ‘D. 364) ; Owen D. Downey (6 L D., 23); 
‘Schrotberger v. Arnold (6 L. D., 425); Frank V. Holston (7 L. D., 
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O18) Moss Rose as (a L. D. , 120) ; Ridiand Grifin (11 L. D., 
931); Linville v. Clearwaters (11 a D., 356) ; Thomas ». Spence. (12 
L. D., 639) ; Calhoun v. Daily (14 L. D., 490) ; Thunie v. Railway Co. 
(14 L. D., 545); John W. Imes +(15 L. D., 546); Bomgardner » 
Kittleman (17 L. D., 207) ; Settoon ». Techien (19 L. D. ay ; James 
M. Dewar (19 L. D. , 575); Oscar Sassin (20 L. D., i2) ; st.. Paul, 
etc., Railway Co. ». ‘Hagen cd L. D., 249), and Barbour ». Wilson 
(28 L. D., 61). 

Tor the most part those decisions had to deal with original home- 
stead entries (occasionally a preemption declaratory statement) 
__placed.of record when the lands involved were covered by entries of 
the same or equivalent character, or by State selections, etc., subse- 


quently relinquished or canceled ; ata in one of them the bar Ace had: | 


been an Indian reservation, in MaGthon a military reservation, and in 
a third a completed entry under the mining laws. Obviously, the 
Executive withdrawal in this case would be of no higher force. 
Whilst an application to purchase under the coal-land law can not | 
of itself be said to secure to the applicant a jus-m re, and 1s har dly of | 
the dignity of a homestead entry, which is recognized as an appro- 
priation and segregation | land, nevertheless the law (Sec. 2347, 
‘R.S.). provides that upon 4 anplication ” to the register a quatined : 
person or association shall “have the right to enter,” according to 
the established legal subdivisions, the “vacant coal lands of the 
United States not otherwise appropriated or reserved by competent — 
authority,” not exceeding 160 or 320 acres, respectively. As the 
qualification contained in the clause last quoted ceased to figure in 
the case at bar, by virtue of the revocation of the withdrawal and - 


the restoration of the lands and under the decisions above cited, there 


would seem to remain, therefore, a pending application. Sabriitied m 
apparent 9 good faith by Demple, improperly received and filed at the 


time it was presented: but effective, as between him and the Govern-. ~ 


~ ment, when by the restoration the land became subject thereto, where- 
, under he should have, in the absence of adverse rights, and in the 
language of the statute, “the right to enter,” and did in fact submit - 

‘the requisite proofs and payment as soon as advised by the local — 
officers of the termination of the Dietz case. Do, then, the appli- 
cation and entry presented and perfected by Coe in the interval 
represent the attachment of an adverse claim or right which would 
foreclose, as to the tract in conflict, the prosecution of Demple’s 
application to an entry thereafter ? 

Taking the more common instance, among the cases above cited, 
of a homestead’ entry made before the land became subject thereto 
and without other steps taken by the entryman to give effect to his — 

claim, a bona fide settlement upon and cultivation of the land by an- — 
"other, intermediate the erroneously allowed entry and the time when | 
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the Jand becomes subject to such an entry, would clearly constitute an 


intervening adverse right or claim which would intercept and defeat 
the jesus sliced entry. But such an’ hypothetical case in- 
volves an act or acts.relating to a physical occupancy and use of the | 
land which would suffice for that’ purpose. without an immediately 
accompanying entry or filing of record on the part of the adversely | 
intervening claimant. It is, however, an illustration sufficiently com- - 
_ prehensive to indicate the difficulty. in the way of an analogy to 


control the case at bar; for here but two successive applications to — 


purchase are involved. If the pending application of Demple | 
been confronted, at the date of the restoration ‘of the land, with “ 
preference rohit of-entry ” theretofore acquired by Coe pursuant : 


section 2348, Revised Statutes, a satisfactory analogy could be found;. 


| but that is be this case. And upon the theory that the premature - 
- Demple application is to be regarded. as taking effect co instanti the | 
lands were restored, no right under another’s mere application could 
~ in that sense, in the nature of things, intervene; for if the latter also 
preceded the restoration they would be equally irregular, and the 
mere matter of priority would then probably govern. To meet the. 
difficulty, therefore, there seems to be left a choice between but two 
courses: (1) Either in respect of such cases as this to qualify the 
principle embodied in the foregoing decisions, as to the attachment of 
the premature application upon the removal of the barrier thereto, — 
or (2) to consider the application and: entry of Coe intermediate 
-Demple’s application (and the restoration of the land) and Demple’s 
proof and payment as an intervening adverse night, within the pur- 
view of the principle. 
The latter course seems at once unacceptable, for not only is it 


wholly inconsistent with any reasonable view of an intervening 3 


adverse right within the contemplation of the rule laid down in the 


above cited decisions, but it would recognize in Coe a legal advantage 


in the postponement of the proofs and ‘payment under Demple’s 
application, by the’ suspension enforced by the local officers, far _ 
beyond the time when otherwise they could easily have been sub- 
mitted—a postponement which should equally have been. imposed 


upon. Coe for the same reason. 


In support of the first course, , then, it may be pointed: out that if 
an application to purchase, which 4 is offered at a time when the land 
is not subject thereto and is erroneously accepted by the local officers, 


- is to be held to take effect as of right and in any case upon the restora- - 


tion of the land, it would necessarily follow that another who chose 
to proceed regularly and present his application after the restoration . 

~ would find himself cut off by the attachment in the meantime of the _ 
earlier application.. This would but set a premium upon the prema- - 
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| iii, and. penalize the later and regular, application, and would be 
manifestly wrong. | 
Amid the deniplications: Ae the case at. bar the eons of the | 


parties, from an equitable point of view, would seem to be about 


equal. Ignoring the ‘yet’ existing withdrawal, the application of 


- Demple was accepted and then held j in specie to await the disposi- _ 


tion of the Dietz appeal; in disregard of both the pending application 
and the pending oneal the application of Coe was accepted and: a 
purchase and entry thereunder allowed; in further disregard of that _ 
entry, Demple was permitted to submit eee: and make payment for 
all the land, including the tract covered by the entry of Coe. True, as — 
above aber ved. Coe gave due notice by publication of his application, 
of which Demole took no cognizance. At the same time, the latter 


~ then had his.own application on file, awaiting the course of the Dietz | 


appeal, and by paragraph 12 of the regulations of April 12, 1907, 
supra, as in the earlier regulations on the same subject, the local . 


7 _ officers were expressly directed to “ allow no party to. make final proof : 


and payment except.on special written notice to all others who appear 
on their records as claimants to the-same tract.” No such notice - 
appears to have been given to Demple, and it would be going far, 
under the circumstances, to question his reliance upon his pending» 
_ application.. Throughout, in fact, each of the parties appears to have 

been ignorant of ties presence aad procedure of the other. 7 
It seems to ‘the ‘Department, therefore, an unavoidable’ conclusion,. 

- that if in such a case the earlier application is accepted at a time when 
the land involved is not subject thereto, and that if, upon the elimina- — 


_ tion of the obstacle, the application . ptosepated’ openly and regu-  ~ 


larly to completion, without objection or adverse application by 


another in the interval or within a time reasonably sufficient for the - 


: prosecution of such proceedings, were the earlier application not — 
suspended or impeded by any rule or action of the land department 
which would be equally applicable to the second application, the first _ 
should be sustained. On the contrary, if, with a dué regard for regu- 
larity of procedur e, the later applicant: seasonably after the restora- 
tion presents his application and seeks to perfect it, the first and 
premature application should not. then enjoy an infair advantage | 
because of priority in time, but the other should be preferred.. Of 
- course, collusive or fraudulent conduct on the part of either party 
would. vary the rule-according to circumstances, but the foregoing | 
is upon an assumption of good faith in both. . 

What is here held is not inconsistent with the circular of J anuary 


7 21, 1907 (85 L. D., 395), or the cases of Charles S. Morrison (36— 


LL. D., 196; 7d. 319) and Esther F. Filer (36 L. D., 360),-upon which _ 
: Le, office relied, neither of which nae: in. 1 contemplation ¢ the case of | 
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all ipplieicn filed, and improperly accepted, ‘during the ane 
of a withdrawal but presented for consideration after the revocation. 

In the case at bar it appears, for aught tothe contrary, that Demple 
filed-in good faith and that his application was thereupon held by 


order of the register to await, and did so await, the final decision 1n 
the case of Dietz. Coe, on the other hand, did not appear until seven. . 


‘months after the revocation of the withdrawal and restoration of the 
lands, and early in that time Demple might easily have prosecuted his 


f 


‘own application to a purchase and entry but for the suspension im-. 


posed upon him, which should equally have barred the proceedings 


on Coe’s part. In this situation it is the judgment of the Department, 


as far as the record before‘it is concerned, not only that Demple 


should receive final certificate for the dares forty-acre subdivisions 


not embraced in the conflict, but that as to the remaining subdivision 


in controversy he is to be preferred. If, therefore, no objection 


thereto shall be disclosed outside of this record, further proceedings 


_ to that end will be permitted and had, and in that event the eon of | 


Coe will be canceled. 


This leaves nothing which it is necessary to consid in the case, 


except certain statements in the brief of Demple’s counsel, which im- 
pute to Coe a collusive and illegal relation with the Fovinet applicant 


Dietz, and which Coe’s counsel move to strike as scandalous and i 1m- - 


pertinent. In the interest of dispatch it is deemed sufficient to say 
that those statements appear to be » gratuitous, and OM have been 


ignored here. 
The decision of your office 1 is s reversed. 


. HOMESTEAD CONTEST—ADJUDICATION OF COAL CHARACTER—ACT 
; OF MARCH 35 1909. 


Martin ¥. GILPERT. 


"The fact that at the date of the act of March 3, 1909, the land embraced in a 


homestead entry had been, in a contest proceeding then pending, adjudi- . 


_ eated by one of the tribunals of the land department to: embrace land chiefly 
. valuable fer coal, will not deprive the -entryman of the right to a pateut 
under that act, if otherwise within its terms. . | 


; First Assistant Secretary Pierce to the Commisstoner of the General 
(O. L.) . Land Office, April 4, 1910.  (E.P.) 


_ The land involved in this case is lot 1, Sec. 1, and lots 2 and 8, 
Sec. 12, T. 2S., R. 2 E., W. R. M., Lander larid district, Wyoming. 
The land was opened to settlement and entry pursuant to the Presi- 
-  dent’s proclamation of June 2, 1906 (84 Stat., 3208), issued under me 
a provisions of the act of March 3, 1905 (83° Stat., one): 


~ 
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“Oso 3, 1906, John A. Gilbert applied to make homestead entry 
of said land: but his application was rejected because the township © 
wherein the land is situated had been, pursuant to the order of J uly 
25, 1906, “ suspended: and withdrawn from entry and filing under the 
public land laws.” This order having been, on December 17, 1906, 
‘modified so as to direct the withdrawal of aa land from cea entry 
‘merely, Gilbert again, on December 19, 1906, presented his homestead , 
application, and entry was on that date allowed: - — 
October 29, 1907, Gilbert filed notice of his intention to submit 


commutation ‘proof on said entry, and, after proceedings not neces- oo 
_ gary to be here stated, proof was submitted May 18, 1908. 


In the meantime, to wit, on March 22, 1908, James W. Martin filed | 
a protest against the entry, charging | that the land is chiefly valuable — 
_for coal. Hearing was had on this protest July 7, 1908, as a result | 
whereof the local officers, under date of September 11, 1908, found the 
land to have been known to be coal in character at ihe ante of sub- 
mission of final proof, and recommended that the entry be canceled. 

' From this decision Gilbert’ appealed, whereupon your office, by 
‘decision of September 10, 1909, sustained the findings of the local 
_ oflicers as to the character o the Jand, but, finding that the entryman 
seemed to have acted in good faith in the matter and was residing 
on the land, held ‘that he would be entitled, under the provisions of 
the act of March 8, 1909 (35° Stat., 844), to elect to take a patent as 
{herein provided, observing that— 

In giving the claimant the right to elect to take patent for the surface, it is 


not overlooked that the land was withdrawn as probably containing deposits of 
coal prior to the homestead entry, and so remained withdrawn after the order .. 


of December 17, 1906, which permitted agrictl]tural entries to be made thereon. . | 


It is not believed, however, that. such withdrawal would operate to defeat. the | 
_relief offered to claimant under the non-mineral land laws. 

The entryman appears to-have acquiesced in the finding of your 
office as to the character of the land. At any rate, he did not appeal 
therefrom, but, on September 15, 1909, executed a formal election to 
take a patent to the land pursuant to the act of 1909, supra. _ 

The protestant, however, has appealed from so much of your said 
decision as permits the entryman to take such-a patent, contending 
(1) that the entry was not made in good faith, within the meaning 
of the act of March 3, 1909; (2) that prior to the date of the entry 
the land in question was “ Sane. classified or reported as being 
valuable for coal;” and (3) that said act, as shown by the text 
-thereof, was not intended to apply to a case of this char acter, “ where 
the claim of contestant that the land was coal land had been initiated 

and adjudicated in oe district land office prior to the ‘passage of 
the act.” | 


& 
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_ The said act of March 3, 1909, provides— — 
That any person who has in good. faith located, selected, or entered under 
the non-mineral land laws of the United States any lands which subsequently 
are classified, claimed, or reported as being valuable for coal, may, if he shall 
so elect, and upon making satisfactory proof of compliance with the laws under 
which such lands are claimed, receive a’ patent therefor, which shall contain» 
a. reservation to the United: States of all coal in said lands, and the right to. 
prospect for, mine and remove the same: .. . . Provided further, That 
nothing herein contained shall be held to affect or abridge the right of any © 
locator, selector, or entryman to a hearing for the purpose of determining the 
character of the land located, selected, .or entered by him. Such locator, 
selector or entryman who has heretofore made or shall hereafter make final © 
- proof. showing good faith and satisfactory compliance with the law under. which 
his land is claimed shall be entitled to a patent without reservation unless at 
the time of such final. pr oof and entry it shall be shown that the land is chiefly 


valuable for coal. 
The contention of appellant that this act soul be hau to be 
inapplicable to a person whose entry, at the date of the approval of 
the act, had been, in a contest proceeding regularly initiated and 
prosecuted against the same by a private individual, adjudicated by 
one of the tribunals of the land department, to embrace land chiefly 
valuable for coal, does not impress itself favorably upon the Depart- 
ment. The act itself, which is ae remedial in character, in 
express terms applies to “ any person” who has in good faith, located, 
selected or entered, under the non-mineral land laws. of the United _ 
States, any lands which are subsequently classsified, claimed or re- 
oe as being valuable for coal, and who shall submit satisfactory 
proof of compliance with the jaws under which such land is claimed. 
No distinction whatever is made by the act between one whose entry 
was then: under contest and one against whose entry no charge had - 
been filed, and the Department is without authority to draw such a 
- distinction. Hence, if the claimant in the case at bar shall be found - 
to come within the terms of the act of March 3, 1909, he niust be held 
to be entitled to a patent accordingly, notwithstanding the pendency 
of the contest against his entry at the date of the passage of the act 
and the establishment of the charge as to the coal character of the 
land. 

The final proof supuitted on the entry in seein shows that the 
claimant established his residence on the land April 20, 1907, within 
six months from the-date of the entry, and doubinouely pesided there 
from ‘that date to the time of submitting final proof; that in the year 
1907 he plowed and seeded to oats, potatoes and alfalfa, 27 acres of © 


the land, as the result of. which fair crops were obtained,-and also 


cultivated a garden; and that his improvements on the and. which 
consist of a frame dwelling, lathed and’ plastered, outhouses, cellar, 
well, fencing, shade trees, ditch, breaking, etc., are of the value, of 
_ $600 or more; that he has. also acquired an interest, valued at $600, in 

an irrigating ditch. The value of the land for agricultural purposes 
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is estimated by the apbncsees who sectified at. the oe had 3 in this a 


case to be from $40 to: $100 per acre. It also'appears that there are 


no coal outcroppings on the land, nor nearer thereto than 2,800 feet. 
Upon a careful consideration of the evidence, the Deparnnent 1 is of 
the: opinion that the finding of your office and the local office, that 
the land was known to be coal in character at the date of submission 
of final proof, is clearly warranted. It-is further of opinion, how- 
ever, that the coal character of the land was not: known to the claim- 
ant a the date he made his entry; that he has made full: compliance 
with the commutation requirements of the homestead law in the mat- 
ters of residence, improvement and cultivation, and that at the date 


of initiation of his claim he was in good faith Bcciyonne to secure’ 


the land under the non-miner al laws, and not because of its coal 
character. — ms 
It is to be noted thse the aie in question ¥ was made revioualy to _ 
the issuance of the departmental circular of April 24, 1907 (85 L. D., 
681), requiring lands theretofore withdrawn from eal entry and not | 
relieved from such withdr awals to be entered on the tract books as 
“coal lands.” 
_ There being no surface nicer. of ral upon the tract involved, | 
‘nor record evidence of withdrawal because of supposed coal value, 
either through notations upon the plats in the land office, or otherwise, 
at the time Gilbert’s entry was allowed, it is believed that it can be 
safely held that this tract was not classified, claimed or reported as 
being valuable for coal before the allowance of Gilbert’s s entry. As 
a consequence, it follows that, the entry having been.made in good | 
faith, compliance with the requirements of the homestead law having _ 
_ been shown, and Gilbert having elected to take a restricted patent, » 
| the same should be issued to him, under the act of March 3, 1909.. 
The decision appealed from is accordingly affirmed. 


i 


NORTHERN PACIFIC SELECTIGN—UNSURVEYED LAND—PROTEST BY : 
SHYTLER—HEARING. 


Hatz vw. Norriern Pactric Ry. Co. ET AL. 


Determination of the issue raised by a protest against a selection of unsur- 
veyed lands by the Northern Pacific Railway Company under the act of 
July 1, 1898, ‘based upon adverse settlement rights, should not be post- 
poned to await survey of the lands, but hearing to settle the controversy 
should be promptly had. 


Fi arst Aaa ray Pierde ae the Commissioner of the Gia 


(F. W.C.) - — Land Office, April 4, 1910. — (J. RW.) 


‘The Northern Pacific Railway Company and Frank K.. Alley, in-. 
: tervener, appealed = yous decision of May 5, 1909, pclae for 


4 
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cancellation its eee ‘under act of July 1, 1898 (30 Stat., 597, 
620), of N. 4 SE. 4, SE. 4 SE. 4, and NE. 4 SW. J 4, Sec. 1, T. 168 
R. 4 E., Roseburg, Oregon. 

‘August 21,1907, the railway company applied to select these ites 
unsurveyed. "Noveniber: 5, 1907, Richard G. Hall filed protest against 
the company’s application: alleging settlement June 1, 1907, and con- 
tinuous residence thereon subsequent thereto. No action was taken 
- on the protest until September 21, 1908, when the local office cited 
Hall and the company to take testimony before a United States com-_ 
missioner at Kugene, Oregon, November 4, 1908. October 28, 1908, - 
Frank E. Alley, appearing as trustee for L. E. Bean e¢ ai., moved to 
- be made a party defendant, and requested continuance to the latter 

part of December, 1908. November 4, 1908, Hall, with attorneys and 
witnesses, submitted testimony in support of his claim to the land. 
~The company defaulted. November 17, 1908, Alley filed motion to: — 
dismiss the contest. November 18, 1908, Eke Iooall office held that no - 
further proceedings should be falcon at that time, but the protest and 
testimony submitted were transmitted to your office for consideration 
when the township official plat of survey had been filed in the local 
office.. January 29, 1909,.the local office approved the railway com- 
pany’s list of pelecions: which to that time it had held eimpenacas to 
await action on the protests of Hall and another. 

You held that the application for continuance by alleged trans-. 
. ferees of the railway company was without merit, because no evidence 
of transfer had been -filed in the local office, and those claiming to be 
transferees were not entitled to a hearing; furthermore, because the 
application for continuance was without merit or sufficient showing, 
| ane Hall’s allegations had not been traversed... 

Reviewing the evidence you held that it showed a valid settlement. 
In respect to the motion to dismiss, you held that a hearing was - 
properly ordered, and that it was not necessary to hold Hall in sus- 
pense until the township plat.of survey had been filed. As a conclu- 
sion, you held the testimony established the fact that a bona fide settle- 
ment claim had attached to the land and was subsisting when the ~ 
- company presented its selection, and that said claim defeated the 
~ selection. 

It is assigned for error of your decision to hold that proceedings 
auld be taken on Hall’s protest prior to filing of the official plat of 
survey. The transferees rely on the eee in Meyer v. Northern | 
Pacific Railway Company (81 L. D.,.196), wherein it was held that 

a homestead applicant must show he established actual residénce on 

the land within reasonable time after settlement and that he had — 
maintained such residence to date of his application for homestead 
entry in order to defeat a | railway selection under act of March 


2, 1889. 
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The point here involved was not presented in the case cited: In — 
that. case Meyer did not file a protest against’ the railway company 
selection prior to the filing of the township plat, nor prior to the 
filing of his homestead application. It was not decided that one 
claiming to be a settler on unsurveyed public land must wait for a_ 
hearing until survey and filing of an application for entry himself. 
The question was decided under the similar act of June 4, 1897 (30. 
Stat., 36), in case of Fred McCrimon v. George L. Ramsey, September 
18, 1902 (unreported). In that case McCrimon cldimed settlement: 
May 6, 1891; Ramsey claimed to have selected the land December 
14, 1899. February 14, 1902, the land being stil] unsurveyed, McCri- 
mon filed an affidavit ane his settlement and praying a hearing 
as against Ramsey’ s selection. The Department held that: | 

AS a question is raised as to whether the land is subject to selection, by one — 
claiming an adverse occupancy, the interest of the parties required that it 
should be determined without awaiting a survey of the land, and such ques- 


tion can better be determined while the evidence is obtainable, than. at some 
future time after witnesses may have removed, or died, and their testimony is 


' lost to the par ties and justice ther eby defeated. 


It is also the fact: that an adverse, claim, unadjudicated, fine | 
over a settler, tends to paralyze his effort. at development of a farm — 
_ and making a home, which is the very object of a settlement i in good. 

faith. The progress of the community is impeded. It is the right © 
of a settler to challenge any adverse claim to land on which he has 
settled. It is also in the interest of a selector that the priority of 
right should be determined where a settler ‘and selector seek to 
appropriate the same land. If in fact the settler has priority, the 
selection ought to be canceled, not only in interest of the settler, but 
in interest of the selector, that the, base for his selection may not 
be tied. up beyond his control. The land department has jurisdiction 
to try such a contest, because.the title to the land, though unsur-_ 
veyed, is in the United States and the land department is the only. 
tribunal that has jurisdiction to determine such a question. 
Your decision is atirmed, | 


HOMESTEAD--C OMMUTATION PROOF—RESIDENCE. 
Mary E. Ersoy, 


Commutation proof upon an entry niade prior to November 1, 1907, submitted” 
immediately after the expiration of fourteen months from date of eutry, 
showing that residence was not established until just before the expira- 
tion of six months and that the entryman was absent an intermediate 
period of about two months during = the succeeding eight months, will not | 

_be accepted as ecient | 
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Fir st Assistant Secr etary Pierce to the Commissioner of the General 


(F.W.C.) Land Cine, April 5 , 1910. (J.T) 


Mary E. Elson has appealed from. your decision of September ue 
1909, holding for cancellation cash certificate issued upon her home. | 
stead entry made November 6, 1905,-.for the NW. 4, Sec. 34, T. 2 
N., R. 20 E., Pierre, South Dakota, land district. Commutation 
proof was seh: January 10, 1907, and cash certificate issued on 
that date. You held the proof for rejection but allowed the original 
— entry to remain intact subject to the submission of ny proof 

within the lifetime of the entry. | , 

Your action was.taken upon the advers se ieort of a special dpents 
which was made December 14, 1907, alleging that the entrywoman 
did not establish and maintain residence upon the land. A hearing, 
was duly had before the local officers, who recommended that the ~ 
proceedings be dismissed. They found that the claimant had acted 
in good faith and that her absence from the claim from July 4 to the 
latter part of August, 1906, on account of sickness, should not pre- 
vent acceptance of proof. You joined with the local officers in find- 
- ing good faith on the part of claimant, but held that the commutation 
proof was not sufficient, inasmuch as four teen months’ residence was 
not shown, the lata having actually ved upon the land only 
about. six months. ~ 3 

It appears that this is one of a number of entries as in that 
vicinity about the same tithe by persons who made commutation 
proof within about the shortest tinie possible and then discontinued 
residence, the claimants having formed a sort of “colony” as ex-. 
pressed in the testimony. This claimant. testified that she had never. 
‘seen the land embraced in her entry until she went to establish 
residence about six months after date of entry, although she had 
sworn in the nonmineral affidavit af the time she made entry that 
she was familiar with pie character of the land, “having fr equently — 
passed over the same.” In her commutation proof she and her 
- witnesses testified that she had not been absent any of the time. By 
way of attempted. explanation of this it is claimed that the correct 
facts were stated to, the clerk who took the pee and that he failed 
to write the answers down as given. 
_ The house on the land. is “only 8x 10 feet. It was inclosed with : 
small ar ea, of ground by an insecure wire fence, which also inclosed 
a. shanty _ of: an adjoining entryman, the fence having been placed 
there by.a neighboring ranchman who used the main portion of the | 
land in common with other. range for. the grazing of his cattle. The - 
fence was no protection, as it is shown that cattle broke through and 
destroyed the garden which claimant had planted. She broke about 
five acres of the land and also cut and put up some hay. She had 
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~ no well upon her aa although she had started to dig one, hav- 
- Ing gone down about four feet. She established residence on May 4, 
1906, and staid there: until J uly 4, when she went away for bisinees 
‘purposes, expecting to be absent about two weeks. After that her 
health was bad and she did not return to the land until the last days — 
of August, the exact day of her return being indefinite, but it was- 
about the first of September. She left the land next on January 8, 
1907, and submitted the proof on J anuary 10. Since then she Hee 
returned to. the land only once for a short Se and has not 
resided there. | | 

-It is thus seen that she submitted proof within sean the shortest 
| time possible, and that she was actually on the land slightly over six 
months. There are features in the case strongly reflecting upon the 
good faith of claimant and raising doubt as to her original intention ‘ 
of making the entry for a home, but as the special agent, the local 
office and your office unite in finding good faith, the Se aa will 


not disturb that finding. 


It is believed that claimant: should be given credit for the period 
between the date of entry and the time of establishing residence, 
which, added to the period of actual residence, leaves the period’ of 
residence about two months short of the necessary fourteen months. 
The period of residence required in commutation cases is so short 
that if any considerable portion of same-be waived, practically no 
residence at all would be necessary to obtain patent. The two months’ 
absence is a very large proportion of eight months, being one-fourth _ 
of the period. If claimant. had actually lived on the claim eight 


_. mnonths, this, with the constructive residence for the first six months, 


» would have made the necessary fourteen months period, and the 
absence for two. months because of sickness would not. have been 
considered as breaking the continuity of residence and the proof. 
would have been sufficient. But the residence shown ‘is not suffi- 
cient. ‘The absence for the cause stated and for the length of time 
shown did not break the continuity of residence in the sense that the 
‘two periods of. actual residence may not be added together. They 
may be combined but the period of absence cannot be credited as resi- 
_ dence. Sections 1 and 2 of the circular of ee 18, 1907 > L. D., 
194), read as follows: ) 

ale Commutation proof offered aiden a homestead ae made on or after 
November 1, 1907, will be rejected unless it be shown thereby that the entry- 
man has, in good faith, actually resided upon and cultivated the Jand embraced | 
-in such entry for the full period of at least fourteen months. 
; 2. Where such commutation proof is offered under an entry made prior to 

‘November 1, 1907, if it be satisfactorily shown thereby that the entryman had, 
in good faith; established actual residence on the land within six months from 


the date of his entry, he may be credited with constructive residence from date 
of entry; provided it be also shown that such residence was, in good faith, . 


.~ 
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“maintained for such ‘period as, when added to the period of constructive resi- . 
dence herein recognized, equals the full period of fourteen months’ residence 
required by the homestead: laws. 


This case is governed by section 2 of the aioe. circular, as the 
entry was made prior to November 1, 1907. Said section did not 


announce a new rule, but simply aed for dissemination the .- 


prior. and existing practice: The proof does not meet the require- 
ments of the law. | | an oe 
Your decision is accordingly affirmed. 


ROSEBUD INDIAN LANDS—EXTENSION OF TIME FOR PAYMENT. | 
INSTRUCTIONS. 


DEPARTMENT.OF THE INTERIOR, 
. GrneRaL Lanp Orricer, 
ae | | Washington, D. C., April 5, 1910. 
Rucister AND RECEIVER, _- 8 - 4 — 
Gregory, South Dakota, 
Sirs: Your attention is called to Sec. 2 of Hie act of Congress 
approved March 26, 1910 (Public, No. 108), which reads as follows :- 
That the time within which all unpaid payments which have heretofore or 
may hereafter become due and payable under the act entitled “An act to 
authorize the sale and ‘disposition of a portion of the surplus or unallotted 


_ lands in the Rosebud Indian’ Reservation, in the State of South Dakota, and 
making appr opriation and provision to carry the Same into effect,’ approved. 


‘March second, nineteen hundred and seven, except the cash payment required - 


at the time of entry, be, and the same is hereby, postponed and extended for 
one year from the date on which such payments are now by law required to be 
made: Pr ovided, That any payment not made within the time required by the | 
act above stated and extended by the provisions of this act shall draw interest 
at five per centum per annum, and the interest, when paid, shall be credited 
to the proceeds of the sale of the Jand as provided in said act: Provided 
| fur ther, That such extension shall be subject to a full compliance by the entry- 
-. Men with all requirements of the homestead laws as to residence and 


. improvement. 


This act by its terms extends the payments mentioned therein, and 
it will not be necessary for your office to take any action es 
looking to such extensions. 7 

Very ReSpecetiAly, | F' Rep pees, 
Commissioner. 
Approved : a 
| R. A. BaLtincer, 
Secretary: 
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- INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
| GeneraL Lanp Orrice, 
: | 7 Washington, D.C., Apri 6, 1910. 

7 RucrsteR AND RECEIVER, | a 

Lawton, Gone: 7 
Sirs: Your attention is called to section 8 of the act of Contes A 
approved March 26, 1910 (Public, No. 108), which reads as follows: © 
That all payments heretofore due and extended, and the payments due or to 
. become due during the year nineteen hundred and ten from entrymen who hayé 
made entry under an act entitled “An act to open to settlement five hundred and 


five thousand acres of and in Kiowa, Comanche, and Apache Indian reservations, 
in Oklahoma Territory,’ approved June fifth, nineteen hundred and six, and the © 


act entitled “An act giving preference right to actual settlers on pasture reserva-— - 


‘tion numbered three to purchase land leased to them for agricultural pur poses: in 


Comanche County, Oklahoma,” approved June twenty- eighth, nineteen hundred ~~ 


and six, are hereby postponed and extended as follows: One of said payments . 


shall be made in nineteen hundred and eleven at the time when a payment 7 | 
would become due under existing law or one year after such payment became 


due in nineteen hundred and ten, and the other payments shall be made annu- 
ally thereafter until all payments are made: Provided, That all payments post- | 
poned and extended by the provisions of this act shall draw interest at five per | 
- centum per annum from the date of such extension, and the interést when paid 

‘shall be credited to the proceeds of the sale of the land as provided in said acts: 
And provided further, That nothing in this act shall extend the time of. pay- | 
ments in any case where it shall appear to the satisfaction of the Secretary of . 
the Interior that the Jaw in regard to residence and improyenient, as provided 
by the homestead law, has not been fully. performed. 


This act by its terms extends the time of pasanents mentioned 
therein in all cases where the entrymen have complied with the 


‘requirements of the law as to residence and cultivation, and you ._ 


will not be required to take any action granting such extensions; 
but, in all cases where you have information that'the entrymen have 
not maintained the required residence and cultivation you will, as — 
soon as the payments are due; at once notify such entrymen. that 
their entries will be canceled and all former payments forfeited if 
they . fail to make the required payments or show the necessary resi- 
dence and cultivation by corroborative affidavits filed in your office 
within thirty days from the date of such notice. At the expiration’ 
of the thirty days mentioned, you will make due report to this office 
of the action of the entrymen under such notice and forward all 
affidavits filed by them. | : 
If an entryman under the act of J une 5,.1906, pays an installment 
_ of purchase money at the time it falls due 3 in 1910, he-will of course, © 
pay no interest. Tf, however, he takes advantage of the act of 
 8098—vor. 38—09-—355 | 7 : ~s 
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| March 26, 1910, sec as hig to defer payment one year, ie shall 
pay cnterest at the rate of 5 per cent per annum on the deferred 
payment from the time when the installment became due until the 
date of payment. : 

If an entryman under the act of June 28, 1906, pays an ‘installment . 
of purchase money at the time it falls due in 1910, he will pay interest 
thereon at the rate of 6 per cent per annum, as presen by said act | 
of June 28, 1906. If, however, he takes advantage of the ‘act of 
March 26, 1910, permitting him ‘to defer payment one year, he shall 
pay; ander said act of June 28, 1906, interest at the rate of 6 per cent 
per annum on the amount of the installment, to the date when the 
installment originally became due. Said installment and said inter- © 
est, forming a payment due and deferred, shall together form a new 
‘principal, bearing interest at the rate of 5 per cent per annum under 


the act of March ‘26, 1910; from the time when the installment. became’ - 


due until the date of payment. 
Interest on installments falling due peauait to. 1910 and dercired 


| _ under the act of March 26, 1910, shall be computed in the same pares 


ner as ou installments falling due in 1910. 

Installments under the act of June 28, 1906, originally failings Aue 
_ prior to 1910, whereon an extension of time heretofore granted expires. 
in 1910, a whereon a further extension of time is granted by the 


act of March 26, 1910, shall bear interest at the rate of 5 per cent per 


| _ due. 


annum for the period from and after the expiration of said extension 
heretofore granted until the time of payment in 1911, the principal 
in this case being the amount of the installment plus the interest 


thereon ‘at 6 per cent to the time when the installment originally fell 


Homestead entr ymen under the act of: Ju une 5, 1906, wie have 7 
- availed themselves of the extension of time granted by the acts of | 
~ March 11; 1908, February 18, 1909, or March 26, 1910, will not be 
required to make final proof until the final payment is due under the 
extended time limit. They may, however, make payment of principal. 
and accrued interest in full and submit fmal proof at any time after | 
the expiration of five years from the date of entry, within the limit of 
time extension. Purchasers under the act of June 28, 1906, may . 
likewise make payment of due and deferred installments. with interest 
at any time prior to the expiration of the extended time limit. 
‘Very nee rr | a | 

7 FRED Daeen Commissioner, 
| Approved: aoe 
R. A Batuincer, Secretary, 
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‘Lnstrvcrions. 


-Derarrment or tHE Lyrerior, 
_. GernerraL Lanp Orrice, 
Washington, D.C., Aprit 6, 1910. 
Reoister AND RECEIVER, 7 - | 
| Crookston, Minnesota. _ | | 
. SIRS: ‘Your attention is called to section 1 of the sci of Congress © 
‘approved March 26, 1910 (Public, No. 108), which reads as follows: 


That two years’ additional time for paying the installments due or to become 
due is hereby given to the purchasers of homestead Jands sold pursuant to the 
_ provisions of an act entitled “An act to authorize the sale of a part of what is 
known as the Red Lake Indian Reservation in the State of Minnesota,’ ap-. 
proved February twentieth, nineteen hundred and four; and no homestead 
entries under said act shall be canceled for nonpayment of- installments of the 
purchase price until the expiration of the two additional years above named. 


_ The act of February 20, 1904 (33 Stat., 46), requires payment of 
the purchase price to be made by installments, one-fifth at the time of 
entry and. the remainder in five equal annual installments: (32 L. D., 
600). The act of June 21, 1906 (34 Stat., 325, 326), extended the 
period within which payment was required to be made for one year, 
and inasmuch as proof and payment must be made at the same time, 
it was held that the extension of time for making payment involves 
a corresponding time within which to make proof (385 L. D., 67). 
The present act grants a further extension of time of two years for 
making payment, ond included therein for the reason above given, 1s 
a similar extension of time for submitting proof. » ? 
. Very respectfully, | | 
S. V. Prouprit, 
| . Assistant Commissioner. 
Approved : 
Frank PIerce, 
First Assistant Secretary. 


RIGHT OF WAY—RESERVOIR SITE—APPLICATION—DISCRETIONARY 
' POWER OF SECRETARY. ; 


STERRA Direx AND’ Water Co. 


Ww henev er in his aideient the granting of an application for right of way under 
the act of March 3, 1891, over & national forest or reservation, would inter- 
: fere with the proper occupancy of the reservation by the Government, it is 
- within the power of the Secretary of the Interior to withhold his approval 

| therefrom. : 
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Prict to approval,: the inchonte right acquired by an application for right- of 
way over a national forest under the act of March 3, 1891, is subject to the — 
-power of Congress to deny the right by intervening legislation affecting « 
the land. ; 


| First Assistant Secretary Pierce to the Commissioner of the General 
(F.W.C.) Land Office, Aprit 6, 1910. (G. B.G.) | 


‘This is a motion on behalf of the Sierra Ditch & Water Company, 


for review of oc par menial decision of March 23, 1909 (not reported), 
rejecting the company’s application as Grane eres of William. Ham 
Hall under the acts of March 8, 1891 (26 Stat., 1095), and May 11, 
- 1898 (30 Stat., 404), for right. of way for Lower Twin Lake reser- 
voir site, in and about unsurveyed T. 3 N., R. 21 E., , Mt. Diablo j 
Meridian, within the Yosemite National Park. 
- It appears that this motion was considered and fovavally denied 
by the Department May .18, 1909; but it would seem that while that 
decision on review is matter ms: record in the Mails and Files Division, 
it was not promulgated, the case being held up for oral argument and 
further examination.. | 
‘The Lower Twin Lake reservoir site is within that tract’ or body i 
land first set apart by President’s proclamation of February 22, 1897, 
as the Stanislaus forest reserve. It is also within so much ar that 
reserve as was added to the Yosemite National Park by the act of. 
February 7, 1905 (38 Stat., 702); and it-is argued that whereas, 
the application in question was made upon the aay on which this 
_ territory was added to the Yosemite National Park and after the sur- 


veys of such site had been made and adopted by the company, this 


status brings such reservoir application strictly within the laws, rules 
and regulations governing applications for rights of way over Nna- - 
tional forest land, and that as to such reservoir the case is not com- 
plicated by the fact that the lands covered thereby were included in 
Yosemite National Park before action by the Secretary the Interior 
has been had approving such application. 

This suggestion is wholly without forcé. It cannot - seceetaly 
disputed that the Secretary of the Interior has some discretionary — 


power in the matter of the approval of applications for rights of way 


under the act of March 8, 1891, supra; and, without reference to the 
larger disputed questions as to the extent i: the discretionary pow er 
conferred upon the Secretary of the Interior by this act, 1t is un- 
_doubtedly and confessedly true that.said act devolved upon him’ the 
duty of determining whether the right of way applied for as located 
_ would interfere with the proper occupancy by the Government of 
‘the reservation. Whatever else might be argued or concluded with 
veference to this act, it is undoubtedly true that rights of way. there- 
‘under attach in only two ways: (1) by construction of a ditch 
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a 


or ‘yeservoir ; sd (2) by fis approval of maps filed theese sub- 


_ ject to certain conditions’subsequent. This being true, before a right 


of way may be acquired by the filing of maps, uch maps must lave 
first been approved by the Secretary of the Interior, and until such 
_ approval shall have been given the applicant acquires no rights which 
_ are not within the power of Congress to deny by intervening legis- 
lation. When, therefore, Congress placed the lands affected by this 
right of way ith the Yosemite National Park, it had full authority 
to do so, without reference to any inchoate rights which may have-. 
been initiated upon these lands under existing legislation. ‘Upon - 
this question, therefore, it is thought that the rights of the company — 
under its application Poe the Lower Twin Lake reservoir site are 
‘the same as though these lands had been made a part of such park 
prior to the initiation of any claim thereto by said company. ~ 

OA larger question 1s raised by this motion, namely, whether the 
Secretary of the Interior may exercise a discretionary power gener- 


ally in the matter of approving applications for rights of way under — | 


the act in question. It will not be necessary to pass upon that ques- 


_  tion.in this case. For the purpose of this case,.it will be enough to 


say that section 18 of the act-of March 8, 1891, supra, provides that. 
no right of way under said act “shall be sO located as to interfere 
with the proper occupation by the Government of any such reserva- 
tion.” The act of February 7, 1905, by reference to the act of October 
1, 1890 (26 Stat., 650), measurably defines and limits the proper 
occupation of the lands in question. They are thereby withdrawn 
from “ settlement, occupancy, or sale under the laws of the United _ 
States.” Persons who locate, settle upon, or occupy said lands, or — 
any part thereof, except as thers provided, are to be considered — 
trespassers and enionee therefrom. Section 2 of said act of October: 


1, 1890, provides that the reservations thereby created shall be under 


~ the exclusive control of the Secretary of the Interior, whose duty it | 
is to make and publish such rules and regulations as he might deem 
necessary and proper for the care and management of the same; 
among other things, that said regulations shall provide “for the | 
preservation from injury of all timber, mineral deposits, natural 


curiosities or wonders within said reservation, and their retention in 


their natural condition.” Further, the grant made by the act of 
— June 30, 1864 (18 Stat., 325), to the State of California, of certain | 
lands on the territory as known,: strictly speaking, as- the | 
Yosemite National Park, was “upon express condition that the 
premises shall be held for public use, resort and recreation; shall be 


 Gnalienable for all time; but leases po exceeding ten years may be . 


granted for portions of ead premises.” The act of recession by the 
State of California ‘of March 3, 1905, contained sage ae similar 
provisions. ; 


c 
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It is ‘yelieved that an orderly administration of iiess acts does not 
permit of the granting of rights of way in the Yosemite National - 
Park under the act of March 3, 1891. The 7 proper occupation by the 
Government of the reservation might, and it is believed would be, 
thereby seriously interfered with. Upon consideration of the whole 
case, therefore, it is thought best to withhold HED FOve! of this 


application. 
The motion for review is therefore denied. 


ISOLATED TRACTS—PUBLICATION OF NOTICE—HOUR OF SALE. 


CLANEY v. RAGLAND. 


The period of publication of notice of sale of an isolated tract should. close 
reasonably near the date of sale, but yet a sufficient time before such 
date to permit a copy of the published notice, with the affidavit of the 


_ publisher showing publication, to reach the local -office before the hour of. - 


sale, making reasonable allowance for delay. 


Local land offices, like other offices and business institutions generally, are. | 


run according to standard time, and a sale of public land advertised to 
_ take place at a local office at ten o clock, means ten o’elock standard time, 


~ and not sun time. 


_ Directions given that the regulations governing the sale of isolated tracts 7 


amended to require that such sales be held open one hour ee the time 
advertised - therefor. . 


First Assistant Secretary Pierce to the Commissioner of the General 


(0. L.) | Land O fice, Apri 8, 1910. (J. sD) | 


Harmon M. Claney has appealed from your decision of Deceiver 


9, 1909, dismissing his protest against the public sale of isolated. 
“tract N. 4 SW. 4, Sec. 5, T. 21 N., R. 8 W., 80 acres, ONeill, N ebraska, _ 


land district: | 
By your letter of Septetnber 2, 1909, you authorized public sale 


of said tract under the isolated tract law, applicable to a certain area 


in the State of Nebraska, upon the application of Harmon M. Claney. 


The tract was sold November 18, 1909, to John C. Ragland, to whom 
cash certificate issued on that date. It appears that on September ~ 


29, 1909, the local officers prepared a notice of sale and forwarded it: 
: for publication to the Petersburg Index. In said notice the date of 


sale was fixed for November 18, 1909, at 10 o’clock A. M., at the local 
land office, and instructions were given to the printer to publish the 
notice for five consecutive weeks next preceding the date of sale. 
The notice was under said instructions published in‘said paper for 
five consecutive weeks, to-wit: October 1, 8, 15, 22 and 29; whereupon - 
the publisher of said paper iransmsitied to the local officers proof 


of publication upon said dates as stated. November 5, the local 
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officers addressed to the publisher a letter stating the. id proof © 
was insufficient in that “this notice has not been published in ac-— 
cordance with instructions mailed you and the rules and regulations 
of the Department in such cases made and provided, in that the 
notice has not been published the required time newt prior to date of © 
sale,” and required further publication. The notice was omitted from 
the issue of the said paper of November 5, ont inserted in the 1 Issue 
of November 12, 1909. | | 

The sale took place on November 18, 1909, Coen 10 o "clock and | 
15 minutes thereafter, it being stated that: the sale was closed at 10.15. 
_A.M., according to the office time. Ragland became the purchaser at 
the price of $1.30 per acre, he being the only bidder. It appears that — 
-Claney reached the land office about 10.20 A. M., and in his protest 
claims that he was prepared to bid as much as $5.00 per acre for the 
said land; but he was detained by a snow- -bound railroad train, with- 
out fault on his part, and that the sale was not made in iecondanee | 
with the regulations of the Department. He thus: urges that the 
notice was not published for five consecutive weeks immediately or 
newt prior to the date of sale, and also that the hour should have been 
determined by solar time instead of standard time, and further that 
the sale should have remained open for one hour. —~ 

The local officers report in the matter in part as. follows: : 

As to the matter of time that the applicant Claney reached this office, we be- 
lieve it to be about not less than twenty minutes after 10 o’clock according to 
- our office time, the same being 4 clock. used for that purpose in plain public 
view. This office is very careful in endeavoring to see that. the instr uctions of. 
your office are fully complied with by publishers and to that end publishers are 
instructed on the noticés mailed them to publish the notice for five consecutive | 
* weeks hext preceding date set for sale. The time set for sale is set far enough 
ahead to give ample time for the. notice to reach the publisher ‘and be regularly 
published. ‘Notwithstanding our diligence in this respect, we have more or less | 
defective notices. It appears the notice iu the case at bar was published five - 
- consecutive weeks, at least there is no contention over that fact, but the claim 
is made that it was not published. for five consecutive weeks next preceding 
date of sale..... It appears that the question is raised as to’ whether — 
standard time or sun time should prevail in matters of this kind. This is the 
first time’ that a like question has been raised at this office during our incumbency, | 
and we would like to be fully advised in that respect. We will add that Mr. | 
 Claney never received any information from this office that the sale’: would not » 
take place promptly at the hour of 10 o’clock A. M., and that he certainly has no’ 
grounds for his understanding upon any information received at this office that 


the sale would not in fact take place until the expiration on one hour from | 
10 o’clock A. M. 


Section 24 of the regulations dated Cue: 28, 1908 (387 L. D., 025), | 
by which publication in this case is governed, provides as follows: 


“When lands are ordered to be offered at public sale, the register and. receiver 
will cause a notice to be published once a week for five’ consecutive weeks (or. 
thirty consecutive days if 3 a daily paper ) purnegiaLey preceding day of me in. 
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a newspaper to be designated by the register as published nearest to the land 
described in the application, using the form hereinafter given. ‘The register 
_ and receiver will cause a similar notice to be posted in the local land office, such 
notice to remain posted during the entire period of publication. The. register 
will require the publisher of the newspaper to file in the local office, prior to 
the date fixed for sale, evideuce that publication has been had for the required 
period, which evidence may consist of the affidavit of the’ publisher accompanied 
by a. copy of the notice published. — 


| The notice was published in accordance as the said regulations 
and was not properly subject to the objection made by the local offi- - 
cers when they required the last publication of November 12. The 
publication prior to that time was complete and sufficiently near the - 
date of sale. It would possibly have been better if publication had 
commenced with the issue of October 8, and had closed with the issue 
of November 5, rather than October 29. But closing with October 29 
was preferable to closing with November 12, because it is necessary 
for the publisher to send a copy of the public notice with his affidavit 
showing proper publication, and this information must be in the local 
land office prior to the time of sale. Therefore a reasonable time . 
should be allowed for delay. To literally follow the direction given 
- by the local office to publish the notice for five consecutive weeks next 
(or immediately, as used in the instructions) preceding date set for 
sale, would not be making proper allowance for delay, which in this 
case would have been only five clear days, and in other cases might 


be much less, for preparing the proof of publication and transmission 


of same to the local office. The word zmmediately, in its strictest 
sense, excludes all intermediate time, but it is generally held that it 
has not necessarily so strict a meaning, but may be more liberally 


interpreted: according to the context of the instrument embracing it> . 


and the nature of the performance affected by it. It has been os 
ously | defined as denoting closeness of connection; reasonable He; 
such convenient time as is reasonably requisite foe doing the thing 

‘and is held to be a relative term haying relation to the course of Bice - 
- ness with reference to which it is used. See Vol. 4, Words and 

Phrases Judicially Defined, pages 3393-3410, and Bouvier's Law 
Dictionary. 

According to the view of the Department, the additional publica: 
tion made on November 12 was unnecessary. and was simply sur- 
plusage, and cannot be given the effect of breaking the continuity 
of the publication; which was fouspiecte and sufficient prior to that 
time. 

Protestant urges objection that the sale was closed e 10.15 A. M., 

standard time instead of sun time, and that sun time is much. Jater 
than standard time at O’Neill where the sale was held, and that if it 
had been conducted by. sun time he would have arrived prior to the 
closing of the sale. He also insists that the sale should not have been 
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closed until 11 o’clock under the rule governing judicial sales in the 


State of Nebraska, which he says requires such sales to remain open — 


one hour. These contentions are without merit. The offices of the 
Government are run according to standard time as are banks, railroads 


‘and other business institutions. The protestant was not misled by the | 


alleged error in publication nor by failure of the notice to state that 


the hour of sale would be determined by standard time. His failure _ 


to be present at time of sale was due to a storm which delayed his 
train. .He knew the time and place of sale and was attempting to 
reach there. The'trouble was with the train and not with the notice 


of sale. According to the regulations under which this sale was held — 


the local officers are required to offer the land for sale “at the time” 


fixed for the sale, and “after all bids have been offered the local, 
— officers will declare the sale closed.” “The Department therefore holds 


that under the instructions in force, the sale was regular and that 


there is no authority for pune same aside. | oe protest is s accord- 


. ingly dismissed. 
However, the circumstances in this case indicate the advisability 


of amending the regulations governing the sale of isolated tracts so 
as to require that such sales be held open for a reasonable time after © 


the hour advertised, so as to provide for contingencies, and it is be- 
lieved that one hour is a s sufficient time for such: sale to remain open. 


You will therefore prepare such amendment to. the regulations for 


departmental consideration. 
- Your decision, is affirmed. 


INDIAN ALLOTMENT—SEC. 4, ACT OF FEBRUARY 8, 1887—REIN- 
| STATEMENT. 


| Lacey v. Gennes ET AL. 


ca An Indian settler on public land, claiming the right to allotment under Section — 
4 of the act of February 8, 1887, is in practically the same situation and . 


governed by the same rules, practice and decisions applicable to white set- 
tiers on public lands. - 


Where a departmental decision has become final under the rules, has long been 


acquiesced in, the lands involved disposed of thereunder, and such disposi- 
tion was not unlawful, a petition to reopen the case will not be entertained 


‘on the mere allegation of error in construing the law, based ona later and: 


different construction by the Department. . 


‘ 
\ 


First Pere nestor y Pierce to the Commissioner of the General 


a 


| (F. W. C.) a Land Office, Apri 12, 1910. (OLS. GY 


An appeal: has bead filed by Louis Lacey from the decision of your 
office of December ,6, 1909, denying application for reinstatement of 
his allotment for the S:.4 NE. 4 and N. 4 SE. 4, Sec. 14, T. 21 N., R. 
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OE, Great Falls, Montana, now neousied by the homestead and cash 
‘entries of Robert Grondorf and August Heydt. | 
August 26, 1892, Sophia Lacey, | an Indian of the Piegan tribe, | 
- applied to ee allotted to her: minor child, Louis Lacey, under the 
4th section of the act of February 8, 1887 (24 Stat, , 888), a tract of — 
-unsurveyed land, as above, which upon survey was ‘described as lots: . 
2,3,5,and 6. The allotment was approved by the Department May 
11, 1893, and subsequently charges were brought against the same by 
one William Sudbrocker, who alleged that ike allottee never settled 
upon the land, and also that he was the son of a white man, Thomas 
Lacey, a citizen of the United States. A hearing was had: and the 
allottee being a minor it was determined that settlement was not re- 
‘quired of him. ' Upon the remaining charge—namely, that the allot- 


tee was the child of a white man—the record was sent to the Indian a 


Office for consideration. ‘That office returned the case April 17, 
1902, holding that under. the rulings of the Department Louis Lacey, 
being the child of a white man, a citizen of the United States, was not 
entitled to an allotment ander 4he 4th section of the act of February 
8, 1887. - The-allotment was held for.cancellation by your office May 
. 14, 1902, and no appeal having béen taken, was canceled January 12, 
1903, such action being based on the decision in the case of Enuxis’ _ 
Buckland (30 L. D. , 606), which followed the casé of Uhn > v. Colby _ 
24 TL, D., 311), wherein it was held: 

- Children born of a white man, a citizen of the United States, and an Indian 
woman, his wife, follow the status of the father in the matter of citizenship, and 
are therefore not entitled to allotments under section 4, act of February 8; 1887, 
as amended by the act of February 28, 1891. 

Jt appears that Sudbrocker entered the land under the desert- land 
law, and that his entry was canceled upon relinquishment January. 
12, 1908. On November 8, 1905, Robert Grondorf made homestead 
entry for lots 3, 5, 6, and 8, Gee, 14, upon which final certificate issued 
February 20, 1909, and September 26, 1908, August Heydt was 
allowed to parchade as isolated tracts lots i. 2, and 4, said Sec. 14. | 
From his final proof it appears that Grondorf settled upon the land 
covered by his entry February 10, 1904. He built a house, 16 by 24, 
stable, outhouses, fences, broke thirty- -five acres which he Gultieated 
each season—the ollie of his improvements being estimated at $1,000. 
‘His absences from the land did not aggregate ten days in each year. _ 
In instructions of May 3, 1907 (385 L. D., 549), to the Indian Office, _ 


. the case of Ulin ». Colby, eee d, Was overruled, it being stated in said: 7 


instructions: 
If the practice has been to refuse allotment to those having white blood, it 


"was a-mistake. The quantum of. Indian blood or of white blood possessed by 


‘the applicant does not control, and should not, of itself, influence the decision 
as to his right to an allotment. One who is recognized by the laws and usages 


Ce _ of an Indian tribe as a member thereof, or who is entitled to ‘be so recognized, 


af 
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must be held qualified to take an allotment out of the nabs lands under the 
4th section of the act of eas 8, 1887, as amended by the act of February 
28, 1891. ' 

Based on this eae a ret was filed in haba of Louis Lacey 
‘against issuance of patents to Grondorf and Heydt, on the. ground 
that the cancellation of his allotment was clearly a mistake of law. 
It was asked that the homestead and cash entries of Grondorf and 
Heydt be canceled as to lots 2, 8, 5, and 6, that Lacey’s allotment be — 
reinstated as to said lot, and patent issue het. It is urged that — 
Lacey, being a minor and ward of the Government, is not subject to — 
the imputation of laches, and in support of his application for rein- 


statement, reference is ade to several cases, among’ them. that of 


Hy-yu-tse-mil-kin ». Smith (194 U. S., 401). 
' There is a clear distinction, so far as conflicting claims are con- 
cerned, between. the case referred to, which involved the conflicting | 
claims of two Indian allottees to tribal propérty, and the case of 
Lacey, for whom an allotment was selected out of the public domain. ae 
The 4th section of the act of February 8, 1887, provides: | | 

That where any Indian not residing upon a reser vation,, or for. whose tribe 
no reservation has been provided by treaty, act of Congr ess, or executive order, 
shall make settlement upon any surveyed or unsurveyed lands of the United 
States not otherwise appropriated, he or she shall be entitled, upon application 
to the local land office for. the district in which the lands ate located, to have 
the same allotted to him or her, and to his or her children, in quantities and . 
‘manner as provided in this act for Indians residing upon reserv ations, 

This act was designed to afford to Indian settlers upon. public lands 
the same privilege of entering such lands as white settiers. While 
allotments made under said section are necessarily on the theory that 


_. the allottees are Indians, yet they are. not in the same situation as are 


allottees of tribal lands aghieke rights flow fromi some specific act for. 
the division of tribal property in which each member of the tribe has: 
an inherent individual interest. Indian settlers under the above sec-. 

tion are on practically the same footing as white settlers on the publie — 
| jands. It has been held that section 4 of the act of February 8, 1887, 
is in its essential elements a settlement law, and that “ to aale. such | 
act effective to accomplish the purposes in view, it was doubtless in- © 


tended it should be administered so. far as practicable like any other — 


law based upon settlement. ” Indian Lands—Allotments, 8 L. D., 
647; Instructions, 32 L. D., 17. So that the practice, ae and ee 
sions governing he scttlers on the public lands are, with certain. 
reasonable modifications due to the habits, character, and disposition 
of the race, equally applicable to Indian settlers. | 
At the times Grondorf made homestead entry and Heydt his pur- | 
chase, the allotment of Lacey had long since been canceled under the 
rule then in force, that the children of a white father and an Indian — 7 
woman are not entitled to allotments under the fourth section of. 
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the act of February 8, 1887. Upon such siaeliniba the land siiensaie 

by the allotment became’ vacant and subject to entry by the first legal 
applicant. Grondorf has submitted final five year proof under his ~ 
homestead entry showing full compliance with law, and, so far as 
this record shows, Heydt acted. with equal good faith in respect to 
his purchase. 

If the ruling announced in the instructions of May 3, 1907, SUPT Ly 
which overruled the case of Ulin v. Colby, had: been in force ae time 
of the. cancellation of the Lacey allotment, a different conclusion 
might have been reached, if, as a matter of fact, his mother was a 
member of an Indian tribe and living on the public land, as required 
by the 4th section of the allotinent act. But such was not the rule, 
and, while the cancellation of said allotment now appears to have been 
erroneous in the light of said instructions, the fact that adverse rights 
have attached to the land on the faith of the action then taken, pre- 
cludes favorable consideration of the present petition ; in other words, 
the ordinary rule is applicable here, which is that where a depart- - 
mental decision has- become final under the rules, has long been 
acquiesced in, the lands involved have been disposed of thereunder, 
and such disposition was not unlawful, a petition to reopen the case 
will not be entertained on. the mere allegation an error in construing 
the. law. | 
The decision of your office herein ‘' is affirmed, 


Se 


INDIAN ALLOTMENTS—TRUST PATENTS—AUTHORITY ro CORRECT— 
ACT OF APRIL 23, 1904. 


" Iystevortons. 


: The act of April 28, 1904, limits and aenues the jurisdiction of. the Perce | 
of the Interior to cancel first or trust patents on Indian .allotments, and 
he has no authority or discretion to correct errors in the issuance of such: 
patents except a8 specifically aor ized by that act. 


First “Aseisiant Senin: Pivece. to the Commissioner of indian 
(O. 1.) :& 4 Affairs, April 13, 1910. (C. J. G.) 


_ The Department has received your letter of March 98,1910, relative | 
to the act of April 23, 1904 (33 Stat., 297), which confers authority, — 
in certain instances, to cancel first or trust patents. issued on Indian. 
allotments. | | : 

The question involved arises upon the report of the special allotting | 
agent, Rosebud Reservation, South Dakota, who calls attention to the 
fact that in a nuniber of cases allotments were made by former agents — 
to persons.as orphans while one or both of the parents were living, - 
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the result being that such persons received double the quantity of land 


to which they were entitled under the act aa the allotment of lands pa 


on said reservation. 

The Department i is spnbeeled in this matter by said act of April | 
28, 1904, which limits its action, without authority from Congress, 
to cancel first or trust patents. to three classes, as follows: Where a 
double allotment is erroneously made, where there is a mistake in the 
description of the land in the. patent, and where the conditional - 
patent is relinquished ‘by the allottee or his, heirs to take another 
allotment. 

“It appears that in many instances the alletiess on the Rosebud 
Hessrvatiow have declined to relinquish their trust patents and select 
only the quantity of land to which, they are entitled. _ Hence, it is 
said to be impossible for your office to-proceed further, unless au- 
thority already exists or is procured from Congress to correct. the 
errors. The belief is expressed by your office that the act of April 
23, 1904, is in terms- broad enough to warrant the Department in 
treating the allotments 1 in ae as double allotments or as errors 
in description. ; 

‘Prior to January 26, 1895, the ruling of the Department was, that | 
‘no authority existed ', ihe correction of mistakes in Indian allot- — 
ments after the issuance of the first or trust patent. On that date 
. Congress. passed an act (28 Stat., 641), authorizing the Department, 
to correct errors in allotments a trust patents to Indians. In view 
of that act, the Department prior to the act of April 28, 1904, had on — 
‘September 25, 1900, in ie case of Lizzie eee a L. D. aah eee 
- down the acer | | | 

The issuance of a first or trust patent on an Indian allotment does: not. 
terminate the jurisdiction of the Secretary of the Interior over the lands © 
cov ered thereby as public lands, but until the issuauce of the second or final 
‘patent he has authority, after due notice to all parties in interest, to investi- 
gate and determine as to the legality of any Indian allotment: and to cancel . 
such first or trust patent based upon an allotment erroneously allowed. 

The act of 1904 was evidently passed to forestall this ruling, since 
which time the Departinent has had no latitude in the correction of — 
errors occurring in the issuance of first or trust patents outside of the 
~ classes specifically named in the act. Unless. the case comes clearly 
within one or the other of these classes, no authority exists aside from 
action by. Congress to ‘correct errors that may have been made in said 
patents. By a double allotment is understood the allotment of two 
different tracts in the name of one and the same person, or two differ- 
ent tracts in. different names for the benefit of one and the same 
person. The lands involved in the allotments in question constituted - 


but one allotment and were not double allotments tn either of the — | 


‘above senses, nor was the mistake in said allotments:a mistake of . 
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description of the lands era in the trust natenle aie the mean- 
ing of the act of April 23, 1904. - You are accordingly advised that 
the act is not sufficiently = oad to cover these cases, but that they are, 
perhaps, prone ones. for submission to Congress cg said act. 


oe 


a da ALLOTMENT—TRUST PATENT—SURRENDER OF FIRST. AND 
ASSUANCE OF SECOND PATENT—TRUST PERIOD. | | 


/ Instructions. 


- Where the first or trust patent issaea: upon an Indian allotment under the act 
sof February 8, 1887, is surrendered for cancellation and the allottee selects 

_. sother land upon which a new trust patent issues, the trust period will run 
- from. the date of the original and mb from the date of the new trust patent. 


First Assistant. Seoretary Pierce to the emesis of Indian 
(O. La) ae Affairs, a 18, 1910. : (C. J. G.) 


The Dae has received your: letter of March 95, 1910, on 
the question as to the date from which the trust period should run 
where new trust patent is issued upon exchange of lands by an Indian 
allottee under the act of February 8, 1887 (24 Stat., 388). 

An Indian to whom first or trust patent issues for a period of 
twenty-five years is permitted, upon proper showing, to surrender 
such patent, for cancellation and to select.other land on which he is 
to receive new trust patent. The practice appears to be in issuing 
_ the new patent under a new date to make no reference to the original 
_. trust patent. The effect of this is, if the trust period be calculated 

from the date of issuing new patent, to extend the trust period beyond 
the twenty-five years prescribed 3 in the original patent. 

The. Department, on February 16, 1910 (88 L. D., 559), aie | 
_ the General Land Office, in respect io allotments on the Klamath Res- 

ervation, that the trust period prescribed in trust patents issued on 


-~ allotments under the act of February 8, 1887, begins to run from the 


‘date of such patents. The question involved there, however, had 
reference to original trust patents in the issuance of which there had 
been delay. Every intendment of the act providing for issuance of 
first or trust-patent is, that the trust period begins to run from the 


date of such patent. But in the case of a change of an allotment 


from one: tract to another the transaction is more in the nature of a — 
change of description merely, and should not be treated in the nature 
_ of an original transaction. Hence, in such case, the trust period 
‘should not be calculated from date of the new trust patent. 
In cases of this kind the new trust patent should recite the fact of 
exchange and the trust period. should run from: date of the original | 
trust ae : 
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‘INDIAN ALLOTMENTS—TRUST PATENT—BEGINNING OF TRUST 
Da oa 


Kraan Auioramnrs, 


The trust period preser ibed in trust patents issued on silotments under the act 
of February 8, 1887, begins to run from the date of the patent. — 


-- An allotment is not “ made” within the meaning of the last paragraph. of the 


act of my 8, 1906, until the issuance of first or-tr ust eee ther eon. 


First Assistant Soir Pierce to the Coad of the General 
(O.L.) = | Land Office, February 16,1910. ~~ (C.J5.G.) 


December 11, 1909, the Department approved and referred to your 
office, for issuance of trust patents, a revised schedule forwarded by 
the eon Office of allotments numbered 1 to 951, inclusive, made 
to Indians on the Klamath Reservation in Oregon. 

On June 20, 1900, the Department approved ‘a schedule of allot- 
ments to: said ‘Tndias, numbered 1 to 1179, to which was subse- 
quently added allotment number 1180, and referred said schedule 
, to your office for issuance of trust patents: It was directed that said 
patents issue in form and of the legal effect prescribed by section 5 
of the act of February 8, 1887 (24 Stat., 388). Your office found — 
+ that the descriptions of many of the allofments did not conform to 

the public surveys, and therefore that patents could not issue thereon. . 
The schedule was returned to the Indian Office im order that. the 


- necessary corrections might be made. 


Owing to the long time that had elapsed mat to AoabE as ¢6 when | 
the corrections in the descriptions of some of the allotments could — 
be made, the Indian. Office concluded that it would be inadvisable 
to longer delay issuance of patents in cases where it could be properly 
done. Hence, that office on December 11, 1909, submitted a revised — 
schedule of allotments numbered from 1 to 951, anes and recom- 

mended that trust patents issue in the form and of the legal effect 

as provided in the approval of June 20, 1900. | : 

Section 5 of the act of F ebruary 8, 1887, in accordance with pro- ~ 
visions of which your office was. ieee to issue patents on ice 
schedule referred there June 20, 1900, provided: 

That upon the approval of the allotments provided for in this act by the 
‘Secretary of the Interior, he shall cause patents to issue therefor in the name 
of the allottees, which patents shall be of the legal effect, and declare that the 
United States does and will hold the land thus allotted, for the period of 
twenty-five years, in trust for the sole. use and benefit of the Indian to whom 


“such allotment shall have been made, or, in case of his decease, of his 
heirs according to. the laws of the State or Territory where ‘such land is lo- 


cated. . . .. Provided; That the President of the United States may in. 


any. case. in his discretion extend the period, 
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Section 6 of the same act provided : 


That upon the completion of said allotments and the patenting - of the ee 
to said allottees, each and every member of the respective bands or tribes of 
Indians to whom allotments have been made shall,have the benefit of and ‘be © 
subject to the laws, both civil and criminal, of the State or Territory in 


which they may reside . ... . And every Indian born within the territorial 
limits of the United States to whom allotments shall have been made under 
- the provisions of this act, or under any law or treaty,- » . « . is hereby 


declared to be a.citizen of the United States. 


The foregoing section 6 was amended by the act of. May 8, 1906 = 
(34 Stat., 182), which reads in part as follows: — , | 


That at. the expiration of the trust period and. when. the lands’ have been 
conveyed to the Indians by patent in fee, 1S provided in section five of this act, 
then each and every allottee shall have the benefit of and be subject | to the 
laws, both civil and criminal, of the State or Territory in- which they may 
reside... . . And every Indian born within the territorial limits of the 
. United States to whom allotments Shall have been made and who has received - 
a patent in fee simple under the provisions of this act, or under any law or 
treaty . . . is hereby declared to be a citizen of the United States. | 
Provided further, That until the issuance of fee simple patents all allottees to 
whom trust patents shall hereafter be issued ieee be subject to the exclusive 
jurisdiction: of the United States. 

-That hereafter when an allotment of land is made to any Indian, and. any 
such Indian dies before the expiration of the trust period, said allotment shall 
be canceled and the land shall revert to the United States, and the Secretary of 
the ‘Interior shall. ascertain the legal heirs of such Indian, and shall cause to 
be issued to said heirs and in their names, a patent in fee simple for said land, 
or he may cause the land to be sold aS provided by law and issue a patent 
therefor to the purchaser or purchasers, and pay the net proceeds to the heirs, 
‘or their legal representatives, of such’ deceased Indian. The action of the 
Secretary of the Interior in determining the legal heirs of any deceased In- - 
dian, as provided herein, shall in all respects be conclusive and final. 


The act of May 29, 1908 (85 Stat., 444), re- enacts substantially | 
the last-paragraph of the act of May 8, 1906, in respect to deceased. - 
allottees, except that it 1s operative upon allotments made either 
before or after its passage. 

‘A form of trust patent was prepared in accordance with. the pro- | 
‘visions of the last paragraph of the act of. May 8, 1906, which has 
since been in use. That is, instead of declaring thats in ae, case of - 
the death of the allottee the United States will hold the land allot-. 
ted for the period of twenty-five years in trust for the sole use of his 
heirs “ ‘according to the laws of the State or Territory where such 
land is located,” as did the old form of trust patent under section 5 of 
the act of 1887, the new form of trust patent under the act of 1906 
reads: “ but in the event said Indian does die before the expiration of. 
said trust period the Secretary of the Interior shall ascertain the 
legal heirs of said Indian and either issue to them in their name a= 
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patent in fee for said innd or cause said land to be sold for the bene- 
fit of said heirs as provided by law.” : 

The question has now been presented, in connection with the is- 
suance of trust patents on the revised schedule of allotments on- 
Klamath Reservation, as to which form of patent should be used, 
the act of May 8, 1906, having been passed since the original sched- 
ule of said allotments was referred to your office and returned to the. 
Indian Office for correction. The departmental approval and ref- 
erence of December 11, 1909, were for the issuance of such coe in 
the form prescribed by the act of 1887. 

It will be observed that, while the act of May 8, 1906, in fone 
amends section 6 of the act of 1887, it in fact refers to section 5 of — 
‘said act, and in its last paragraph provides a different mode for as- 


certaining the heirs of deceased allottees from that provided. for in - 
said section 5. The last paragraph of the act of 1906, however, is — 


only applicable to allotments made after its passage. So that, in as- — 
certaining as to which form of trust patent should be used in case of 

‘the allotments involved in the schedule approved and referred to 
your office December 11, 1909, it becomes necessary to determine when 
said allotments are to bs considered as made—whether upon their 


_ completion and approval, or upon the issuance of trust patents. 


The language of section.5 of the act of 1887 is “that upon the 
approval of the allotments provided for in. this act by the Secretary | 


_ of the Interior, he shall cause patents to issue therefor in the name of 
- the allottees, which patents shall be of the legal effect and declare — 


that the United States does and will hold the land thus allotted,” 
ete. Here, clearly no trust is declared until actual issuance of patent, — 
and the use of a word of the present tense, “ does,” shows that the 
trust period begins to run only upon such issuance. The form of 
patent both under the acts of 1887 and 1906 reads: “ and. hereby de- 
clares that it does and will hold the land thus allotted,” etc. This 
same idea is further expressed in section 6 of the act of 1887, accorcl- 
ing citizenship to the allottee, which citizenship is not accorded until 
after issuance of patent, as shown by the following language: “ That 
upon the completion of said allotments and the patenting of the 
fands to said allottees, each and every member of the respective bands 
or tribes of Indians to whom allotments have been made shall have 
the. benefit of and be subject tothe laws . . . .. and every Indian 
born within the territorial limits of the United States to whom allot- 
ments shall have been made under the provisions of thisact . .. 

is hereby declared to be a citizen of the United States.” Under the | 
act of 1906 the allottee is accorded citizenship only upon the expira- 
tion of the trust period and issuance of patent in fee at any time the 
Secretary of the Interior aes, be satished of the en of. the | 
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allottee. Provision is also made in said act, as well as in the act of 
. May 29, 1908, for issuance of patents in fee to the heirs of deceased 
allottees or their lands may be sold and patent issued to the pur- 
chasers. It thus follows that by ruling that an allotment is made 
only upon issuance of trust patent, and that the trust period begins 
to run only from that date, the allottee or his heirs, may, neverthe- | 
less, curtail that period by sectiring patent in fee. While the act 
of 1906 does not in terms prescribe the form of trust patent, as does 
section 5 of the act of 1887, yet the logical and inevitable conclusion 
is that it was intended by Congress that the provisions of the act of . 
1906, in respect to the lands of deceased allottees, should supersede 
those of section 5 in cases where the allotment was made after the 
said act of 1906. As allotments have not as yet been made to the © 
Indians on the Klamath Reservation whose names appear on the 
' schedule in question, in the sense that trust patents have not as yet. 
been issued to them, it follows that the provision of the act of 1906 
is applicable. 

On June 26, 1909, the Department: cendaee decision in the matter 
of disposal - the renidite lands of the Omaha Indians in Nebraska — 
under the special acts of August 7, 1882 (22 Stat., 841), and March 
3, 1898 (27 Stat., 612, 630). The first named act provided, after . 
inavadial dlfoements were completed and trust patents issued- 
thereon, for issuance of trust patent to the tribe covering the residue 
lands in the same form. prescribed by section 5 of the general act of - 
1887. Allotments were to be made from such residue lands “ to 
_ each Omaha child who may be born prior to the expiration of the 
time during which it is provided that said lands-shall be held in 
trust by the United States, in quantity and upon the same conditions, 
restrictions, and limitations as are provided in section six of this act 
- touching patents to.allottees therein mentioned. But such conditions, 
restrictions, and limitations shall not extend beyond the expiration 
- of the time expressed in the patent herein issued to the tribe in 
common.” ‘The trust patent was not issued to the tribe at the time 
it was due, but it was nevertheless held in said decision that the trust 
period expired twenty-five years from the date on which such patent 
became due. ‘That was because it appeared from the terms of said 
acts that such clearly was the intention thereof and necessarily fol- 
lowed therefrom, as any other view necessarily affected the rights of 
afterborn children, That case 1s clearly’ distinguishable: from the 
amatter now under consideration. 

In accordance with the foregoing views, the approval nae date 
- of December 11, 1909, of the een schedule of 951 allotments: to 
Indians on Klamath Reservation, is hereby modified, and trust 
patents will issue thereon in the form and of the legal effect as ‘pro- 
vided under the act of as 8, 1906, . | 
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‘CONTEST — ABANDONMENT — MILITARY SERVICE — CONSTRUCTIVE > 
RESIDENCE. 


McKeen v. JoHNSON. 


Rejection of the commutation proof offer ed by a homestead ‘entr yman does not 
necessarily, in the abserice of an adverse claim and where sufficient time 
remains within which the entryman may comply with law and submit 

new proof, result in cancellation of the entry; and the fact that com- 

mutation proof was rejected by the local officers and the General Land 

Office and is pending before the Department on appeal is not, in such case, 

sufficient reason for refusing to accept-a contest against the entry based 

| upon a charge which if proven would necessitate cancellation of the entry. 

In a contest against a homestead entry on the ground of abandonment it is © 

not necessary, under the act of June 16, 1898, to either allege or prove that 

the entryman’s absence was not due to military service, where the United 
States was not engaged in war during the period of abandonment. 

Credit for constr uctive. residence during absence on account of official em- 
ployment can not be allowed where actual residence has never in good . 

faith been established. . 


First Assistant Secretary Pierce to the Commissioner of the General 
(F.W.C.) © Land Office, April 14, 1910. (G. C.R.) 


Linus J eee has appealed from your office decision of November 
- 26, 1909, which affirms the action of the register and receiver, holding 
for cancellation his homestead entry No. 1764, made March 26, 1907, for 
the N. 4 SE. 4, Sec. 25, T. 153 N., R. 95 W., Williston, North Dakota. 7 
The, action resaltea trout Ja sonteat filed January 26, 1909, by 
Edward McKeen alleging abandonment for more than one year, 
failure to establish a bona fide residence on the land and failure to 
improve the same as required by law, ete. | 
_- It is contended in the appeal: | 
_ 1. That the contest should not have been. dilewed because the entry- 
man’s final proof had been rejected by the register and receiver and 
your office, from which latter action he _ appealed before the con- 
test herein was filed. 
2. That the contest affidavit was fatally defective in n failing to 
allege that abandonment was not due to military or naval service. | 
3. That claimant’s absence from the land was due to performing 
- the duties of postmaster, to which position he had been regularly ap- 
pointed after entry. | | 
It is true claimant’s commutation. proof had bea rejected, and 
properly so, by -your office before. contest was filed. Such action | 
would not, however, in absence of an adverse claim, necessarily result 
in cancellation. The proof having been submitted fifteen months 
after entry, claimant had sufficient time thereafter to establish resi- 
dence on land, and, by complying with the neneee law, might have 
inade satisfactory final proof. 
The contest affidavit, however, ies a cause—abandonment for 
nearly two years—which, if proven, required cancellation. The con- 
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test could not, chevotore be properly objected to because of the prior 
proceedings on the proof. 

~ Claimant’s own testimony shows that he was postmaster at Nanda : 
North Dakota, and acted as such from about date of entry until the 
hearing herein, May 13, 1909. This is sufficient proof even if same 
was required to show that alleged abandonment was not due to mili- 
tary or naval service. Besides, it was not necessary either to allege 
_ or prove non-military or naval service in aid of the charge of aban- 
-donment—the time of the-alleged ‘absence being in 1907 and 1908 
when there was no war in qhieh the United States was engaged. 
Biesanz v. Jacobson (38 L. D., 317). 

The testimony shows that elemant ‘visited the land but one time 
before he was appointed postmaster. He stayed all night in a small 
house, 8 x 10 feet, as he described in his final proof. He took nothing 
with him to the land, but used such articles as were left there by a - 


_ former occupant. His real home, prior thereto, then, and thereafter, 


was at Nansen, where he owned a farm. He also kept a store there. 
The ‘ia provernents he caused to be made on the land were of the most 


meagre character. | 
The Department is of opinion that your office and the local office 


were right in finding and holding that he never established Residence = 


on the land before appointment to said office. 

It follows that he is not justified in claiming constructive residence 
~ on the land—the only kind of residence he alain 
The action appealed from is affirmed. 





REPAYMENT—REJECTION OF TIMBER AND STONE -PROOF_SEC- 
TION 1, ACT OF MARCH 26, 1908. 


Marcarer E. Sigua: ; 


Where the proof submitted on a timber and stone claim is challenged by the 
land department and the claimant notified that unless he applies for a 
hearing his claim will be rejected, and to avoid the expense of a hearing 
he relinguishes the claim and applies for return of the purchase money, . 
repayment may be. allowed under section 1 of the act of March 26, 1908, 
in the absence of fraud or bad. faith, the action of the land department | 
amounting to a rejection of the proof within the meaning of that section: 


First Assistant Secretary Pierce to the Cena of the General 
(O.T.) Land Office, April 14, 1910. (J. H. T.) 


Margaret E. Scully has appealed from your decision of J uly 14, 
1909, denying her application for the return of the purchase dened 

paid under timber and stone sworn statement 0560, cae July 3 
1906, for the NW. 4 SW. 4, S. 4 SW. 4, Sec. 21, and NE. 4 z NW. 4 ty 
Sec. 98, TP. 2OUN R. 1 W., Lew aon Idaho, lad district. 

In her ap lieation to minke einen and stone entry, Miss Saytty 
made the usual averment that the land was most valuable for its 
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timber, and in her proof, which was. sabmisted August 27, 1906, she 


stated that the land was steep and rocky and covered with oe 
and contained about 400,000 feet of saw timber besides timber 
valuable for fencing, fuel, etc., and that a i to hold the land 
as an investment. . 

The proof was suspended by the iat affieete and re- seferved tei a 
special agent for investigation. A special agent made an adverse 
report, charging that the land was not properly subject to entry 
under the timber and stone act, as there was no timber or stone of 
merchantable value on the land, and that the same was chiefly 
valuable for agricultural and grazing purposes. The claimant was 
notified of these charges by a letter of the local land office dated 


September 4, 1908. She was afforded opportunity to make answer — 


to the charges, and for a hearing in defense of her claim, and was 
_ further notified that if she failed to apply for a hearing the claim 
would be rejected and the record thereof canceled. Under date of 


, October 17, 1908, she executed an affidavit wherein certain statements - 


were made urging that her application was made in good faith and 


_ that the land was subject to such entry, and further stated as to the 
character of the land that— - | 


the. evowth is young but of such character that what cannot be sawed can all. 
be disposed of at a very fair price for telephone and telegraph poles, railroad | 


ties, fence rails; building timber and wood. I am informed the special: agent 
stated that the Department attaches no value to this class of timber, and that 
in making his examination and. FCUORE he considered only saw timber to have 
a value. : 


She also called attention to the fuer that she had been sobiecied to 
the expense of two advertisements and to the further expense of 


traveling over 150 miles to make proof, besides paying $400 for the - 


land,.and had been called upon either. to.relinguish or incur the 
expense of a hearing; that she was a school teacher and had a 
widowed mother to support; that while she believes the land subject 
to timber entry she was unable through misfortune to bear the further 
expense of a hearing, and that if the proof could not be accepted, 


she desired to relinquish the land and obtain repayment of the money. 
Under date of May 5, 1909, claimant executed forma] rélinquish- ~ 


ment and application for repayment of the purchase money. The 
chief of field division transmitted the relinquishment to the local 
officers, recommending that the purchase money be re epaid, as he 
believed that Miss Scully had acted in good faith. The local officers 

made a like recommendation. You also | stated in your decision that— 


while it is reasonably clear that there was no fraud or attempted fraud in this 
case, and repayment might not be barred on that account, the claim was not 
rejected, all rights thereunder having been vountarny. relinquished before you 
had an ODEQELu any to PARE upon its merits, | a 
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You therefore held that repayment could not be allowed under 
section 1 of the act of March 26, 1908 (35 Stat., 48), or under any 
other provision of law. The said section referred to reads as follows: 

That where purchase moneys and commissions paid under any public land 
law have been or. shall. hereafter be coy ered into the Treasury of the United | 
States under any application to make any filing,. location, selection, entry, 
-or proof, such. purchase moneys and commissions shall be repaid to the 
person who made such application, entry, or proof, or to his legal representa- 
tives, in all cases where such application, entry or proof has been or shall here-: 
after be rejected, and neither such applicant nor his legal representatives shall 
have been guilty of any fraud or attempted fraud in connection with such 
application. 


To all intents and purposes and within the meaning of the repay- 
ment act the proof was rejected. It was not accepted, but on the 
contrary was challenged. Claimant was notified that.if she did not. 
apply for 4 hearing the proof would be rejected. She made it clear 
in response to that notice that she did not desire a hearing because of 
the expense involved, and ‘stated that if the proof could not be Ac 
cepted she desired to relinquish and. secure return of the purchase 
money. . Under the regulations (86 L. D., 112), this made up a. 
proper case for rejection because waiver of hearing rendered it un- 
necessary for the Government. to submit proof in support of the 
charges, and they stood as if admitted. Nothing further was neces- 
gary but the formal-rejection of the proof. This formal act was not 
performed until after she had filed the formal relinquishment and the © 
formal application for repayment. Your decision adheres closely to 
technical form and ignores the real effect and actual substance of the 
situation. ‘The Department 3 is of the view that this case has the status 
of rejected proof, and in view of the concurring finding of good faith 
_and absence of actual or attempted fraud, repayment will be granted. | 

Your decision is accordingly reversed and the papers transmitted 
herewith for action in accordance with this decision. 


~~ 


NATIONAL FOREST HOMESTEAD— QUALIFICATION—ACTS oF AUGUST 
30, 1890, AND JUNE 11, 1906. 


Winttram P. Watt. 


Ons who since the act of ‘August 30, 1890, has acquired title to 390 acres in the 
aggregate under the agricultural public land laws is disqualified to make 
entry in a national forest under section 2 of the act of June 11, “1906. 


First Assistant Secretary Pierce to the Commissioner of the General 
(O. L.) Land Office, April 14, 1910. ~ (C.J. G.) 


An appeal has been filed by Wilham P. Wall from the decision of 
your office of November 16, 1909, which affirmed the action of the 
oe officers in rejecting h his application to make homes tead my 
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under seen 2 of the act of June 11, 1906 (34 Stat., 938), for a tract 

of unsurveyed land which, when surveyed, will probably be within | 
sections 20 and 21, T. 3 N., R. 5 W., M. M., Helena, Montana. That 
‘section provides: 7 


That settlers upon lands chiefly valuable for agriculture within forest reserves 
on January 1, 1906, who have already exercised or lost their homestead privi- 
lege, but are otherwise competent to enter lands. under the homestead laws, are . 
hereby granted an additional homestead right of entry for the purposes of this 
act only, and such settlers must otherwise comply with the provisions of the 
homestead law, and in addition thereto must pay $2.50 per acre for lands en- . 
tered under the provisions of this section, such payment to be made at the time © 
of. making final proof on. such lands. 


The land applied for is within the Deer Lodge National Forest 

and in his homestead affidavit Wall alleged sctlanient on said land 
- May 18, 1904. He also stated, and the records of your office show, 
that he made desert-land entry for 160 acres in section 20, T. 32 N., 
_R. 23 E., upon which patent issued April 6, 1898, and homestead entry 
for 160 acres in section 13, T. 32 N., R. 22 B., upon which patent 
issued December 30, 1899. Wall further stated in his homestead 
affidavit that he was not the proprietor of more than 160 acres, and it | 
appears that he sold the land embraced in his desert-land and home- 
stead entries after acquiring title. 

The basis for the rejection of Wall’s application is that he is dis- 
guinlifed under the act of August 30, 1890. (26 Stat., 371,.391), to 
make homestead entry under the act of June 11, 1906, he having 
. since said date of August 30, 1890, acquired title to 820 acres as — 
stated, and this regardless of the fact that he has disposed of said 
lands. Your office holds that the act of June 11, 1906, does not . 
operate as a repeal of the act of August 80, 1890, which provides: | 


No person who shall after the passage of this act, enter upon any of fhe 
publie lands with a view to occupation, entry or settlement under any of the © 
-Jand laws shall be permitted to acquire title to more than 320 acres in the 
aggregate, under all of said laws, but this limitation shall not operate to curtail © 
the right of any person who has heretofore made entry or settlement on the 
public lands, or whose occupation, entry or settlement is validated by this act. 


In the appeal here it is urged that it was error to view the addi- 
tional homestead right given by the act of June 11, 1906, apart from 
or other than the original homestead right oe appelant. to limit the 
use or purpose of said act and section 2 thereof by the act of August 
30, 1890; to hold that the.act of August 30, 1890, was not repealed 
by the act of June 11, 1906, in so far as it attempted to limit the right 
of a settler upon a forest reservation. 

The act of August 30, 1890, was construed in. departmental instrue- 
tions of December 29, 1890 (12 L. D., 81), to extend to ald of the land 
laws and held to restrict the Roplicaut to enter public lands of what- 


568 _ DECISIONS RELATING TO THE PUBLIC LANDS. 


ever kind or seacapton agricultural, coal, mineral, or tore subject © 

. to private entry, based solely upon rights acquired sab eaucarly to the 
passage of said act, to 320 acres in the aggregate; but the act was ex- 
plained or conaracd in section 17 of the act of March 38, 1891 (26 
Stat., 1095, 1101), as follows: 

The provision of “an act making appropriations for maaan civil expenses af 
the Government for the fiscal year ending June 30, 1891, and for other purposes,” - 
which reads as follows, viz: ‘‘ No person who shall after the passage of this 
act enter upon any of the public lands with a view to occupation, entry or settle- 
ment under any of the land laws shall be permitted to acquire title to more 
than 320 acres in the aggregate under all said laws,” shall be construed to in- © 
clude in the maximum amount of lands the title to which is permitted to be 
acquired by one person only agricultural lands and not to include lands entered 
or sought to be entered under the mineral land laws. 


This was tantamount to declaring that the provision in the act of 
August 30, 1890, limiting the amount of land to which title may be 
~ acquired under the land laws by any one person to 820 acres in the - 
aggregate, applies to all lands acquired under any of the land laws 
except those relating to mineral lands. However, in the case of - 
W. R. Harrison (19 L. D., 299), in which decision was rendered Oc- 
tober 12, 1894, it was held that an entry of land valuable only for the 
timber and stone thereon should not be included in the maximum 
amount of lands that may be acquired under the limitation imposed 
by the act of August 30, 1890, as construed by said act of March 38, 
1891. That ruling was on the theory that agricultural lands are not 
subject to entry under the timber and stone act, and therefore such an | 
entry should not be included in the maximum amount of agricultural 
lands that could be acquired by any one person under the act of 
August 30,1890. But the Harrison case was overruled in instructions 
to your office of May 4, 1905 (33 L. D., 539), and the ruling has since 
been in force that timber and stone entries should be included in the 
maximum amount of land allowed under the act. of “August 30, 1890, | 
it being stated in said instructions: | | 

Upon consideration of the whole subject, the history of the legislation, the © 
evil sought to be remedied and the remedy applied, and studying the matter in © 
the light of well-defined rules of construction, the Department is now of the 
opinion that the purpose of Congress in the cited legislation was to apply the | 
rule of limitation to lands disposed of under any of the land laws, other than 


- those acquired under the mineral land laws; and in expressing its conclusion 
used the words “ agricultural lands” only in contradistinction to mineral lands. ° 


Based on these instructions the local officers were, on May 27, 1905 
(38 L. D., 605), instructed: 


First. That all persons who hereafter seek title to ‘any of the nonmineral 
public lands of the United States should be required to file said affidavit (Form 
4-102b) with their respective applications to enter, purchase or locate (see 
instructions of June 29, 1905, 33 L. D., 606), and no application for lands of 
that character should hereafter be either received or allowed, unless aE is sup- 
ported by such affidavit. 
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The foregoing was amended in instructions of June 29, 1905 (33 
L. D., 606), by eliminating therefrom the words “ purchase or locate.” - 
In the case of Charles H. Boyle (20 L. D., 255); it was held that 
the acreage that may be purchased by any one person at.a public sale. 
of isolated tracts is not limited in amount by the provisions of the 


acts of August 30, 1890, and March 8, 1891. This was because the. — 


terms “entered upon,” : entry,” and made entry,” having distinct. — 


meanings in the administration of the land laws, the purchaser at | 
public sale of an isolated tract does not “enter upon” the tract he 
thus purchases. See also case of Isham R. Darnell (21 L.D., 454). 
-. In the case of John W. Clarkson (31 L. D., 399), it was held that 
the act of August 30, 1890, does not apply to the location of military 
bounty land warrants held by assignment, and this for the reason 
‘that a general act should not be construed to deprive persons of 
rights under special legislation. Neither does the act apply to a 
soldiers’ additional right, Kiehlbauch e¢ al. v. Simero (32 L. D., 
418) ; nor to private cash entries, Lester B. Elwood (34 L. D., 949), 
which followed the principle controlling the case of John W. Clark- 
son, supra, and wherein it was said, referring to the act of August 30, 
1890: | 


That act has been construed by the seventeenth section of the act of March 38, 
1891 (26 Stat., 1095), to refer to agricultural lands and not lands entered under 
the mineral law, but it is evident that the act of August 30, 1890, and the 
explanatory act of March 8, 1891, had reference to lands under the general land 
laws that limit the quantity that may be taken under one entry and not to 
purchasers at private cash entries under ae that contain no restriction what- 
- ever aS to quantity. 

On the contrary, it was held in the case of Aatiiew Crocker (33 L. 
D., 370), that-an application to purchase land under section 3 of the 
act of September 29, 1890 (26 Stat., 496), should be taken into con- 
_ sideration as coming within the limitation contained in the act of 
August 30, 1890, as such an application is evidently made with a 
view to “ eeeupation, entry or setulement - under the land laws within 
the purview of said act. | 

In instructions of J anuary 18, 1904 (82 L. D. , 400), the affidavit 
theretofore required to be made of homestead applicants was amended — 
so as to state that since. August 30, 1890: “I have not acquired title 
to, nor am I now claiming quieras of the agricultural public land 
- Jaws, an amount of land which, together with the land now applied 
for will exceed in the aggregate 320 acres.” This was embodied in 
General Land Office circular of Ja anuary 25, 1904, page 79. 

In the case of Stuart v. Burke (382 L. D. , 646), which involved a 
_ desert-land entry, it was held that the fecericeionl or limitation in the | 
act of August 30, 1890, applies only to “acquisition of title” and not. 
to the amount of land that may be “entered or filed upon” under 
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the agricultural pabiie land laws. oe also ‘cases of Mabelle L. 
' Meserve (33 L. D., 580) and Trentham v. Copenhaver (38 L. D., 310). 
Paragraph 8 of the regulations of November 30, 1908 (37 L. D., 
289), under the timber and stone law, limits entry under said law toa 
person who “ has not already acquired title to or is not claiming under 
the homestead or desert-land laws through settlement or entry made 
since August 30, 1890, any other lands Rae with the Jand he 
applies for, will aboenate more than 320 acres.” 

The eeoulut ions of November 380, 1908 (37 L. , 812), under the 
desert-land laws, prescribed in section 5 thereof: 

Moreover, by the act of August 30, 1890 (86. Stat., 891), no person is per mitted 
to acquire title under all the agricultural land laws, to more than 320 acres; 
therefore, if a person has, since August 30, 1890, acquired, under any of the 
laws except the mineral laws, 320 acres, or is at the date of his application 
claiming 320 acres under said laws, he is not authorized to make a desert-land. 
entry for any. quantity whatever. 

In paragraph 7 of instructions of December 14, 1909 ) (38 L..,D., 
361), under the enlarged homestead act of February 19, 1909 (35 
_ Stat., 639), 1t is set out: | , 

A person who has, since August 30, 1890, entered and acquired title to 3820 
acres of land under the agricultural-land laws (which is construed to mean - 
. the timber and stone, desert-land, and homestead laws), is not entitled to make 
entry under this act; neither is a person who has acquired title to 160 acres 
under the general homestead law entitled to make another homestead entry 
under this act, unless he comes within the provisions of section 3 of the act 
prov iding for additional entries of contiguous lands, or unless entitled to the 
benefit of section 2 of the act of June 5, 1900 (31 Stat., 267), or section 2 of 
the act of May 22, 1902 (82 Stat., 203), 


It.is thus shown that the limitation of acreage prescribed in the 
act of August 30, 1890, has been applied to entries under all of the 
land laws, except those relating to mineral Jands, where the lands 
were taken with a view to occupation, entry or settlement under said . 
laws. The evil intended to be remedied by said act was the acquisi- 
tion of title to various tracts of 160 acres each under the laws that 
one person could theretofore acquire. The act was not made retro- 


: active, but the maximum “that any one person. could take in the 


future was not more than 820 acres. The history of legislation shows 
that wherever there has been a departure from the ordinary limita- 

tion in the matter of acreage any increase has been authorized by 
some specific provision of law. 

To entitle one to the provisions of the act of June 11, 1906, he must 
have been a settler within a forest reserve on January 1, 1906. The 
act provides for two classes, those who have already exercised the 
homestead privilege and those who have already lost the homestead . 

privilege. In addition, it must be shown that applicants are other- 
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wise competent to enter lands under the homestead laws. Prior to. 
his settlement upon the land in question, Wall had acquired title to 
- 160 acres under the homestead law, and if this were all, he would be 

entitled to make. entry.under the act of June 11, 1906; but in addi- 
tion: to exercising the homestead. privilege he: a entered and com- 

pleted title to. 160° acres under the desert-land law, and on that: 
account is not “otherwise competent to enter lands under the home- 
stead laws,” in view of the act of August 30, 1890, which provides. 
that no person shall, after the passage of said act, be permitted to 
acquire title to more than 320 acres in the aggregate, under all of the’ 
land laws. Whether said act be regarded as a homestead law or not, | 
_ as suggested by the appeal, is immaterial, in that it limits the amount 
of land that may be acquired by any one person to 320 acres under 
all of the land laws. The fact that Wall sold the lands covered by 
his homestead and desert-land entries does not alter the fact that he 
acquired title under the land laws to 320 acres. The act of June 11, 
1906, does not expressly repeal the act of August 80, 1890, and repeals | 
by implication merely are not favored. 

As no exception has been made of the limitation contained in said 
act when applied to entries made under the timber and stone, desert= 
land, enlarged homestead, and other acts, no good reason appears 
for ae an exception in the case of lands subj ect to disposal under 
the act of June 11, 1906. 

The decision of your office herein is affirmed. 


SETTLEMENT—ENTRY—CHIPPEWA LANDS. 
McCaw »v, Sorvart. 


Under that portion of the instructions of July 23, 1908, governing the opening‘ 
_of certain Chippewa lands, which forbids intending settlers and entrymen 
to go upon the lands prior to the hour of opening; one who passes over a 
portion of such Jands prior to the hour fixed, in order to take a position | | 

, -upon a tract held in private ownership within the area to be opened, with a 
view to thereby acquire a point of vantage from which to make settlement, 
and makes settlement therefrom immediately after the hour of opening, 
does not thereby acquire any right as against another who was. standing 
in line at the local office and made entry for the same tract shortly oe 
the hour of ea 


Forst Assistant Sieias Pierce to the Commissioner of the General 


(F.W.C.) Land Office, April 16, 1910. — . (E.L.C.) - 


_ Alex Sorvari has appealed from your office decision of November 
— 20, 1909, in which you affirm the action of the local officers and hold 
for cancellation his homestead entry 01295, made September 15, 1908, 
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for lots 3 and 4, ni the S, 4 NW. 4, Sec. 1, T. 50 N., R. 19 W,, Du 
-luth, Minnesota, land dient: 

The tract in question is a part of the ended Chippewa lands opened 
‘to settlement at 9 o’clock A. M., September 15, 1908, under the acts 
of June*27, 1902 (32 Stat. | 400), and May 23, 1908 (35 Stat., 268): 
On that day at 9.30 the defendant made his entry at the i office - 
and oti“November 14, : ‘following, the plaintiff applied to enter the, 

same land, alleging prior settlement. Hearing was ordered to de- 
termine. the respective rights of the par ties, at which both appeared 
in person and by counsel and submitted testimony. The facts as a 
closed by the record are substantially as follows: 

On the morning of the 15th of September the plaintiff, in com- 
pany with certain other parties, left the town of Brockton, which is 
about 74 miles from the land, and walked to section one. They 
entered the section near the northeast corner thereof, then pro- 
ceeded south until they struck the quarter stake on the east line of 
said section; from there they proceeded west to the center stake of — 
said section, arriving there about twenty minutes of 9 A. M. At 
thirty seconds after nine o’clock plaintiff stepped.on to his land. The 
-NE. } SW. 4 was owned by one Stevens, and it was from this land 
that. a was made by plaintiff upon the land involved. Imme- 
diately after making settlement plaintiff proceeded to erect a cabin 
_ thereon and has since maintained his residence upon said tract. The 
defendant on the morning of the 15th of September, 1908, was stand- 
ing in line at the door a the local land office where he had been for 
more than three weeks prévious, but did not get: his filing on the land 
until 9.30. 

The foregoing facts which are sider ly established by the testimony, — 
show conclusively that McCaw’s settlement was made prior to Sorvari’s" 
_entry. .The only other question presented for the consideration of 

the Depar tment is as to whether or not the plaintiff, McCaw, was dis- 
qualified to’enter said land by reason of his having entered ‘upon 
ceded lands covered by. the departmental instructions of July 28, 
7 1908, prior to the hour of opening. 

All of section 1, T. 50 N.; R. 19 W. excel the N. $ SW. 4 na the 
SW. 4 SW. 4, was sncladed’ in the’ schedule of Sly: 93, 1908. The 
aniethuctions of July 23,1908 (37 L. D., 61), provide as followa: 

All persons who go upon any of the lands .. . -, with a view to settle- 
ment thereon, prior to the hour the lands are formally opened to settlement 
- and entry, will be considered and dealt with as trespassers, and preference will 

be given the prior legal applicant, notwithstanding such unlawful settlement. 

The instructions above quoted are very similar to the statute under — 
consideration by the Supreme Court in the case of Smith v. Townsend 
(148 U. S., 490, 498-499), wherein Justice Brewer in construing the -. 
prohibition contained i in said clause, said: “ The prohibition i is egainst | 
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entering upon ‘ any part of said fonda” meaning thereby the » whole 
body of lands.” 

The object sought by: this pr ohibitive clause in die law.and in the 
instructions was to give all parties an equal chance to-obtain land, 
and to prevent one party from taking advantage of another by going 
upon the prohibited area prior to the time settlement could lawfully 
be made. While it does not appear that the plaintiff went upon the 
lands entered by him prior to the time the lands were opened, yet it 
does appear that. or tly prior to the appointed hour of opening he 
crossed over the E. 4 of said section for the purpose of obtaining a - 
point of vantage oni which to settle upon his land, and by so doing 
was able to settle upon the land before the defendant could get his. 
entry filed. It was to prevent just such advantage as was gained by © 
plaintiff by being present upon the land that ee instructions were 
issued, 4 | 

It is true that the ‘taint was upon private land adjoiming the 
tract upon which he subsequently made settlement, for a few minutes — 
_.prior to 9 o’clock, but: this point of vantage was abiaiued by him by 
trespassing upon ‘and following out the ies upon land included in- 
the schedule, and expressly included : in the instructions herein quoted. 
The case is similar in principle to the case of Peter Reuter v. John W. 
Gregg, decided } May 3, 1909, by the Department (unreported). The 
question presented in said case was as to the disqualification of Reuter 
to make entry under the provisions of section 4 of the act of March 3, 
1905 (33 Stat., 990), as follows: - tg f 8 | 
and until said lands are opened. for settlement no person ‘shall enter upon and | 
_-oecupy the same, and any person violating this provision shall never be per- 
witted to enter any of Said lands or acquire any title thereto. 

It appeared that prior to the time of opening, Reuter, in company 
_ with another party, walked up the railroad track about a mile, and. 
that the right of way of said railroad crossed 4 corner of one of the 
quarters open to entry by said act; he did not leave the right of way 
and was not within a mile of the land he sought to enter. ' It was 
held that he had: violated the provision ‘of.that portion of the act. 
above quoted and was therefore disqualified to make entry. In the 
case under consideration McCaw disqualified ee to make entry . 
of the land in question by being present upon the E. $.of said section 
1, which was covered by the instructions of J uly: 23, 1908, pias ty prior 
to the hour of opening the same. 

Your decision is accordingly reversed and the ee of Sars vari will 
remain intact. : ; 


it 


Ruer 4 W, eee OF Hranty ET AU. 


Motion fot review of departmental decision of April 16, 1910, 38° 
L. D., 387, denied by First Assistant Secretary Pierce, April 16, 1910. 
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_ INSANE ENTRYMAN—HEIRS—ACT OF JUNE 8, 1880. 
Hairs or ANTHONY SIANKIEWICZ. 


The act of June 8, 1880, is not applicable where the entryman, prior to becom- 
ing insane, failed to comply with the law in good faith, or where he is not 
living at the time application is made to offer pr oof, . 


First Assistant Secretary Pine to the Commissioner of the General 
(B.W.C.) =» Land Office, April 16,1910. (J. H. T.) 


August 17, 1909 (not reported), the Department affirmed your de- 
cision of May 29, 1909, holding for cancellation homestead entry 
01529, made October 19, 1896, by Anthony Siankiewicz, for the W. 4 
NE. '}, and W. 4 SE. 4, Sec. oA, T. 22 N., R. 4 E., ‘Phoenix, Avironn, 
land district. | | 

Under date of April 7 7, 1910, you i eueiiiedl a motion for review 
and for rehearing and mepowted: that the said entry was canceled 


-- October 29, 1909, and the case closed. 7 
After very careful consideration. of the matters urged in dapat a 


of the motion for review, no reason is seen for disturbing the action 
heretofore taken. 

The entryman committed suicide May 21, 1898. A pretense of 
cultivation was kept up for several years in behalf of the heirs, but. 
the Department affirmed your office in finding that the entryman had 
not in good faith complied with the law as to residence and cultiva- 
tion pice to death, and that since his death the heirs had made | 
merely colorable compliance as to cultivation and had not fulfilled 
the requirements of the law. It is now urged that if the Department — 
should hold to its former decision that the heirs had not made sufli- 
clent compliance with law, then a rehearing be granted to permit the 
- heirs to show that the entryman prior to his death was insane and 
thus entitle them to patent without performing cultivation since the 
claimant’s death. : ; 

The question as to the entryman’s sanity was not raised at the > 
proper time, and furthermore the facts stated do not justify the con- 
clusion that he was insane, and even if insanity were proven, the 
act of June 8, 1880 (21 Stat., 166), would not be effective to grant 
relief, for the following reasons: . 

1. The act is not applicable in cases ; where the entryman, prior to 
becoming. insane, failed to comply with the law in good faith. The - 
Department holds that the entryman had not complied with the law 
prior to his death. 

2. The act can be applied only 3 in case the entryman be ie at 
the time application is made to offer proof. In this instance the 
entryman has been dead nearly ten years. In the meantime the heirs 
have not invoked the said act but have made a pretense of compli- 
ance with law as to cultivation. 
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‘No reason is seen. for granting a rehearing and therefore the mo- 
tion is denied.’ | 


ee 


INSPECTION OF SERIAL NUMBER REGISTERS IN LOCAL OFFICES. 
INSTRUCTIONS. 


DEPARTMENT oF THE LNTERIOR, — 
General Lanp OFFice, 


Ww ashington, D. @., April 16, 1910. 
ReGISTERS AND, RECEIVERS, 


United States Land Offices. 5 

-Gentiemen: The following instructions are issued in response to 
the request of many local officers, who are in doubt as to the propriety. 
of permitting the general public, and especially agents and attorneys, 
to have access to the Serial Number Register. 

Departmental instructions of October 6, 1904 (33 L. D., 267), pro- 
vide that applications to inspect records shall be “denied in all 
‘instances in which the orderly dispatch of public business would be 
materially interfered with.” The access of agents, attorneys, and 
the public generally to the Serial Number ‘Register would not only, 
in almost every instance, seriously hamper the orderly dispatch of 
business in your office, but is open to the further objection that 1¢ 
would afford the unscrupulous and litigious a complete docket of | 
every matter pending before the land department, whether before 
you, this bureau, or the Secretary of the Interior. | 
_ It is believed that, in almost every instance, the status of any tract 


of land may be abtained by reference to the plat and tract book; and _ 


if inquiry, by @ party in interest, be directed to any application or 
other matter to which a serial number has been assigned, you may, if 
it be compatible with the orderly dispatch of the public business, per- _ 
‘mit such party to examine the notations upon the register under such 
serial number, but no other; and such examination must be made 
under the observation of an officer or clerk. | 
Registers and receivers are required, by section 2 of an act of 
March 3, 1883 (22 Stat., 484), to furnish, upon application of the 
proper State or Territorial authorities, ae taxation purposes, lists 
of all lands sold in their respective districts and collect therefor a 
fee of ten cents per entry (36 L. D., 194). If, as sometimes hap- 
pens, you are unable, because of pressure of other business pertain-— 
ing to the entry of public lands, to prepare such lists, a duly accred- 
ited representative of the State or Territory may have access to the 
“Serial Number Register” for that purpose, provided he first ex- 
amine the “Abstract of Final Entries” and procure therefrom the 
list of serial numbers to be examined, which examination must be 
conducted under the observation of sither the register, receiver, or 
a clerk employed under the authority of this office. If, at any time, 
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the privilege extended to the representative. of the State or Terri- 
tory be abused by inspection of other matters than that. within the 
scope of his investigation, and, especially, by making notes of cur- 
rent business, you are directed to summarily refuse him further 
access to the “ Serial pees Register ” and report the matter to 
this office. , : ; 
Inspectors will be required to report all. violations by local officers, 
of these instructions. 7 
Very respectfully, 7 | Frep DENNETT, 
| . | — Commissioner. 
Approved: | a 
R. A. ae Seonetaay 


— 


COAL LANDS—SURFACE RIGHTS—FORM 4357 AMENDED. 
CircuLar. 


DrparTMENT OF THE INTERIOR, 
GENERAL LAND Once _ 
Washington, D. C., April 18, 1910. 


RucisTers AND Rucxivers or Untrep Srates Lanp) Orrices, anp 
Spectra AGENtTs or THE GENERAL Lanp Orrice. 


Gentiumen: The circular of September 7, 1909 (88 L. D. , 188), 
giving instructions under the act of Congress approved March 3, 
1909 (85 Stat., 844), “For the Protection of Surface Rights of 
Entrymen,” is hereby amended as follows: | 

In form 4-357 (38 L. D., 185), containing the notice of ‘right of 
election, together with the election to receive patent upon non-— 
mineral claim, exclusive of any deposits of coal in the land, the venue 
‘in lines 1 and 2 of the election to receive patent is hereby slat a. 
as is also the phrase “ being duly sworn ” in line six of the reverse 
side of the form. The certificate of the execution of the election is 
eliminated, as is also “note 1” thereunder ; and, in lieu thereof, the 
following form is prescribed : | 


The foregoing election was, in our presence, end to or by the said 
who is to each of us personally known, and we, the undersigned, have 
this day hereunto set our hands as witnesses of the cures thereof. 





























Dated. this day of : 19—, at State of 
: Name Residence 
Name Residence 











This change in the form is made because of the fact that the act 
_ of Congress referred to does not require that the election be sworn to. 


eepecieullys y; - 
FRED Dane, 


Commissioner. 
- Approved: 7 a 
| CR A, BaLLincer, Secretary. 
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ENLARGED HOMES TEAD—ADDITIONAL EN TRY-MARRIED WOMAN. 


. ALICE C. Sr. cess ET AL. 


A married woman is not by reason of. her marriage disqualified to. make entry 
under section 3 of the enlarged homestead act of February 19, 1909, as 
additional to an entry made by her prior to her marriage. 


First Assistant Secretary Pierce to the Comuaissioncr of the General 
(O. TL.) Land Office, April 18, 1910. (CI. G.) 


An appeal has been filed by Ira C. Benson from the decision of 
your office of December 3, 1909, rejecting his application to make 
additional homestead entry under section 3 of the act of February 19, 
1909 ~ Stat., ea , for the SE. 4 SW. 4, SW. 4 SE. 4, Sec. 19, NW. 4 
NE. 4 and NE. } NW. 4, Sec. 30, T. 55 N., R. 65 W., Sundance, 
‘Wyoming, and ne the application of. Alice C. St. is ohn for the 

land under said act. | 

The Jand in question was embraced in the homestead. entry of — 
Grace-M. Hendricks, now Grace M. Cole, made November ‘11, 1907, 
and so remained up to May 10, 1909. On the latter date Berison | 
filed in the local office a relinquishment of Hendricks, executed Feb- 
ruary 10, 1909, before H. H. Gunderson, United States commis- 
sioner, together with his application to enter the land under said act 

f February 19, 1909. On the same date, to wit, May 10, 1909, another 
relinquishment of Hendricks, dated March 12, 1909, and executed 
May 8, 1909, before the same United States commissioner, was filed ~ 
in the local office, and an application by St. John to enter the land - 
. under the same act. ‘Both relinquishments and applications were 
stamped as having been filed the same date-and hour, to wit, May 
10, 1909, at nine a. m. The ne made report of the maeNten 
November 4, 1909, as follows: , aoe a. 


May 10th, 1909, Ira C. Benson filed in this office a relinquishment to the last 
named tract of land dated some time prior to date of filing, asking that he be 
allowed to file under act of Feb. 19, 09, additional homestead entry ros . 
for the following reason. 

Another relinquishment was presented by some other man, whose name I did - 
not.Jearn, but it. was not Mr. St. John the husband of the entrywoman in 
question, insisting that his relinquishment be accepted first and the land given 
to Mrs, St. John as he was in the office first. 

I examined his relinquishment and found it was of much iter date than the — 
one given Mr. Benson, therefore we rejected both and told them we would send 
both ‘Sets of papers to the Hon. Commissioner for action. 


It thus appears that Benson’s application was rejected, Beeatise of 
the claimed priority of the relinquishment and application filed by 
some one in behalf of St. J ohn, while the latter’s was rejected because 
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of the earlier date of the relinquishment presented by Benson. Your 
office sustained the rejection of Benson’s application and directed 
allowance of St. .John’s, for the following reasons: The land was” 
not open to entry under the act of February 19, 1909, at the time 
Benson procured Hendricks’s relinquishment, which was filed by him 
May 10, 1909; it is not clear that he at that time or any time prior © 
to malaag application for the land had any intention to enter 
the same; that for some reason, in an affidavit filed with his applica- 
tion, Benson seems unwilling to have it appear that he obtained the 
Hendricks relinquishment on the date. it was executed; that in said 


- affidavit-he swore that he purchased the improvements on the land - 


February 10,1909, and that Mrs. Gole “ was to relinquish,” so that he 
— eould file on the land: that it is alleged by one of the witnesses to 

the relinquishment executed May 8, 1909, in behalf of Mrs. St. John, 
that. the relinquishment executed February 10, 1909, was placed in 
the hands of a man who was a dealer in such papers, and that such 
~ was the situation March 7, 1909. — 

With the papers is an affidavit by Charles L. St. John, husband of 
— Alice C. St. John, executed May 10, 1909, and gadlorsed as having 
‘been filed in the local. office at nine a. m. on that date, in which he 
_ states, among other things, referring to the ane covered by the 
- Hendricks entry: . = 4 

I now offer a relinquishment to the said land, and ade that the’: same be 
accepted for the reason that the same was offered at the said land office, on the © 
10th day of May, 1909, and was not accepted by the said Jand office for the reason . 
that another relinquishment for the said land was offered at the same time by 
- one I. D. Benson; . . . that I. D. Benson had a relinquishment to this same 
land once before, and he bought the same for the PUEDORE of speculation and 
not. for his own use. , 

In a corroborated affidavit filed a his application of ee 10, 
1909, Benson stated: 


That he the said affiant did upon the 10th day of February A. D. 1909 buy — 
all of the improvements on said land the said applicant was to relinquish so that | 
said applicant could file on the said last above described tract of land that under 
the said above described relinquishment he the said applicant did go on and 
- cultivate the said land to the extent of 30 acres of land that the same is in crop | 

at this time that he has made this application herewith in good faith that he the 
said applicant'did pay unto said Grace M. Hendricks the sum of two hundred 
dollars for the said improvements and if she would relinquish as is evidenced 
by letter herewith attached and is signed by. the cashier of the bank at Hulett, 
‘Wyoming, who seen the said money paid over to the said Grace M. Hendricks. 


In a letter dated May 8, 1909, the cashier of the Hulett, Wyoming, 

bank, states that he perdonally knows that Mrs, Hendricks received 
from Benson the sum of $200 “ for her relinquishment, for which we. 
understand said party has relinquished to another parky and said 
party has nee before Hi. HL. Gunderson,” 
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In an affidavit dated J anuary g, 1910; the re sakes that he. . 


personally knows that Benson did pay to Grace M. Hendricks’s hus- 
band, A. P. Cole, $200, and Teceived relinquishment for the land in 
. question. 

HH. H. Gunderson, the United. States commissioner before whom the 
respective relinquishments were executed, says that during the months 
_ of April and May, 1909, Benson frequently came into his office and 
-. Inquired if he could rialee additional homestead entry under the Mon- 
dell homestead law, indicating to him that he desired to make filing 
upon land adjoining his original homestead entry. 

In an affidavit dated January 14, 1910, Benson states that he bought 
the improvements on the land in question with the understanding 
that he was to have a relinquishment, which he received, and in- 
tended to make an additional homestead entry under the enlarged 
homestead act; that he has been improving said land since purchas- _ 
ing said enc alee and has under cultivation at least thirty 
acres, and that he has expended in labor on said land at least $220, 
in addition to the $200 paid Hendricks for the improvements thereon. 

In his appeal here Benson states, under oath, among other things: 
- LT applied at the land office a number of times to file, but was informed that 
I could not for some time—until they received-instructions. Our local. land 
office received instructions on May 8, 1909, to receive filing under the Mondell 
expansion. I was ‘at home at work and did not know until Sunday what had 
been done. I.then learned that this woman, Grace M. Hendricks, had gone 
before Herman H. Gunderson and. made another relinquishment in favor of. 
her sister, Alice Hendricks, who is now Alice St. John. 

I paid $200 for the privilege of filing and those two ladies and their hus- 
bands, together with the aid of one J. M. Cole of Hulett, Wyo., concocted a 
scheme to beat me out of my money and labor. This man, J. M. Cole, lived 
in Hulett, and he ‘watched the land office until the opening, then he notified 
them the same day and they went down and made out their papers. _ 7 

This was done on the 8th day of May, 1909. On May 10th, I went to the 
land_ office at Sundance, Wyo., to file. I had only presented my application, 
when they arrived with their application for record. | 

The record shows that Alice C. St. John, formerly Alice C. 
Hendricks, was married October 20, 1908. see present application, 


of date May 10, 1909, is as additional to her homestead entry made _ | 


November 11, 1907, while: a single woman, for the SE. } SE. 4, Sec. 19, 
S.4 NE. 4 maa NE. 3 i NE. 4, Sec. 30, T. 55 N., R. 65 Waon which. 
final proof had not been made. Prior to the register’s report of No- 
vember 4, 1909, and with their returns for May, 1909, the local officers. 
transmitted said application with the statement that they had re- - 
jected same because the applicant was a married woman. Under date 
of July 27, 1909, your office advised said officers that the fact of the 
eee marriage subsequent to her original entry, did not of itself a 
disqualify her to make additional entry under section 3 of the act of . | 
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Tonraey 19, 1909, supra, and her application was wobarnbd: for action | 
thereon accordingly. Subsequently, attention having been called to 
Ira C. Benson’s claim, your office, on October 28, 1909, instructed the 
local officers not to allow either, application to go of record until they 
were further advised. 

The character of lands contemplated by the act of ay 19, 
1909, known as the enlarged homestead act, are such as are not “ sus- 
ceptible of irrgadon at_a reasonable cost from any known source of 
water supply.” Section 3 of said’act provides: | 

That any. homestead entryman of land of the character herein described, 
upon which final proof has not been made, shall have the right to enter public 
_lands, subject to the provisions of this act, contiguous to his former entry,. 
which shall not, together with the original entry, exceed three hundred and 
twenty acres, and residence upon and cultivation of the original entry shall be 
deemed as residence upon. and cultivation of the additional entry. 

This section is remedial and is but an enlargement of an existing 
incomplete homestead entry.. ‘Viewed in this light, the marriage of 
the entrywoman does not render her incapable of availing herself of 
the benefits of said section. 

Under all the circumstances, the Department is of opinion that a 
hearing: is required to satisfactorily determine the issues between the 
dae to this controversy. The decision of your office rejecting Ben- 
son’s application and awarding right of entry to Alice C. St. John is, 
therefore, vacated, and your office will proceed accordingly. 


——— 


SELECTIONS UNDER CAREY ACT—WITHDRAWALS—ACT OF MARCH 
15, 1910. 


REGULATIONS. - 


Supplemental to regulations concerning the selection of desert lands 
‘by certain States and Territories, approred April 9, 1909 (37 L. D., 
624). 

By the act of March 15, 1910 (Public, No. 87), section four, act of 
August 18, 1894 (28 Stat., 372, 422), commonly known as the Carey ~ 
Act, was amended so as to authorize the Secretary of the Interior, 
upon application ‘of a beneficiary State or Territcry, to temporarily 
- withdraw from settlement or entry public lands of the United States,. 
pending survey and investigation preliminary to the filing of appli- 
cation for the segregation of such lands under said act, of August 18, | 
1894. | Ns 

The text of ih act Is as follows 

Be it enacted by the Senate and House of Representatives of the Unitea States 


of America in Congress assembled, That to aid in carrying out the purposes of 
‘Section four of the act of August eighteenth, eighteen hundred and ninety-four, a 
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entitled “An act making appropriations for sundry civil expenses of the Govern- 
ment for the fiscal year ending eighteen hundred and ninety-five, and for. other | 


purposes,” it shall be lawful for the Secretary of the Interior, upon application 


by the proper officer of any State or Territory to which said section applies, to 
withdraw temporarily from settlement or entry areas embracing lands for which | 
the State or Territory proposes to make application under said section, pending 
the investigation and survey preliminary to the filing of the maps and-plats and 
- application for segregation by the State or Territory: Provided, That if the 
State or Territory shall not present its application for segregation and maps 
and plats within one year after such temporary withdrawal the lands so. with- 
drawn shall be restored to entry as though such Welncraweals had not been made. 
Ppney ey March 15, 1910. : 


~ ReeuLarTions. 


1. Under the provisions of this eneadacny act, public vee of the 
United States may be temporarily withdrawn upon proper. applica- 
tion by.a beneficiary State or Territory that proper surveys may be 
prepared, and investigation made preliminary to the filing of appli- 
cation by such State or Territory, for the segregation of en lands 
“under the Carey Act. | | 

If such application is not filed within one year roti the date of 
withdrawal, the lands. so withdrawn will, as directed by the act, be 
immediately restored to entry. 

No provision is made for the extension of such a . temporary with- 
drawal. 

_. 2, To obtain the benefits of this amendatory act, the State or Ter- 
ritory, through its proper official, will be required to file in the local 
land office ‘in the land district within which the lands sought to be * 
withdrawn lie, an application therefor (see appended Form B), 
which shall set forth the name of the individual or corporation pro- 
posing to reclaim the lands; that all of the forms and conditions im-. 
posed by the State law upon such proposer, .prior to segregation, © 
have been complied with; that, from the showing made by the pro- 
poser (or state other source of cufokmntioh): it is believed that suffi- . 
cient water to irrigate the whole of the lands asked to be withdrawn, 
. over and above prior appropriations, is available, and that the pro- 
poser has either acquired title to such water, or applied for the same, 
and that the lands are desert in character. 
Appended to the application should be a list of the ists asked to 
be withdrawn ; if the lands are unsurveyed, the fact should be set 
forth, together with a statement that an pene ton for the survey — 
thereor has been filed in the office of the surveyor-general. i 
8, Accompanying such application should be filed an affidavit (see 
appended Form C), based upon personal examination, that the lands 
sought to be withdrawn are desert in character, as contemplated by 
the Carey Act, and are noone | 
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This affidavit should be made either by the proposer, his or its 
engineer, or by the State or Territorial engineer, or one of his as- 
sistants. oe 

4, Where the lands sought to be withdrawn are taated in more | 
‘than one land district, a list must be filed in each district, describing 
the lands in that district. 

5. Upon the filing of such application, i register will at once wots 
the same upon his records and will thereafter reject all applications — 

to enter, purchase or select any of such lands, excepting when settle- 
- ment or application to enter, purchase or select prior to the date of | 
filing of the States application is alleged, or disclosed of record; he 
will then at once transmit the application to this office for further 
action, first noting thereon the date of none over r his written slona- 
ture. 

6. Within three months after the ists of fling the spuliention for — 
withdrawal i in the local office, the State must file a corroborated affi- 
davit by the proposer, his or its engineer, or the State engineer, that 
the work of surveying and laying out the proposed irrigation system 
has been actually commenced: in the field and is being energetically 
prosecuted ; this affidavit should show the work accomplished and the 
result. 

In default of such showing by the State, the withdrawal will be 
promptly revoked. | 

7. In the event that any ae the tracts withdrawn are found to be 
above the proposed irrigation works, or for any other reason not sus- 
_ ceptible of irrigation, the fact and deenanuen of the non-reclaimable 
land by smallest legal subdivisions should be at once communicated 
to this office, that they may be relieved from the withdrawal. 

8. If at any time after withdrawal it is shown that the State is not 
energetically prosecuting the investigation and survey of the lands, 
that the same are not: reclaimable by the proposed system of reclama- 
tion, are not desert in character, or for any reason are not subject to. 
the provisions of the Carey Act, or that the proposer is not proceed- 
ing in good faith, the withdrawal will be at once revoked. | 

9. The one year mentioned in the act as the period of withdrawal 
will commence to run from the date of the filing of the application | 
: for withdrawal i in the local land office. | 


Form B. 
STATE OF ; 
UNITED STATES Ta OFFICE, 


, , 19—. 














| : —, the duly authorized agent of the State of 
virtue of an act of Congress approved August 18, 1894 (28 Stat., 372, 422), 
and the acts amendatory thereof, and in pursuance of the rules and regulations 








, eee and by | 
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prescribed by the Secretary of the Interior, hereby makes and files the follow- 
ing list of desert public lands which the State is authorized to select under the 
provisions of the said. acts of Congress, as an application for the temporary 
_ withdrawal of sach lands under the provisions of the amendatory act of March 

15, 1910. (Public, No. 87 ), preliminary to the survey and investigation thereof, 
- with a view to their selection under said act of August 18, 1894, and I hereby . 
certify that this application is made at. the instance of who 
(which) has filed with the State Land Board (or other proper official or body): — 
a proposition to reclaim such of the lands included in said list aS may be found 
susceptible of irrigation and reclamation ; that said proposer has complied with 
all of the forms and conditions imposed by the laws of the State of — 
upon such proposer prior to segregation; that from the showing made by him 
(or it), and from other data at my command, I verily believe that. sufficient 
water to irrigate the whole of the lands withdrawn, over and above prior ap- — 
propriations, is available and that the-proposer has acquired title to such water 
- (or applied for or appropriated such water as the case may be), and that the 
lands are desert in character (if the lands are unsurveyed, state the fact, and © 
that application for the survey ‘thereof has been Pee by the State to the 
surveyor-general). . 











Form C. 


STATE OF — : 
County of 








Sse: . 
being duly sworn, says, that ie is the State (or Territorial) 
engineer of the State (or Territory) of - (if the affidavit is made by any 
one other than the State engineer he should be so described as to identify him 
with the State or the project) ; that the tracts described in the accompanying 
application under the amendatory act of March 15, 1910 (Public, No. 87), the 
temporary withdrawal of which is asked, pending survey and investigation pre- 
liminary to the inclusion thereof in State Segregation List No. , are each 
and every one desert land as contemplated by the act of. Congress approved Au- 
gust 18, 1894 (28 Stat., 372, 422), the act of June 11, 1896 (29 Stat., 434), and 
the act of March 3, 1901 (31 Stat., 1183, 1188) ; that he is well acquainted with 
the character of the land herein applied for, having personally examined same; — 
that there is not to his knowledge within the limits thereof ‘any vein or lode of 
quartz or other rock in place bearing gold, silver, cinnabar, lead, tin, or copper, 














nor any deposit of coal, placer, cement, gravel, salt spring, or deposit of salt, — | 


nor other valuable mineral deposit; that no portion of said land is claimed for 

‘mining purposes under the local customs or rules of miners, or otherwise; that | 

no portion of said Jand is worked for mineral during any part of the year by 

any person or persons, and that said land is essentially nonmineral land. 
Sworn to before nie this day of -, 19—. 
[SEaL.] . 














v otary Public. 
. Certificate expires 





Approved, April 25, 1910: 
R. A. BALLINGER, 
Secretary. 
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ENLARGED. ‘HOMESTEAD—LANDS. EMBRACED IN HOMESTEAD 
AN es en UNDER SECTION 6, 


INSTRUCTIONS. 


Lands embraced in entries made under the general homestead law are, if the 
' facts justify such action, subject to designation under section 6 of the 
. enlarged homestead act, and entrymen will not, after such designation, be 
oe reanined to reside thereon. 


First lige tent Secretary Pierce to the ee of the General 
(0. L.) Land Ofiice, May 8, 1910. (8. W. W.) 


~The. Department: has considered your letter of (eaeit 4, 1910, sub- 
mitting for instructions the question as to the right of the Depare 
ment to designate, under section six of the enlarged homestead act 
of. February 19, 1909 (35 Stat., 689), lands which were formerly. en- 
tered under the provisions of the general homestead iaw. * 
The question is presented by Senator Smoot, who requests that ihe 
§. 4 of NW. $ and N. $ SW. 4 of Sec. 24, T. 6 5., R. 6 W., embraced | 
in the homestead entry of Ephraim St. J a No. 16588, nade October 
80, 1906, and the W. 4 of SE.-4 and E. 4 of SW. = Gee 12,T.55.., 
R. 6 W., embraced in the homestead entry No. 17126 made May 2A, 
1908, both in the Salt Lake land district, be examined with a view. 
to their désignation under the provisions of said section six. It is 
stated in this connection that these lands were entered in good faith 
but: the entrymen found it impossible to comply with the requirements 
of the homestead law respecting cone because of their inability 
to procure'water on the land. | 

It is stated in your letter that the meee surrounding that described 
above. have been heretofore designated as coming within the pro- 
visions of section six of the said act; that the tracts in question were 
not included within the designation or classification for the reason — 
that the.agents who made the field examination were instructed not 
to include any lands found to be covered by entries or otherwise 
appropriated; that if these tracts. were vacant your office would feel 
warranted in recommending that they be designated as falling 
within the provisions of section six, but in view of the fact that they _ 
were entered prior to the passage of the act you can not recommend 
the action desired. : ‘i 

It is stated as a reason for your cecommeidacan that these tracts 
are not unappropriated within the meaning of section one of the act - 
of 1908, supra, as it was the purpose of that act to apply only to 
tracts of land which were subject to entry. It is stated further that 
in the case of one of the entries involved there is no adjoining land, 
and for that reason if the tracts should be designated as falling within 


_» the sixth section of the act the entryman could not enlarge his entry. 


DECISIONS RELATING TO THE PUBLIC LANDS. i 585 


Ainaaniel as the petition in dae case is but one ‘a many which : 
have been received by your office, the opinion of the Department is: 
requested in order that a rule may be established for the disposition 
of the cases that may arise. 

Section one of the act of February 19, 1909, SUPTA, provides: 

That any person who is a qualified entryman under the homestead laws of 
the United States may enter, by legal subdivisions, under the provisions of this 
act, .in the States of Colorado, Montana, Nevada, Oregon, Utah, Washington, 
and. Wyoming, and the Territories of Arizona and New Mexico, three hundred 
and twenty acres, or less, of nonmineral, nonirrigable, unreserved and unappro- 
priated surveyed public lands which do not contain merchantable timber, lo- 
cated in a reasonably compact body, and not over one and a half miles in 
extreme length: Pr ovided, That no lands shall be subject to entry under the 
provisions of this act until such lands shall have been designated by the Secre- 
tary of the Interior as not being, in his opinion, susceptible of successful irri- 
crass at a reasonable cost from any known source of water Supply. 


~ Section six of the said act provides: 


That whenever the Secretary of the Interior shall find that any tracts of 
land, in the State of Utah, subject to entry under this act, do not have upon - 
them such a sufficient supply of water suitable for domestic purposes as would 
make continuous residence upon the lands possible, he may, in his discretion, 
designate such tracts of land, not to exceed in the aggregate two million acres, 
and thereafter they shall be aubiect to entry under this act without the neces- 
~ sity of residence. 

It will be seen that while only unappropriated lands may be entered | 
as provided in section one, there is no positive inhibition against the 
designation of lands already entered as being of the class prescribed 
by the act. On the contrary, section three of the act plainly provides 
that any homestead entryman of lands of the character described, 
upon which final proof has not been made, shall have the right to 
enter public lands subject to the provisions of this act, contiguous to 
his former entry, which shall not, together with the tract previously 
entered, exceed three hundred and twenty acres. This clearly shows 
that the act: contemplated that lands theretofore entered might be 
thereafter designated by the Secretary of the Interior. : 

It is maintained that if these entrymen are compelled to ee : 
upon the lands in order to acquire title, it will be necessary for them 
to abandon their claims, as it is impossible to secure water for do- 
mestic use. In that event, it would, of course, be competent for the 

Secretary of the Interior to designate the lands as falling within the 
| provisions of the act, and they could thereafter be entered under. 
the provisious of that act. 7 a 

The matter considered, the Department sees NO reason why, if the | 
facts justify it, lands. already entered may not be designated under 
the sixth ion as well as under the other sections of the act. | 
- However, it should be stated that the fact that lands were entered 
under the provisions of the general homestead law constitutes at 


~~ 
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least some evidence that they are lands suitable for homes, atid in- 
vestigation and examination of such lands should therefore be made 
with unusual care before they are designated under the act of 1909. 


—.——= 


ENLARGED HOMESTEAD SECTION 6—DISCOVERY OF WATER SUBSE- 
QUENT TO ENTRY. | 


Wes Green. 


One who in good faith makes homestead entry of Jands designated under sec- 
tion 6 of the act of February 19, 1909, as not containing a sufficient supply 
of water suitable for domestic purposes and therefore subject to entry 
free from the necessity of residence, will not be required to establish 
residence should a sufficient supply of water be subsequently obtained. 


First Assistant Secretary Pierce to Hon. Reed Smoot, United States | 
(0. L.) : Senate, May 4, 1910. — (Ss. W. W..) 


I have received your letter of March 25, 1910, eficleing a communi- 
cation addressed to you by Mr. Web Green, ie Salt Lake City, re- 
questing an opinion as to the effect of obtaining water for domestic 
use from wells dug on lands previously designated and entered under 
the provisions of section six of ag act iY February 19, 1909 a0 
Stat. , 639). 

Sections one to five of the said act provide for an enlarged home- 
stead in the States named, of lands designated by the Secretary of — 
the Interior as not susceptible of successful irrigation at a reasonable 
cost from any known source of water supply, but require that an 
entryman shall reside upon his claim and cultivate a specified quan- 
tity of land annually. Section six of the act provides for the desig- 
nation by the Secretary of the Interior of a certain quantity of lands 
in the State of Utah which do not have upon them a sufficient sup- 
ply. of water suitable for domestic purposes as would make continuous 
residence on the land possible, and that such lands may be entered 
as under the provisions of the first five sections of the act, but be- — 
cause of the lack of water for domestic purposes, entrymen, under 
the provisions of section six, are excused from residing upon the 
lands. They are, however, required to reside within such a distance 
as will enable them to successfully cultivate and improve the same. 

The question presented by the correspondence is whether or not 
persons, who make entries under the provisions of section six and by 
the digging of wells succeed in securing water for domestic purposes, 
should thereafter be required to establish residence on the lands 
entered, notwithstanding the previous designation by the Secretary 
of the Interior of such lands as being of the character ae in 


section six on the act. 


DECISIONS RELATING ‘TO THE PUBLIC LANDS. — ~ 587 


"While it 1s Believed that a designation or classification of Te 
under the act involved is not necessarily conclusive, nevertheless, tr 
_ am of opinion that where entry is made under the provisions of sec- 
’ tion six, upon the faith and in full reliance upon the correctness of 
the designation of the lands as falling within the class as prescribed 
by law, such designation or classification should not thereafter be 
: modified to the injury. of any one who in good faith has acted upon 
such designation. The fact that certain entrymen have secured water 
upon lands so classified, would probably constitute a good reason for 
‘reexamination of the lands included within the area designated, with 
a view to reclassification, such reclassification, however, it would seem 
should be restricted to iands which have not been entered upon the 
faith of the former designation. a ! | 
‘It is quite certain that it was not the intention of Congress to re- 
tard the possible development of any section of the country, and this - 
Department will not so administer the law as to preclude entrymen 
from making such efforts as they may desire to secure water upon 
lands enteréd by them under this act, and to hold that the discovery: 
of a means whereby water may be secured will necessitate a change 
in the character of the entry, would, unquestionably, prevent entry- 
men from endeavoring to-secure water. | 

Inasmuch as these designations or classifications are made at the’ 
discretion of the Secretary of the Interior, I should not be disposed 
to change the classification or designation of any lands which. had 
been entered in. 1 good faith under former designations. 


SETTLEMENT CLAIM IN NATIONAL FOREST—FAILURE TO MAKE 
ENTRY WITHIN THREE MONTHS AFTER FILING OF THE PLAT. 


Waneeep S. Somarze. 


In view of the fact that the proviso in the preblination: of September 20, 1906, . 
creating the Lola national forest, excepting all lands “covered by any 
‘valid prior claim, so long as the... claim exists,” fails to require 
that the settler shall file his declaration or make entry within any particu- 
lar period as a condition to having the tract settled upon excepted from 
the operation of the withdrawal, a settlement claim will except the land 
eovered thereby so long as the settler continues to comply with the law in 
the matter of residence, cultivation, and improvement, notwithstanding he 
may fail to make entry within. three months after the filing of the romnee 
plat of survey. : 


First Assistant Seoretary Pierce to the Commissioner of the General 
(O.L.) = Land a May 4, 1910. | (E. F. B.) 


Wintred 8. Schmitz has appealed: from the decision of your. office _ 


? of September 3, 1909, holding for cancellation his homestead entry, 


% 
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“ made March 4, 1909, fie lots'3 and 4 and E. 4 SW. 4 4, gee 30, a 13 N,, 
R. 22 W. , Missoula, Montana. 

The meee in question is within the limits of the eu forest reserve, 
created September 20, 1906, by proclamation of the President. 
Claimant settled on the land in April, 1906, while it was unsurveyed. 
The township plat of survey was. filed in the local office August 18, 
1908, and the entry. was not made until March 4,'1909. | 

“May 18, 1909, the chief of 4th field division cent a report to your 
office on said a but made no recommendation except that proceed- 
ings be instituted looking to the cancellation of the entry “if the 

fact that the claimant failed to file his homestead entry within the 
_ three months after the fling: of the vownee ag 1S: sufficient to 
warrant such proceedings.” | 

~The Proclamation creating this reservation contains the following 
3 provision : | | 7 

This proclamation will not take effect upon any laude withdrawn or ‘reserved, 
at. this date, from settlement, entry, or other appropriation, for any purpose 
_ other than forest uses, or which may be covered by any Bute valid claim, so 
long as. the withdrawal, reservation, or claim exists. - . 

It will be noticed that the provision usually embodied in such j proc- 
lamations, excepting from the force and effect thereof all lands “ upon 
_ which any valid settlement has been made, pursuant to law, and the 
_ statutory period within which to make entry or filing of record has 

not expired,” was not used in that proclamation, but, instead thereof, 
_ it excepted all lands “ covered by any valid prior claim, SO ong as 
the . . . claim exists.” 
_. It does not appear for what reason the 61d form of easton: con- 

tained in all the proclamations from March 18, 1892, to July 18, 1906, - 
which were substantially in the same terms, and which form has als6 
been. adopted i in all proclamations from January 15, 1907, to the pres- 
ent time, was changed to the form above quoted and used 4 in all with- 
drawals from August 8, 1906, to November 7, 1906.. 

But whatever the purpose, it 1s evident that the effect of the proc- 
lamations creating forest reservations during that period excepted — 
from the withdrawal all lands upon which there was a valid settle- 
ment claim made prior to such withdrawal, even though the settler 
failed to make entry or filing of record within the statutory period. 

The requirement of the statute that in all settlement claims the 
settler shall give notice of his claim by placing his filing or entry of 


record within three months from the date of his alleged settlement is | 


for the protection of the next settler in order of time, and the failure - 
to file such: notice wale such statutory period aes not forfeit the © 
claim except as against “the next settler in order of time on the same 
tract, who shall have given such notice and otherwise complied with 
the conditions of the law.” Johnson v. Towsley (13 Wall., 72, oe, 
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A settler is therefore not prohibited from placing his claim of 
record at any time after the expiration of the statutory period, de- 
signed for the protection of other settlers upon the same land, except 
as against such subsequent settler, but such claim may continue to — 
exist by virtue of the settlement although the settler may have failed 
to place his claim of record. _ 

As the proclamation by which this reservation was created did not 
‘require that a settler should file his declaration or make entry within — 
any particular period as a condition to having the tract settled upon 
excepted from the operation of the withdrawal, it-therefore recognized 
such claims as existing claims so long as the settler continued to com- 
ply with the law as to residence, cultivation and eon ot the 
tract. 

_ . As claimant has made entry of the land, and as it is fet charged 
that he has failed to comply with the law in any respect, save in his 
failure to make entry within three months from the filing of the 
township plats, the entry will be allowed to remain intact subject to 
future investigation as to whether his settlement was commenced and 
has continued in good faith by complying with the law as to residence, — 
cultivation and improvement of the land. If it should appear that 
claimant has not complied with thé law in all respects, except as to 
his failure to put his claim of record within the statutory ‘period,. 
that question may be again considered in determining whether it was 
a valid claim and whether his entry should be canceled. 
The decision is veversed.. 


ee 
YUMA AND COLORADO RIVER RECLAMATION PROJECTS—ENTRY OF | 
- RESTORED LANDS. | 


INSTRUCTIONS. 


DrParRTMENT or THE InTERIOR, 
GENERAL Lanp OFFICE, _ 
| , 7 Washington, D. C., May 9, 1910. 
 Reersrer anp Recerver, _ 3 a 
Los Angeles, California. : . 
Sirs: This office has given consideration to your letter of. the 12th 
ultimo, in which you have requested instructions as a guide for your ~ 
_ action on applications for lands within your district, formerly with- 
drawn for the. Yuma and Colorado River projects, in pursuance of 
the act of June 17, 1902 (32 Stat., 388), which lands will be subject _ 
to entry, filing, or salestion: under ihe public land laws, at your office | 
on May 18, 1910, as provided by restorations of January 10, 1910. 
In answer you are informed that as these lands are all surveyed a 
prospective desert land entryman cannot acquire a Pele a or 
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7 erence right to any thereof prior to fing a declaration or oath in 
your office. | 7 

A settler by personally going on and 1 improving, or. establishing a 
residence on any of these lands not otherwise appropriated, would 
gain a preference right to enter the lands settled on, within three 
months, as against any ‘subsequent es or person saberaueney ap- 
plying to enter them. 

An application to enter any of these lands not otherwise appropri- | 
ated, properly executed on or after May 18, and forwarded to your 
affices would be effective on the date of its receipt by you against any 
subsequent applicant. | 

If conditions prevail on May 18th rendering such action advisable, 
in your judgment, and with a view to the prompt and orderly dispatch | 
of public business, you are hereby authorized to take action, in whole 
or in part, like that authorized by the departmental instructions to 
you on the methods to be employed in the opening to entry in March — 

last of the farm units within the Yuma irrigation project under the ~ 


— act mentioned. 


Very respectfully, Oo S. V. Prouprrr, 
_— Assistant Commissioner. 
“Geen: — 
R. A. BaLLincEr, 


Secretary. | 


CHIPPEWA AGRICULTURAL LANDS, MINNESOTA. 
INSTRUCTIONS. 


DepaRTMENT OF THE INTERIOR, 

| GeneraL Lanp Orricr, 

3 W Is M nay 10, 1910. 
Rucrsrens AND > Recetvers, 
Cass, Lake, Crookston, and Duluth, Minnesota. 

GunTLEmMen: 1. I inclose herewith a schedule + containing a descrip- 
tion of 233,295.29 acres of Chippewa lands*ceded under the act of - 
January 14, 1889 (25 Stat., 642). The schedule includes 8 town- 
‘ships in the Red Lake Reservation, townships 157 and 158 N., ranges 
32 to 35 W., inclusive, the plats of which will shortly be filed in your — 
office; Garden and Oak islands, which were for a time claimed by 
Canadian Indians; 48,783.52 acres of “cut-over” lands, or lands 
from which the timber has all been cut and removed, and 1,192.05 
acres of relinquished allotments in the Leech Lake Reservation, found 
to be agricultural. | 


- [Schedule omitted] 
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_ All lands claimed by the State as swamp have been eliminated 
herefrom, but the matter is not yet settled, and the State may assert 
a claim to such of the lands described in the list as were swamp and | 
overflowed at the date of the act of March 12, 1860 (12 Stat.,3). 

2. The lands are to be disposed of to actual settlers only, under the 
provisions of the homestead law, as provided in section 6 of said act 
of January 14, 1889, and under the laws applicable to town sites, as 
provided by act of February 9, 1903 (82 Stat., 820). | 

8. The hour of 9 a. m., June 20, 1910, has been fixed upon ‘as the 
_ time on and after which these igede will be opened toentry. | 
. 4. Section 4 of the act of May 23, 1908, declares that the lands in ~ 
the Winnibigoshish, Cass Lake, Chippewa of the Mississippi, or. Leech 
Lake Indian reservations not included in the national forest created 
thereby are open to homestead settlement, and that as fast as the . 
timber is removed from timber land on any of said reservations not 
included in the national forest it shall be oRem to homestead settle- 
ment. 

‘Settlement on the “cut-over ” lands seacdibed in the eee in 
the above-mentioned reservations since March 13, 1909, when they 
were withdrawn (37 L: D., 491), which withdrawal has been extended - 
to the present time, will not be recognized, but preference will be 
given the prior legal settler from and after the date hereof. 

The schedule includes lands in the Fond du Lac, Deer Creek, 
- Pigeon River, White Earth, and Red Lake reservations. As to these 
lands the imstructions heres given by the department apply, 
and they are not subject to settlement prior to the hour they are 
formally opened to entry. All persons who go upon any of the lands 
_ in said Fond du Lac, Deer Creek, Pigeon River, White Earth, and 
Red Lake reservations from which the timber has been cut and 
removed under said act of June 27, 1902, with a view to settlement © 
thereon, prior to the hour the lands are formally opened to settle- 
ment. and entry, will gain no rights thereby, and preference wil! be 
given the prior legal settler after the hour fixed for the opening, or 
_ the prior legal applicant, as the case mney, be, Hot Nnatancins such 
unlawful settlement. a 

5. Notices for publication, as required by statute, have been for- 
warded to the newspapers in which they are to be published. You 
will post a copy of said notice in your office. 

«6. Applicants for these lands must possess the necessary qualifica- 
- tions required in the case of ordinary homestead entries. . 

7. Each settler is required, by the act of J anuary 14, 1889, ‘to pay 
for the lands settled. upon the sum of $1.25 for each acre, cach pay- 
, ment to be made in five equal annual installments. The five annual 
payments must be made at the end of the first, second, third, fourth, 
and fifth years, respectively, from the date of the homestead entry. 
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8 The usual fis and commissions must be paid ae the time of 
or iginal entry and when the commutation or final payment and. proof 
are made, but you will not collect any payment for lands in excess 
of 160 acres embraced in an entry when the original entry is allowed, 
as the payment for such excess area will be included in the whole 
"amount required to be paid in installments. [See instructions of 
August 17, 1901 (31 L. D., 72), and September 6, 1901 (81 L. D;, 
- 106) 1] | 
9. Under section 8, of the ae of May 20, 1908 (35 Stat., 169), 
entrymen for lands in the former Red Lake Reservation. will be 
required to pay a drainage charge of 8 cents per acre. In all entries 
made for the lands you will note on the application and receipt the 
following: “ Subject to act of May 20, 1908.” (See 36 lL. D., 477.) 
_ 10. A person who has heretofore made a homestead entry may 
make a second entry for 160 acres of these lands where the same is 

authorized by the laws and regulations applicable to the public 
lands of.the United States. (See the ‘acts of February 8, 1908 
(35 Stat., 6);.June 5, 1900 (31 Stat., 267); and May 22, 1902 (82 
‘Stat. 208) ; ; and the piles of instructions of February 29, 1908.) 

Additional homestead entries for so much land as, added to the - 
quantity previously entered, shall not exceed 160 acres are provided © 
_ for in the acts of March 2,.1889 (25 Stat., 854), and April 28, 1904 

(88 Stat., 527). (See the circular of instructions of July 27, 1907.) 

In the consideration of applications to make second and additional 
homestead entries for these lands you will be poe by sald in- 


| structions. 


12. The right of commutation under section 2301, evn Situtss | 
is extended to these ceded Chippewa lands by the act of March 3, 
1905 (33 Stat., 1005); and in case of commutation you will require 
the entryman to pay the final homestead conimissions in addition to 
the purchase price of the land, $1.25 per acre. (See 38 L. D., 551.) 
_ 18. The disposal of the following lands is subject to the night. of the 
United States to construct and maintain dams for the purpose of 
creating reservoirs in aid of payee bon) as provided in the act of June 
7, 1907 (30 Stat., 67), viz: SW. 4 NW. 4, NW: 4 SW. 4, sec. 28, T. 145 — 
| N., R. 26 W.; lots 2y 1, 8, EK. 4 j Tot 3, sec 5, W. LSE. 4+ NW. eee A 
_N, 4 lot 8, N. 4 lot 5, SW. 4 NE, 4, N. 4 Nw. 4, SE. 4 NW. §, sec. 8,. 
lot 2, sec. 16, fot ie NE. 4 NW. 4, sec. 18; lots 1, 3, 6, sec. 19, lots 4, 9, 
sec. 20, lot 8, sec. 28, lot 1, sec. 30, S. 4 lot 2, sec. 31, all in T. 142 N., © 


“R. 27 W.; W. 4 SW. 4, sec. 32, T. 143 N., R. 27 W.; SE. 4 SW. 4, 


_W.4 NE. 4 SW. 4, W.4 SW. 4 NW. 4, We Wo 4,W.4 SW. 4 
SW. 4 ty sec. 4, E. $ lot 1, sec. 5, lot 3, sec. 18, S. 3 SH. 4 NE. is | 
14, E.4 NW. 4 NW. 4 4,.sec. 16, NE. 4 SW. 4, see. 21, NE. 4 SE. 4, | 
sec. 28, ‘lot 2, sec. 25, NW. 4 SW. 4 , sec. 27, NE. 4 NW. 4, sec. “98, S. 4 
— Jot 1, SW. 4 NE, 4, sec. 29, T. 142 N, R. 28 W. lots. 7, 8, sec. 97, 
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N. 4 NE. 4 SW. 4, sec. 33, N. § NE. 4 NW. 4, N.45E i SW. 4 , see, 84, 
lot 6, al 7, sec. 36, T. 143 N., R. 28 W.; E. 4 SE. 4 SE. } pees 
 §.4 NE. 1 SE. 4, sec. 8, T. 141 N, R. 99 Wi: W. 4 NW. 3 NW. 4 1, 
‘sec. 25,:T. 143 N., R. 29 W.; N. $ lot 2, sec. 25, T. 142 N.. R. 31 W.; 


lots 1, 2, 8, 4, 5, see 16, lot 1, SW. 4 NE. 4, sec. 17, lots 2, 3, 4,5W.4 


NE. 4, sec. 90, T. 143 N., R. 31 Wi: E. 4 NW. 4, sec. 15, lot 2, SE ot 
- NW. 4, sec. 16, T. 144 N., R. 31 W.; . SW. 4, N. 4 SE. 1, SW. 4 SE. 4, 


sec, 16, NW. i SE. 4, sec. 17, T. 145 N., R. 31 W.; lots-1, 5 Sec. O4, 


lot 1, sec. 25, T. 144 N., R. 32 W.- 
Very respectfully, _ oe 
i ~ §. V. Prouprrr, | 
ey Assistant Commissioner. 
_ Approved: or 7 
FRANK PIERCE, 
Hiret Assistant Secor etary, 


CHIPPEWA AGRICULTURAL, LANDS MINNESOTA. 
| INSTRUCTIONS. 


DrpaRTMENT oF THE INTERIOR, __ 
GeneraL Lanv Orrice, a 

| 7 Washington, May ee eer _ 

: Reeister AND RECEIVER, : | a ee 

| Cass Lake, Minnesota. . © : 
Sms: 1. I inclose herewith a schedule containing a eee on of . 

646.46 acres of “cut-over” lands in the. former Chippewa of the 

_ Mississippi Indian Reservation, being ceded Chippewa lands, which — 
will be disposed of in accordance with the instructions of May 10, 


_ 1910, as modified by these instructions. 


ot appearing that a large number of persons made weeticaient . 
on the lands in the Winnibigoshish, Chippewa of the Mississippi and 
Leech Lake reservations, described in the circular of May 10, 1910, _ 
on April 23 last, pursuant to telegrams received by your office Pin: 
members of the Minnesota delegation in Congress, the second para- - 
graph of rule 4, of the rules adopted May 10, 1910, 1S oe | 
amended, so that it shall read as follows: 


Settlement on the “cut-over” lands, described in the circular in the sage: we 


mentioned reservations, since March. 13, 1909, when they were withdrawn . 


(37 L. D, 491), prior to April 23, 1910, will not be recognized, but preference “ - 


_ will be given the prior legal settler on and after said date. : | 
Very. a ala a D. V: Prouprit, 
._™ - Assistant Commissioner... 
Agiemedin: a : a 
FRANK Prercr, 
First Assistant Secretary. 


3098—vor. 38—09_—_38 
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ADDITIONAL SCHEDULE OF LANDS TO BE OPENED TO ENTRY JUNE oe 1910. 


CHIPPEWA OF THE MISSISSIPPI RESERVATION. 


T. 145 N., R. 25 W. | a 


. ; . . Acres . 
| Lots 2. 5, 8, Sw. Bs sw. 4, see. eRe eae Dee aera --- 161.16 
 §. 3 SE. &, sec. scnapreaaina nee Lame seater oe Sea ener - 80.00 
Lots 2, 3, W. w IN Wee Zi BOC) 26 ee een a (See eae ieee, AOD) AO) 
i. 4 NE. , NW. i NW. 3, sec. BUS ee | ~+Ha-- = - _-. 120. 00 


NE. } LNB. 4, sec. Oo Nae ote EIT ECS OO LET, AN a NE .- 40.00 





Pererer JusK1. 


Motion for review of departmental decision of October 25, 1909, 
38 L. D., 271, denied by First Assistant Secretary Pierce, May 13, 1910. 


\ 


3 ‘6 CUT- OVER} ”» CHIPPEWA LANDS—RESTORATION TO SETTLEMENT— | 
EXCHANGE OF ALLOTMENTS. ~ . 


_ INstRuctIons. 


| DEpartMENT OF THE Inrerror, 
GENERAL Lanp Orrrcn, —_ 
| 7 Washington, May 17, 1910. 
‘Reorster AND “Receiver, | ' t, 2 
. Cass Lake, roskston, and Duluth, Minnesota. 
Sirs: 1. Pursuant to departmental instructions of April 23, 1910, 
the order of February 17, 1910, extending for one year from March 
13, 1910, the withdrawal From settlement of the “ cut-over ” lands in 
the Winnibigoshish, Cass Lake, Chippewa of the Mississippi, and 
Leech Lake Indian Reservations, not included in the Minnesota Na- 
‘tional Forest and not yet opened to homestead entry, which with- 
drawal was first made March 138, 1909 (387 L. D., 491), for six months, 
and was subsequently extended for six months, is hereby vacated, ex-. 
cept as to all lands included in swamp selection lists, Indian allot- 
ments or allotment applications, or other appropriation. _ 
2. The following lands are included in pending allotment applica | 
tions, and are not affected by this order, viz: | 
_ TT. 145 N,, R. 25 W.: Lots 2, 3, SW. + NE. 4, SE. } NW. 4, See. 4, - 
S.4 NW. 4 , Sec 5; NE. 4 SW. 4, SE. ¢ NW. wee 8, N. SW. 4, Seo. 


.+ 9, NE; 1 SE. 4, Sec. 15, lots 3, 4, 


Sec. 21, &: $ SE. 4, 
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15, N. 3 NW. 4, Sec. 16, NE. 1 NW. 1, See. 11, N. 3 SE. 1, See 20, 
SE. 4 SW. 4, See. 21, lots 2, 3, 9ec. 26. 

—T. 146 N.; R. 25 W.: N. 4 NE. 4, See. 17, SW. 4 NE. 1, SE. LSE 4 | 
Sec. 19, N. 4 SW. 4, Sec. 0, SW. 45W. LN. 1 NE. 4 1, Sec. 28, NW. = 
SW. 4, SE. 4 SE. 1, W. 1 SE. 4 , NE. 4 NW. 4, See. 29, NE. { NE. 4 | 
Sec. 31, NE. + NE. 4, Sec. 32, NW. 4, Sec. 388. 

7.147 N., RB. 26 W.: Lots 3, 4, SW. i NE. 1, Sec. 1, lots 1, 2, N. 4 
SW. 4, N. 4 SE. 4 4 Sec. 2, KE. $ SE. 4, SE. + NE. 4, See. 3, lots 3, ri 
Sec. 8, NE. + NE. 4, Sec. 10: lots 1 and 2, Seo 91. 

T. 148 N., R. 96 W.: ‘Lot 1, NE. i NW. 4,-Sec. 15. 

TT. 148 N., R. 97 W.: NE. i SE. 4 Sec 4, lots 4, 10, Sw. 4+ SW. 2. * 
Sec. 5, lot 3, S. 4 ae 4, E. 4 SW. 4, SE. 1. NW. 1, SE. 1, Sec. 6 6, W.4 
’ SE. . Sec. 1, N. 4 z NW.2 NW. 4, Sec. 8, NE. 4 SW. 4, Sec. 2 1, 8. & 

_ SW..4, See. 29. te 

TT. 142 N. RB. 28 W:: E. 4 SE. 1 NE. 3 4, NE. 1 SE. 4, See. 16. 
— 148 N., R. 28. W.: SW. 4 SW. 4, Sec..1, lot 1, Sec. 5, N. 4 NE. 4 fn 3 
- 4 SE. 1, NE. 4 NW. 4, See: 9, S. 4 SW. 4, Sec. 10, ‘SE. £ NW. 4, 
ge LNE. 4s Ges. 12, lot 2, Sec. 18, lot 8, E. 4 NW. LN. 4SW. 4 See. 

14, SW.4SE. 4, E. $ SE. 4, NE. 4, NW. 3, Sec: 15, NE. 3 NE: 1, Sec. 
91,N.4 NW. 4, Sec. 22, lot 2, SW.4 SW. 4, See . 25, 8. 4 SE. Ble Sy 
See. 96. 

T. 141 N., R. 30 W.: SW. 4 NE. 4, SE, + NW. 4, See. 15. | 

T. 146 N., R. 30 W.: W. 4 SE. 4 SW. 4, Sec. 5; lots 15, 16, Sec. 7, 
lot 2, Sec. 12, W.4 SW. 1, SW. 4 SE. 4, 8. 

5, Sec, 23, lot 2, SE. 4 NW. 
 NW.4 ‘SE. 4 4, SW. 7 NE. i Ed NE. 4, Sec. 24. - 
7. 147 N., R. 30 W.: Ei SE. 1, Sec. 26. 
~T. 1429 'N., R. 31 W:: NW. 3 SE. 4, Sec. 5. tie ad 
ee 143 N.., R. 31 W.: Gots, Sec. 6, lots 2, 3, Sec. 1, Lot 2, Seo. 28, 

N, 4 SE. ‘4, See. 29; 

T. 144 .N., R. 81 W.: Lot 3, SW. 4 NW. 1 Se 15. 

T. 145 N., R. oe E. 4 + NE. 4, Sec. 9, SE. 4 SE. 1, Sec. 16, Sw. 4 
SW. 4,8. 4 NE. 4 (or lie 7 and 8), NE. + SE. 4, Sec. 17, lot 2. E. 4 
SW. 4, SE, 4 + NW. 4 (or iot 8), SE. 1 SE. 4, Sec. 18, NE. 4 SE. 
NE. 4, See. 19, E. i SW. 3 1,N. 4 NW. 1. Sec. 20, S. i NW. 4, NE. 

, NE. 1 NE. t, See. 28, NE. 4, See. 29, E. 4 SE. 4 
SE. 4, N. 4 NE. 4, Sec. 33. | is 

'T. 146 N., R. 31 W.: Lots 4, 5, Sa 4 ob Sec. 5, NE. $ SE. 4, 
‘Sec. 6, 8. | NE. 4, Sec. 12, lots 5, 6, Sec. 18. : - 
T..147 N., R. 31 W.: ‘Lot 4, Sec. 25, SE. + SE. 4, Sec. 26. 
T. 143 N.. RR. 82 W.: NE. 1 SW. i , NW. + SE. ea i 


“T. 145 N., R. 32 W.: S. 4 SE.'d, Sec. 13, E. 1 SW. 4 (or 


4 SE 1 SE. 4, Sec. 14, lote 


1: _* 
N. 4 of lot 5), W. 4 NW. 4 SE. 4, E. 3 SE. 4 il b (or Jot 1), ek 


W. $ SW. 4 NE. 4, Sec. 13. | 
‘T.146 NR. 32 W.: SE. 2 SE. 4, Sec. 1. 
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3. ‘Pusegeuire, on ee from the Superintendent of the Leech 
| Take Indian School, of the description of land selected by an Indian 
under the act of May 23, 1908 (35 Stat., 268)., in lieu of lands in the 
_ Minnesota national forest, you will Hote on the tract books and plats 

of your office a notation showing such selection, which notation shall 
constitute a prior filing against such lands until the necessary steps 
can be taken to formally effect the exchange. ‘The Superintendent of 
Leech Lake agency will at the same time furnish the Superintendent 
of Logging a description of the land appled for and of the land re- 
linquished and information in regard to the timber claimed to be on. — 
each tract, as provided - in the instructions sent him dated my 


26, 1909. 


: 4. Indians having allotments within the limits of the Minnesota 
National Forest may relinquish such allotments and select lieu lands 

outside of such limits, subject to the right of removal of the timber 
therefrom, where the timber has been sold, or where the lands selected 
contain a greater amount of timber than the lands allotted within 
the Minnesota National Forest contained, the right is reserved to sell . 
and . remove the timber... ee the rules adopted May 8, 1909 (87 — 
L. D., 665). 

5. In order to noae an. orderly’ method which ‘ “out over ” 
lands in the Chippewa of the Mississippi, Cass Lake, Leech Lake, 
and Winnibigoshish Indian reservations may be opened to settle- 
ment under the act of May 23, 1908 (35 Stat., 268), the Superintend- 
ent of Logging, Cass Lake, Minnesota, will ee te file in the dis- - 
trict land office at Cass Lake, as soon as a section or sections are en- _ 


tirely. cut over, and the timber is all removed therefrom, a notice giv- 


ing a description of the subdivisions cut over, and from and after 


such filing in said office, the hour of which you will note on the . 


notice, as well as on a duplicate to be forwarded to this office by the 
_ Superintendent of Logging, the lands will be subject to settlement, 

‘should there be no appropriation thereof. You will examine your 
records, and note on the paper filed in your office any appropriation of 
_ the lands. You -will at once post a copy of the notice in your office, 
and furnish a copy to the local newspapers as an item of news, but 
not as an advertisement, and to the postmaster at Cass Lake, with a 
request that he post same in his office. The lands will noc be subject 


to entry until they are included i in a schedule of agricultural lands, as 


provided in the act of January 14; 1889 (25 Stat., 642). No rights 

_ will be gained by settling on lands from which the timber has not been 
cut and removed, and notice has not been given in accordance with 
the foregoing. The Superintendent of Logging may withhold from 
notice as aforesaid tracts covered by logging roads, which are neces- 
sary to future loging i noreiene. this office thereof. The 
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Sapetnitendedt of gerne will give notice to you a as expeditiously as 
_ possible after a section has been cut clean and the timber removed. 
Very epee, 
| g, V: Provprir, 
| | 7 ae Assistant Commissioner. 
+ esiacaaie: es - ae | i 
RA Ba.inerr, | a | a 
Secretary. 


i. 
RIGHT OF WAY FOR PIPE LINES IN ARKANSAS. 
INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
| . GENERAL LAND OFfficr, _ | 
. 7: = 7 Washington, May 21,1910. 
_ Reetsrer anv: Recerver, | Reg 
: Camden, Arkansas: | 
Sirs: By act appre April 12, 1910 - (Public, No. 199), Goin: 
- gress granted right of way through the State of Arkansas for oil 
and gas pipe lines, subject to certain conditions and. restrictions 
therein indicated, upon application therefor by any citizen of the 
United States, or any company or corporation authorized’ by its — 
charter to transport oil, crude or refined, or natural gas. | 

This act is similar in its requirements to the right of. way acts 
of May 21, 1896 [29 Stat., 127], and March 3, 1891 [26 Stat., 1095], 
and the regulations approved June 6, 1908 (36 L. D., 567), aopleable | 
to such acts, modified to meet the requirements of the ae) will gov- 
ern applications under this act. - = 

‘Very respectfully, : ee Voce 
7 Assistant Conumissioner. 
Aimed: | 7 ae =e 
Rk. A. Batuincer, 
Secretary. 


VACATION OF ‘PATENT—NOTATION UPON RECORDS—APPLICATION 
| TO ENTER. 


: Elman, M. Hamivron. 


While ihe legal effect. of a final aceree of a court of competent jurisdiction can- 
celling a patent issued. upon. a coal- land entry is to revest title in the gov- . 
-ernment and restore the land to the public domain,. no rights: are acquired 
by the. presentation of an application to enter the land until notation of 
the ie can ape the records: of the local office. - 
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First. Assistant Cee Pierce to the Commissioner of the General 
— (O.L.) 3 Land Office, May 23, 1910. | (E: B.C.) 


- Hiram M. Hamilton, who, by John Pearson, his attorney in fact, 
applied, pursuant to the act of June 4, 1897 (30 Stat., 36), to select 
the NW. 4, Sec. 12, T. 12 N., R. 5 E., W. M. (No. 01410), Vancouver, 
_ Washington, land districk, ie appealed from your office decision of 
October 11, 1909, affirming the action of the local officers in their 
rejection of the proffered application. ~ 
‘From the record it appears that on November 17, 1908, the above. 
application was presented, accompanied by a certified copy of the © 
~ decree mentioned below, and was on that date rejected “because of 
conflict with coal entry No. 28—Joel M. Long & Villa R. Mohler.” 
On the same day Pearson personally acknowledged due service of 
notice of the rejection and of the right of appeal. | 
The decree above referred to was rendered November. 13, 1908, 
in the case of United States ». Portland Coal and Coke Conpany. 
a corporation, Oregon Railroad and Navigation Company, a corpora- — 
tion, Joel M. Long and Jane Doe Long, his wife, E. E. Lytle and 
. [izes M. Lytle, his wife, in the United States Circuit Court for | 
the Western District of Washington, Western Division, and it was . 
therein ordered, adjudged, and decreed that the patent issued by the 
United States, April 20,1903, to Joel M. Long and. Villa R. Mohler, 
‘purporting to convey the NW. 4 and N. 4 SW. # of the above section 


12 be canceled, annulled, and ah acide: ‘the defendants were fore- 


closed of any interest, right, or title to ‘said lands; and the United 
. States was decreed to be the legal and equitable owner of said lands, - 
and its title was confirmed and quieted. This- decree is indorsed as 


- filed November 14, 1908 (in court), and the copy ped was cer-_ 
: tified by the clerk on November 16,1908. 


According to the o opinion handed down October 5, 1908, by C. i. | 
) Hanford, District Judge, in this and five other similar cases (173 

Fed. 566), it appears that the coal-land patents. moee were an- 

nulled because of an unlawful combination or “nooling scheme ” 
among the several entrymen for exploiting and operating the coal 
lands. 


- December 17,-1908, the applicant’s appeal to your office was filed - 
with the local officers, accompanied by a certified copy ofa waiver, — 


— dated November 28, 1908, by counsel for defendants Lytle and his 
wife, of their right of apnea from the above decree, and also by a 
certificate from the clerk of the court that an order pro confesso, for 
failure to answer, was taken against the two defendant corporations | 
and Joel M. Long and his wife in November, 1907, and that Villa 
-R. Mobler was dismissed as a defendant April.15, 1908. These latter 

certificates of the clerk’ bear date December. 11, 1908. - | - 
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Considering the applicant’s appeal, your office found that the record 
of patented coal entry No. 28 was still intact on the books both of the | 


General Land Office and the local office, no instructions having been | 


issued directing the notation of its cancellation. as the result of the 
_ decree favorable to the Government. Citing the circular of July 14, 


1899 (29 L. D., 29), and the case of Young ». ‘Peck (82 L. D., 102), 


the rejection of the application was affirmed. 3 

In the pending appeal it is contended that your office pre in not 
holding that the land was vacant when the application was presented, 
for the reason that the patent issued upon the coal entry had been 
canceled by the decree, which had become final, as shown by the | 
waiver of the right of appeal furnished; in holding that the land 
could not be applied for until the cancellation of the coal entry had 
been noted on the records of the local office; and in not. directing the. 
local officers to note the cancellation of such entry and approve ap-. 
pellant’s application. In other. words, the appellant’s theory of the 
case appears to be that the coal entry, having become merged in the 
patent, necessarily fell within the judicial annulment of such patent, 
and that thereupon the land eo instanti was restored to the public 
domain and necessarily became subject. to entry by the first qualified — 
applicant, without any action on the part of the land department 
affecting its record. 

While the legal effect: att a final decree. ccicine: a patent is to. ~ 
revest title to the land in the Government and restore it to the public 
domain, nevertheless the records in the land department still bear the 
Imemorandum of the entry and, as it would appear, should be cor- 
rected to show the cancellation before ' other entry of the land is” 
allowed, in the interest of orderly administration. 

The iocal officers have no authority, in the absence of express kee. 
tions from your office, to note cancellation of entries appearing intact 
upon their records, with the exception that upon the filing by an 
entryman of a relinquishment of his entry, the register and receiver. 
are empowered to cancel the relinquished entry and. thereupon to 
receive appcenens for the land, if the ae of third parties: are-not 
affected. _ ; 
| The question now piceened 1s oe new to the Departnene= In the ‘a 

case of Emory H. Marker and ee eight. others ee a yi Pa 7 


-. -August 8, 1896, it was held (syllabus) : 


~ On the judicial vacation of a ‘patent issued under a railroad ae the. Secre- | 


_ tary of the Interior may lawfully fix a day when the lands embraced in such — 


- decree shall be opened to entry; and in such case an application to enter filed 

prior to the time so fixed should not be allowed. - | | 

- The Marker case was cited andthe principle therein. anounced 
applied in the case of Matthews eZ al. v. Lines (29 L. D., 17 8), where 

_ the Department awarded the land involved to the first qualified appli- | 
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— cant presenting his application after the. notation upon the - local 
records of the cancellation of the patented cash entry a as result of the ; 
judicial vacation of the patent. It was there said: 


‘It is insisted that two leading propositions announced in your | office decision © 
are inconsistent the one with the other. . 

ist. That the land in dispute became subject to entry upon the signing of the 
decree of the court canceling the patent; and. 

2d. That the local officers did not err in rejecting saplicatione while the entry 
_ remained of record in their office after the signing of the decree. | 
The contention is suggestive that the propositions may have been too broadly 
stated. As an administrative rule the latter proposition is in accordance with 
the latest instructions of the Department to registers and - receivers on the sub- 
ject (29 L. D., 29). 

-The first proposition is too broad in this: that it assumes that the oe of | 
the eourt. canceling the patent operated to cancel the entry on ‘the records of the 
| ‘Department also, and allowed of no time within which to take the necessary 
steps to have the records. of the land department conformed to the decree. In | 

‘such-a case it would be more in accord with the general purpose of disposing of 
the public lands through the land department to hold that the decree of the court 
canceling the patent took effect so as to open the land to entry ou the cancella- 
tion of the entry’ on the records of the local saa pursuant to notice through 
your. office of the decree. , 


‘The departmental instructions rofaered to in the above quotation are 
those of July 14, 1899 (29 L. D. 29), which are as follows: 


‘ In. accordance with departmental instructions in-the case of John Stewart Vv. 


- -. Minnie S. Peterson (28 L. D., 515), it is hereby directed that no application will 


-be received, or any rights recognized as initiated by the tender of an application 
for a tract embraced in an entry of record, until said entry has been canceled — 
upon the records of the local office. Thereafter, and until the period accorded — 
a successful contestant has expired, or he has waived his preferred right, appli- 
cations may be received, entered, and held subject to the rights of the contestant, 

the same to be ‘disposed of in the order of filing upon the expiration of: the 
~ period ‘accorded the successful contestant or upon the filing of his waiver of his 
preferred right. : 

Cancellation of entries should be promptly noted upon your records upou re- 
ceipt of instr uctions by this office to. that effect. 

The case of Y oung v. Peck (32 L. D., 102), cited by your office, i in- 
volved a desert-land entry canceled as ‘the result of a departmental 
adjudication and the above administrative rule was strictly. applied. 

In the case of Alice M. Reason (36 L. D., 279) it was said: | 

It is the final judgment of a court of competent jurisdiction that. operates to 
revest title to the land in the United States and to restore to the public domain 
| land once paténted. No action of the land department is necessary. When and 
how it becomes open to entry depends, as in respect to all other parts, of ne 

public domain, 6n ‘action of the land départment. | . . i 

In the late case, August 19, 1908, of Gunderson ». N. P. Ry. Co. 
(37 L. D. , 115), involving a contest between a homestead applicant, 
‘who had filed immediately after the notation of cancellation, and the - 
company, which had Presented a premature application to select lands 


~ 
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embraced in a patent annulled by. racial decree, the e Department 
sald: | 7 ; 


It is sieeryed that at the . time the company’ S selection was tendered the 
entry of Holland still remained of record in the local office though the decree 
of. the court cancelling the patent issued thereon had been rendered. and the: 
local officers. had notice thereof. Counsel while admitting the existence of 
‘the settled rule that no rights can be initiated -by the filing of an application 
to enter or select land | covered by an.entry of record, contend that the decree. 
of the court of its own force operated to clear the record and that no further 
action by the land department was necessary, and that the tract in question 
thereafter became subject to entry by the first legal applicant. 

This position is not warranted by any of the decisions of the Department and 
is contrary to the well-settled practice obtaining in analogous cases. Though 
the decree of the court operated to revest the title in the United States, it still. 

remained for the land department to restore the land to entry by taking such 
~ Steps, in conformity with the decree, as would clear its records of the entry 
on which the patent vacated by the court was based. The local. officers very _ 
properly declined to take these steps until directed by your office and:the selec- 
tion of the company tendered before the land was restored to entry was prop- 
erly rejected. The rule of administration adopted in similar cases has the © 
sanction ‘of the courts and the Department is of opinion the case under consid- 
eration falls within it, (Holt v. Murphy, 207 U. S., 407, 415.) . . 

It is urged that the local officers did not, as ‘eporied by them, fered ae 
Selection immediately but deferred action until after the land had: been re- 
_ Stored. to entry. Even though this could be established it would be immaterial 

as the company is entitled to a decision only upon the facts as they. existed 
at the date the selection was tendered and as before stated the land was not 
then: subject to selection by it. (Eaton et al, v. Northern Pacific Ry. Co., 88 
L. D., 426, 432, and cases cited.) | 


The administrative rule and practice of the land. depart, to 
the effect “that after a decision of the Secretary had been rendered 
that a former entry was void and should be canceled, no. ‘subsequent 
entry of the land could be made until that fecision was. officially 
communicated to the local land officers and the notation of the can- — 
cellation was made on their plats and records,” was, in the case of | 
Germania Iron Co. v. James (89 Fed., 811), by the Cieait Court of - 
Appeals, Eighth Circuit, held reasonable and just, and the. failure 
of the Department to follow such rule and practice was adjudged to 
be error in law, entitling the party aggrieved to invoke relief through 
the courts in a trusteeship proceeding against the patentee of the 
land. 7 

--This rule was also commented upon in Holt v. Murphy (207 U. S., 
407, 415), where the court said: 

Such: a rule, when established in the land: department, will wer be over- 
thrown or ignored by the courts, unless they are clearly convinced that it is 
wrong. So far from this being true of this rule,’ we are of. opinion that to 
enfor ce it will tend to prevent confusion and conflict of claims. 

‘The Department i is unable to perceive any good reason for under- 
taking to make any distinction, as apenas contention suggests, . 
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in the application of the rule of practice: that j iS, to follow it ie 
_ entry is canceled by an adjudication of the land department and not 


_ . to apply the rule where the entry falls as the result of the judicial | 


determination of the invalidity of the patent based upon the entry. 
- Good administration and the public interest demand adherence to. — 
it in the latter no less than in the former instance, while the mischief 
- to be averted and the objects to be _accomphshed. are the same in each 
case. ~~ | 
As shown Gy the above frie the eetnat ane applied 
the rule in a number of cases essentially similar to that at. bar, and — 
applicants will be presumed to be cognizant of such decisions and of 
the well-established practice of the land department. 
It 1s to be observed that in the present case, neither at the time the 
application was presented to the local officers nor since, has there been - 
furnished conclusive evidence of the finality of the decree of the Cir- 
cuit Court. , aa | Z 
The certificates of the clerk submitted to your office were not con- 
elusive and fell short of establishing the finality of the decree. The 
order pro confesso, taken in accordance with the 18th equity rule, was - 
but a step in the litigation upon which the decree which followed | 
_ rested, and only two of the defendants waived their right of appeal. 
Those deféndants against whom the order pro confesso was entered, - 
not having waived their right to appeal, might, within six months 
after the entry of the final decree in the Circuit Court, that being the 


time limited by section 11 of the act of March 3, 1891 (26 Stat., 826), 


have prosecuted an appeal to the Circuit Court of Appeals, since a 
decree pro confesso does not pee an appeal on the part of de- 
faulting parties. | | 


An appeal can be taken from. the final decree after a bill has been taken as 
confessed. Upon such an appeal the decree may be. reversed for defect in. the © 


service of the subpcena; for failure to appoint a guardian ad litem, when re- 


quired; it seems for want of indispensable parties, and for failure to set aside 
the decree upon a proper application. The only question for consideration of 
the court is whether the ees veus in the ae are sufficient to support the 


decree. 
[1 Foster’s Federal Practice, 3d Hdition, page “280. ] 


The following are cases In which appeals of such nature were enter- | 


tained: Thomson v. Wooster (114 U.S., 104); Dobson v: Hartford 
Carpet Company (114 U. S., 439), and Ohio Central Railroad Com- 
pany v. Central Trust Coupane (183 U. S., 88). | 

In the case last cited, petcrerne) to a decree pro GOED: the court 
said (p. 91): . . | . 

Although the defendant may not be allowed, on. ei to question the want of © 
testimony or the sufficiency or amount of the evidence, he is not pr ecluded fr om 
contesting the sufficiency of the bill, or from HOR ERNE that the averments con- 
‘tained in it do mot justify the decr ee. 3 : 
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‘Under the 18th rule in equity, where the bill is taken: pro.confesso, the cause - | 
_ is proceeded in ex parte, “and the matter of the bill may be decreed by the 

eourt; ” and hence if a decree be passed not confined to the matter of the bill, it 
may be attacked on appeal for that reason. : 


In the case of Alice M. Reason (36 L. D. , 219, 281) t the Department _ 
said: 


If title be recovered by judicial proceedings it is not cerning: eyvented. until 
the decree is final. In the face of proceedings pending in a proper court ques- 


tioning the. finality or conelusiveness of such a decree, the land department 


should not permit another entry of the land. It follows that the land depart- 
“ment may properly require evidence of. the finality and conclusiveness of the 
decree purporting to cancel a patent before pene another . entry for iene 
same land. | 
When your office shall be fuisiehed with proper and satisfactory 
evidence of the finality of the decree annulling the coal-land patent it 
will become your duty promptly to cause a formal cancellation of the 
entry, upon which such patent was issued, to be noted, and thereby 
clear the records of the land department for future applications and 
entries. In the absence of the notation of such cancellation, the local 
officers will reject all proffered applications, applying the same rule 
as obtains when entries are > canceled as the result of a departmental 
adjudication. | | 
Furthermore, when these lands do become cuieat to entry, they 
having once been entered and patented as coal lands, and such patent 
having been vacated because of the disqualification of the entryman, 
and not because of. the nonmineral character of the land, an applica- _ 
tion for the same under the nonmineral land laws should, as a measure 
of precaution, be scrutinized with care, and be Peconipa a by a full 
and explicit showing, duly corroborated, as.to the noncoal character 
‘of the tracts: before entry is allowed, for the reason that the mere 
allegation of the nonmineral pelea that the tracts are not coal 
lands is not sufficient to overcome the former finding of the land 
: department that oo were coal in character when the coal-land patent, | 
‘was issued. . 
From the beodas it follows ‘hae the action of the focal officers 
in rejecting the proffered forest lieu application was correct. Your 
- office decision affirming such action is accordingly affirmed. | 


RECLAMATION WITHDRAWAL—PRIOR SETTLEMENT UPON UNSUR-_ 
VEYED LAND—-RIGHT TO COMPLETE ENTRY. — . 


Wit1aM awe 

A setiler on unsurveyed land subsequently embraced in a withdrawal under. the © 
reclamation act as subject to reclamation under an irrigation project, may, 

-- upon survey of the land, make and complete entry.for the full area allowed 
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by Jaw and appropriated by his settlement, docairiseanastie: such with- 
‘drawal previous to- entry, free of the added conditions and limitations 
imposed by the reclamation act upon settlers subsequent to withdr awal, 


First Assistant Secretary Pierce to the Commissioner of the General | 
fe (0. L.) . Land Office, May 23, 1910. | (J.R.W.). 


William Boyle Prine from your decision of December 10,-1909, 
requiring him to show compliance with section. 5, act of June 17,1902 
(32. Stat., 388, 389), by proof of reclamation of. half the’ irrigable | 
area of he entry and ‘full payment of all charges, fees and commis- 
sions due on account of the land in his homestead entry for S. 4 SE. 4 
Sec. 38, and S. 4 SW. 4, Sec. 34, T.7S., R. 22 W., G. & S. R. M., 
| Phoenix, Arizona. 7 

December 24, 1901, Boyle settled « on the land, ‘unsurveyed. | August | 
25, 1902, it was ‘qithdraan for reclamation ander act of June 17, 1902, 
Supra. July 20, 1905, it was withdrawn for use in construction of 
reclamation works. “March 3, 1907, the township plat was filed in — 
the local office. December 14, 1908, the withdrawal of July 20, 1905, — 
for use in the project was, in effeat: released and the land withdrawn 
for reclamation.” January 8, 1909, Boyle made homestead entry, 

alleging settlement December 4, 1901. March 15, 1909, he Subiiticd _ 
final proof, which you eeamined: and found— a 
sufficient as to residence, cultivation and improvements required ie the ordinary 
provisions of the homestead law. Further residence on the land is not required 


ia order to obtain patent, and final certificate and patent will issue upon proof 
that at least one-half of the irrigable area in the entry, as finally adjusted, has © 


been: reclaimed, and that all the char ges, fees and commissions due op account. . 7 


thereof Have been paid to the proper receiving officer of the government. 


~The ‘question presented is. whether a settler on unsurveyed land | 
prior to withdrawal under the reclamation act, which is subsequently 
withdrawn for reclamation, may complete his entry for the full area 
allowed by law and appropriated by his settlement, irrespective of 
‘such withdrawals, free of the added conditions imposed by the 
reclamation act upon settlers after such withdrawal: Does a home- . 
stead settlement on public lands before a withdrawal for reclamation © 
_ except the land settled upon from that. proviso of section 3, that— 
all lands entered and entries made under the homestead law within Areas So 


withdrawn during such— withdrawal shall be subject to. all the provigions, 
limitations, charges, terms and conditions of this act. 


Prior to the act of May 14, 1880 (21 Stat., 140), homestead appro- 
priation of public lands could be initiated ele by entry and record 
evidence of intent to claim the land under the homestead law. No 

right was obtained in the land by settlement except an uncertain 

expectancy. of a privilege to make entry in preference to any one 
else in event the overniment should eee the land to entry. The 
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act. of ay 14, 1880, gave the settler a right in the Jand Fron. his 
settlement. It aplaced: the homestead settler upon exact equality with 
the pre- emption settler and gave further a right. et back . to 
date of his settlement. The act provided : 


That ‘any settler who has settled, or who shall hereafter settle, on any et | 
the public lands of the United States, whether surveyed or uusurveyed, with 
_ the intention of claiming the same under the homestead laws, shall be allowed 
the same time to file his homestead application and. berfect his original entry 
in the United States Land. Office 'as is now allowed to settlers under the pre- 
emption laws to put their claims of record, and his right. shall relate back’ to 
the date of settlement the same as, if he settled under the pre- emption laws. 


“In gine v. Madsen el U. S. Tuten the court on this statute 


' The ae if: one who has. actually secant, with intent to make a. hodtiestead 
or pre-emption entr y; can not be defeated. by. the mere lack of a place in: which 
to. make a record of his intent. .. Where the accident or omission. is not 
the fault of the party but of the sone iinnene or some officer of the government, 

; such” accident or omission can not defeat the: right of the individual.* ee 
[220] If Olney, the original entrymanh,.was pressing’ his claims. ey ery” ‘intend-. 
ment should be in his favor in order to perfect the title which he was seeking | 
to:acquire.... It must be remembered that mere occupation of the public | 
lands gives no right as against the government. xe \p22b] Notwithstand- ! 


as ing this recognition of the rights of individual ‘occupants. as against all other 


individuals, it has been uniformly held that no rights are thus acquired as 
against the United States. Frisbie v, Whitney (9 Wall., 187). 


In St. Paul, Minneapolis & Manitoba Ry. Co. ». Dioeiehus -” 
U. S., 21, 80), construing this statute, the court held that— | 


It was ‘not until May 14, 1880, that. a homestead entry (setiioment) was | 
permitted: to be made upon unsurveyed public land. The statute which operated. 
this important change moreover modified the homestead law in an important 
, particular. Thus for the first time, both as. to the surveyed and unsurveyed 
public lands, the right of the homestead settler was allowed to be initiated by | 
and to arise from the act of settlement and not from the record of the claim - 
made in the Land Office... . 131] Both under the pre- -emption law and — 
under the homestead » law, after the act of 1880, the ments. of the settler were 
initiated by settlement. 


It is thus clear aha right of the settler i is iGated and fied by date | 
of settlement when followed with diligence in making his claim of. 
record in the land office. Lack of opportunity nowise impairs his 
right when settlement: is pursued with: diligence and consummated 
by final entry; his right relates to his settlement and is measured by 
what would then fave: been its extent’ and character except as the 
right so initiated may have to yield to the superior right of -the 
United States. Except for some superior right, or necessity of the 
United States, he would, on the existing facts, be entitled to an. 
unrestricted and unencumbered title by patent in fee to the lands | 
SO ’ settled “upon. - As his right initiated December 24, 1901, it fully 


a 


606. —_—--: DECISIONS RELATING TO THE PUBLIC LANDS. 


matured Deccinbes 24, 1906, wale the land was still cecal and: ' 


because of lack of survey without his fault but solely by default of: 
the United States he had no opportunity to record his right. It was 
such a case as supposed by the court in Tarpey v. Madsen, supra, 
and in words of the court his right “can-not be defeated by the mere © 
lack of a place in which to make a record of his intent; . . .. 
such accident or omission can not defeat the right of the individual.’ 2 
_ While he was thus prevented from making record of his right, — 
_ July 20, 1905, the land was erroneously withdrawn by the United © 
States for all form of entry for supposed necessity of its use by 
the United States in construction of public works for reclamation | 
of its other public lands. Had such necessity existed in fact he - 
_ could never have obtained title, for that necessity would have dis- — 
placed his individual right and his only redress would have been, to 
claim compensation for the injury—that is the loss—inflicted upon 
_him. But the supposed necessity did.not exist in. fact; his land was. 
never appropriated to public use, and when that error was acknowl- 


edged and the withdrawal: for public use was, in effect, revoked 
December 14, 1908, by withdrawal of the public lands within the 


project for reclamation merely, his right remained unaffected. The 
~ land was then equitably his private: pronere for he had before that 
time fully complied with the law so far as the government had given 
opportunity. He had resided on, cultivated and improved the land 


as his home in good faith for more than five years. The government . 
simply owed: i him opportunity to make his entry of record and to 


prove the facts, and on proof of the facts owed him patent title to the 
jand. In fact and equitable aspect, the land had passed into private. 
ownership. It was legally appropriated to individual right and was 
no longer in any proper sense public lands. The United States was 
- mere dry trustee of the legal title to his use. : 
The reclamation act, section 2, provides, among other things: 


The Secretary of the Interior is hereby authorized, .at or immediately prior 


to the time of beginning any surveys for any contemplated irrigation works, 2 


to withdraw from entry, except under’ the homestead laws, any public lands — 
believed to be susceptible of irrigation from said works: Provided, That all. 9. 


lands entered. and entries made under the homestead laws within areaS so | 
withdrawn during such withdrawal shall be subject to all the Tempe ee 
limitations, charges, terms and conditions, of this .act. . 

_ The provisions, limitations, charges, terms and. conditions of the 
act, briefly summarized, are: (1) exception from commutation privi- 


lege; (2) limitation of area of “farm units” to not-less than forty | 
acres;, (3) reclamation of at least half the irrigable area of the entry; 


(4) payment of the apportioned water charges. in not. more than ten 
annual payments; (5) water service to not more than one hundred 
and sixty acres of one owner; (6) water service only to owners resi-. _ 
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- dent on or in the weniey. of the land. The first, second and third - 
affect the entry in its life, as conditions to pualproet narrowing the 
homestead settler’s right on public lands. -The fourth imposes a_ 
new.condition of payment of apportioned cost of reclamation charges — 
as security of the United States for its expenditure. The fifth and. 
sixth affect the land after patent, limiting area for which the owner — 
may have water service and the owner’s freedom of domicile, en-— 
’ forced by forfeiture of water service. Four, five and six look forward _ 
beyond the time that right to a title vests under the homestead law, 
continuing as long as the government retains title to me reclamation 
works. | 
Imposition of new, onerous and restrictive seeder: should not 
be made on one who has fully performed and after he has fully earned | 
title under the law of his settlement: December 24,1906, .so far as he 
had. opportunity to make full performance. The settler on being 
given late opportunity to prove his full performance is met by these 


'. six added conditions not existing and not contemplated by. him | or 
by the government when his right to the land attached. 


_ In view of the Department hey: can not be held to anply: to ionide 

appropriated prior to withdrawal under the reclamation act, where — 
all conditions of the law at the time the settlement was made have 
been faithfully performed by the original settler or his privies in 
blood or law, ‘successors to: his petal act of settlement. That the 


- . reclamation act was not intended to affect vested or inchoate rights _ 


is shown by section eight, tae more Parhoulenly 3 to waters -. 


a which declares— 


that nothing in this. act shall be onshrdeel as aflecting . . any vested | 
- ight... . and nothing herein shall in any way affect any right: of any State, 
- or of the Federal Government, or of any. land owner. . 

- While this section relates only to waters ith water. iohis. it never- | 
theless shows an intent not to interfere with or impair rights actually 
existing when a reclamation project is-entered- upon. While Boyle’s 
entry was not made until after the withdrawal for reclamation, that 

was solely due to default of the United States in failing to survey 
it and give him opportunity to record his settlement. It is a doctrine 
settled in the courts, that where several succéssive acts are to be done 
in acquisition of a legal: title,-that. title, when complete, relates. to 
date and has effect from the first act.done for its acquirement. This 
doctrine is one of frequent application. 
- In Shepley v. Cowan (91 U. S., 331, 337) the question between 


4.pre-emption settler and a State selection, neither of which could be — 


‘made of record except for surveyed land: The Court held that: 
Tn either.case the land must have been surv eyed and thus offered for sale or 
settlement. The party who takes the initiatory step in such cases, if followed - 
up to patent, ds deemed. ‘to have acquired the better. right as. a a others. , 
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’ to the premises. The patent, which is eterwanas issued, relatéa back to the 
date of the initiatory act, and cuts off all intervening claimants. Thus the | 
patent from a State selection takes effect as of the time when the selection is 
- made and reported to the Land Office; and the patent upon a pre-emption settle- 
ment.takes effect from the time of the settlement as disclosed in the declaratory, 
statement or proofs of the settler to the register of the jocal land office, | 


In Pickering v: Lomax (145 U. S., 310, 316) the controversy was. 
between two claimants of title devaened under an Indian to whom 
land was granted by a treaty and patent issued. The title so 
granted was alienable only upon approval of the Indian’s conveyance 
by the President of the United States. The Indian made a deed 
which was not approved by the. President until long aiterward, not 
— until after the Indian’s death. The court held that— | 

Nor do we consider - it material that the’ grantee had in the meantime died, 


since, if the ratification be retroactive, it.is as if it were indorsed upon the 
deed when given and inures to the benefit of the grantee of Horton, the or iginal 


grantee—not as a new ‘title acquired by the warrantor subsequent to his deed — 


inured to the benefit of the grantee, but as a deed imperfect when executed may 
be made perfect as of the date when delivered. This was the ruling of the 
court in Steeple v, Downing (60 Indiana, 478). | 


In United States ». Anderson (194 U. S.; 394, 399) the question © 
was whether the United States was responsible to its later patentee 
for money recovered for trespass upon the land after application for 
patent and before patent was granted. The Court held’that: 

Under these circumstances the case is one for. the application of the fiction © 
of relation, by which, in the interest of. justice, a legal title is held to relate 
back to the initiatory step for the acquisition of the land. Many cases illustrat- 
ing the doctrine in various aspects have been determined in this. court (citing 
numerous decisions). Indeed, this case is one coming peculiarly within the 
principle of relation, as the approval. of the selections manifestly imported that 
at the time of the application for selection the land in question was ee 


. Claimed by the applicant. 


The Court cites its opinion in United States v. Loughrey (172. 
U. S:, 206, 218), where similar application of the doctrine of relation 
was fade In United States %. Detroit Timber and Lumber Com- 
pany, the question was a claim of trespass upon public lands by 
timber ae between the date of entry and the date of penne The 
Court held: | 


A. patent from phe United States operates to. Avainatan the title, not ‘merely 
from the date of. patent, but from the inception of the equitable right. upon - 
_ which it is based. Shepley v. Cowan (91 U. S., 330). Indeed, this is generally 

true in the case of the merging of an equitable right into a legal title. Although 
; the patents in this case were not issued until after the sales of the timber, yet 
when issued they became operative as. of the date of the original entry. ae 


- These cases taken in connection with the construction of the ek of | 


May 14, 1880, as made in the decisions in Tarpey.v. Madsen and in 
St. Paul, Minneapolis & Manitoba Ry. Co. ». Donohue, above cited, 
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a Boyle’ s right relate back to the date of his settlement, December 
24, 1901, 7 
This is an eminently fit case for eocliaiiea of the aes. The 
| Yuma proleet) in which this land lies is not complete and the reclama- 
of “ihe: land. Boyle began ee acts of performance befor any recla- 
mation work was undertaken by the United States, even before the 
reclamation act was passed. Neither he nor the government then con- 
_ templated the conditions and limitations of his title to the land that — 
_ are now contemplated to be imposed upon it. No public necessity re- 
quired appropriation of the land to public use and no interest of the. 
United States requires imposition of the added conditions. As the 
works are not in condition to deliver the water, the requirement that 
he must show reclamation of half the area of his entry imposes on 
him necessity to construct reclamation works or wait indefinitely for. 
the United States to do so. The United States is in no condition to 
- insist on his performance of a condition its own delay has rendered 
impossible of performance. If with all its resources the United States 
has not in more than seven years from initiation of its project brought 


its works to a state of practical efficiency, how can an entryman of _ 


small means overcome the natural difficulties incident to diversion of 
‘water courses that have so long baffled the great resources of the gov-. 
ernment? If he is made to conform to “ farm units” of not less than 
forty acres, he may be required to yield to others three-fourths of the 
land settled upon, cultivated and occupied for five years as a home in’ 
full compliance with a.law promising title in fee to the entire tract. 

‘This confiscation of three-fourths of his land is not for profit of 
the United States but to give it to others who may in future perform 
~ what he has already fully perees in faith of a pe of. title 

| to it. 

As to payment of apportioned water charges, it must be pousmbered 


that under the doctrine of relation. his was private land when the 


reclamation project was undertaken. His settlement had severed it 
from the public domain. It. rests with him as with other private 
owners to subject his land to the reclamation act or not. His appeal 
states that he has done so. The charges have not been apportioned, . 
but if he subject his land the lien will attach when the charges are 
apportioned, as to other land ‘in private ownership, and the United. 
States has the same security as upon other lands of private owners. 
The possibility that the works may be successfully completed to serve — 
this land at some indefinite future time, so that charges may be at 


some future time apportioned to it, is no reason justifying with- 


holding title already fully earned and now due a settler and Epes 
3098—vor 88—09-—89 
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owner before the works were sndeeeiean As to the conditions ili _ 
~ sequent to passing of title, imposed by the Reclamation Act, Boyle, - 
in common with other private owners, must conform to them as to | 


Bg 


area of land for which he can claim service and a as to residence on or 
in vicinity of his land. 

It is further tobe noticed that supervision of this. entry for com- 
- pliance with the added requirements of the reclamation act, which 
delay of the United States in completing its project renders poe 
ble for an indefinite time, not. merely deprives Boyle of full utiliza- 
tion and enjoyment of the title he has fully earned under the law 
of his settlement but deprives him of the running of limitation and 
benefit of the confirmatory provisions of section 7, act of March 3, 
1891 (26 Stat., 1095), leaving his entry open indefinitely subject to 


~ attack. Congress intended by that act that homestead entryman _ 
should be protected at two years after submission of satisfactory . 


proof of compliance with the law of their entry. Entrymen within 


a reclamation project are as fully entitled as others to benefit of ons | 


statute of repose. 


Had. Boyle made an entry. before the. withdrawal his right to. 


perfect. it would not have been affected. He would not have been 
required to comply with the conditions and limitations of the act. 





Instructions (83 L. D., 607, 608, par. fifth). An entry made during © 7 


a withdrawal, eel and afterward renewed, is in the same con- 
dition as any entry made before any withdrawal. The conditions 
and limitations once existing are not relmposed by a second with- 


drawal. Opinion (34 L. D., 445). This would be so had he made- 


no improvement or settlement or done no acts of performance, but 


had a mere entry, prior to withdrawal. But his settlement under a 


law inviting it to be made on unsurveyed land gave him right to 
acquire the title subject only to its being taken by che government for 
its. own use. The government has no use for it. His lack of record 
entry before the withdrawal is due only to lack of opportunity to 
make it, not to his fault, and under act of May 14, 1880, his right by 


settlement, diligently- earned: must be equal to that of one who before | 


withdrawal made- entry. 


Your decision is therefore pepered and you ‘ceil cause to be cael 
a final receipt and in due course a patent for the land, as in cases of | 


satisfactory final homestead proof for lands not within reclamation 
projects. Such course will also. be followed in all cases wherein it 
_ is satisfactorily shown that settlement was bona fide made on lands 
thereafter included in reclamation projects where such settlements 
have been. diligently ne and the homestead law fully com- 


plied with. 
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STATE SELECTIONS UNDER GRANTS FOR EDUCATIONAL AND OTHER 
PURPOSES. 


REGULATIONS. 


DEPARTMENT OF THE INTERIOR, 
| GENERAL Lanp OFFICE, _ 
| ae a Washington, May 24, 1910. 

_ Recisters AND Recrivers, | = a 
: United States Land Offices. | 
GenTLEMEN: Rules 7, 12 and 18 of the pesuieiions governing ihe 

selection of lands by States and Territories under grants for edu- 

cational and other purposes, approved April 25, 1907 (35 L. D., 537), 


are hereby amended to read as follows: 


7. Where indemnity ts sought for school lands in sins ee of 
their inclusion within any Indian, military, or other reservation, the 
list of selections must in every case be accorhpanied by a certificate 
of the officer or officers charged with the care and disposal of school 
lands, that the State has not previously sold or disposed of, or con- | 
_ tracted to sell or dispose of, any of said lands used as bases, or any 
part thereof; that the said lands are not in the possession of, or sub- 
ject to the claim of any third party under any law or permission of © 


_ the State or Territory; and within three months after the filing of 


any such list of elections. the State or Territory must in addition 
file a certificate from the recorder of deeds or official custodian of the 
records of transfers of real estate in: the proper county, or from a_ 
reliable and responsible abstractor, or abstract company, that no in- 
-strument purporting to convey or-in any way encumber the title to 
any of said lands used as bases, is of record, or on file in the office of 


such custodian, and upon the report of the local officers of the failure 


of the State to file such certificate within the required time, any 
selection upon such base lands may be canceled without previous 
notice. No certificate from an abstractor or abstract company will 
_ be accepted until approval by the Commissioner of the General Land — 

Office of a favorable report of the Chief of Field Division or United 

‘States District Attorney whose division or district embraces: the. 
lands in question as to the reliability and responsibility, of such 
_ abstractor or company. 

12. Surveyed lands of the United States reserved or ee: 
from entry, location and selection under the general land laws, and 
_ thereafter restored to the public domain (not under a special statute),. 
may be selected in satisfaction. of grants or reservations in aid of 
_ common schools, if of the character contemplated thereby, in such > 
manner as shall be prescribed in the Proclamations or notices of 
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restoration. Lists of selections received by aon not: more than fines Be 
days prior to the day on which the lands are opened to entry, location 

and selection generally, will be treated as if received on the day of 
such opening, and will be considered as proffered after the claims 
of all persons present at.the time of the opening of the office have © 
been received, but a list received by mail more than three days prior 


i _ to the day of opening will be rejected as prematurely filed. 


«18. No ann will be oe for lands covered by an existing | 
- tender of any such eopnetene In any ie fae where for — 
good and sufficient reason a selection has been held for cancellation, 
the State or Territory may be permitted to relinquish such selection, 
and with such relinquishment tender a new application for the same 
land. This relinquishment and application must be accompanied by 
a statement, under oath, of the officer, or officers, of the State or. 

Territory, charged with the selection of lands, showing that proper 
precaution: was taken, in the first instance, to avoid the’tender of a 
defective selection, and will be forwarded to the General Land Office, 
where the case will be considered, and, 1f the showing made is found 
_ satisfactory, the relinquishment will be accepted and the new applica-- 
tion returned for allowance as of the date of filing. The statement 
accompanying such relinquishment and application will be closely 
_ serutinized and, unless the utmost good faith is shown, the new 

application will be rejected. 

- Amendment of indemnity school Jand ealed tone: by the substitu- 
tion of new and valid base, in whole or in part, in place of that orig- 
inally tendered, defective from any cause, may. be allowed, in the dis- 
eretion of the Commissioner of the General Land Office. Applica- 
tions in such cases must be accompanied by a statement, under oath, 
of the officer or officers indicated in the paragraph next above, fully 
explaining the tender of the original defective base, and how the 
error or mistake occurred, and will be forwarded to the General 
Land Office for jonnideration: where, if it is believed that every rea- 
sonable exertion and precaution was taken to avoid the tender of 


such defective base, the substitution of the new and valid base may _ 


be permitted in cases where no intervening ao exists, 
Very respectfully, | 
“S. Ve Prouprir, 
- . _ Assistant Commissioner. 
Approved: : | 3 
R. A. Batuingrr, | 
Secor etary. 
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. HOMESTEAD— ‘QUALIFICATION—OWNERSHIP’OF LAND—CON TRACT OF . 
PURCHASE. 


Harnarr v. . Rum. 


One who enters: into an oral agreement to purchase land, and diake part pay- 
ment of the purchase price, is not the proprietor of the land within the 

' meaning of the provision of the homestead law declaring disqualified to 
“make homestead entry one who is the proprietor of more than 160 acres, 

' where under the laws of the State such oral agreement and part payment 
do not constitute such part performance as will take the contract, out of . 

the Statute of Frauds, 


First Assistant Secretary Pierce to the Commissioner of the General 


(I. W. C.) Land Office, May 24, 1910. | (BE. L. C.) | 


J. Wesley Earhart has appealed from your office season of 
November 10, 1909, in which you reverse the action of the local offi- 
cers and aisenies hie contest brought against the homestead eae of 
: sles EK. Hein, No. 4041, made April 12, 1907, for the W. 4 NE. 4 
1 + NW. 4, ere 21, T. 28 N., R. 8 W., Great Falls, Montana: aad | 
| ae On April 30, 1909, ‘Earhart filed his affidavit of contest 

against said entry, charging that: | 


* Joseph E. Hein was at the time of making said ‘antiy and at all times since 


- has been and is now the owner and proprietor of more than two hundred acres 


of land besides that embraced in said entry, and that for this reason said enny 
was fraudulent and void from its inception. . 
Notice of contest issued and hearing was had befoné the local | 
officers, at which both parties appeared in person and by counsel 
and submitted testimony. ‘There is no dispute as to the facts, which 
are as follows: | 


On December, 1904, patent was ea = the Government to the de- 


fendant for a tract containing 77 acres, which he had purchased as an 
isolated tract, which tract the soni still owns and did own at the | 
time of Giaking his present entry. | 
Some time prior to April 26, 1906, the defendant entered into an 
agreement with one Leech to sui hiss a tract of land: containing 203 
acres, upon which he paid the sum of $200. This agreement of pur- 
chase was oral and it does not appear that any receipt. was given for 
the amount ‘paid. On April 26, 1906, Leech and his wife executed a 
deed for the said land to defendant, whieh deed purported to. convey 
title to said land but which was kept in the possession of Leech and 
not delivered until December, 1907. In the oral agreement between 
defendant and Leech it was agreed that the deed should be placed 
with the First National Bank at Great Falls, Montana, and that final | 
payment should be made within one year. Payment was not made 
within the year and it appears that Leech attempted to sell the land. 
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to other parties. Leech’ paid taxes on said land for 1906 sia 1907, 
and it appears exercised control over the same, considering it his isad . 

“until it was paid for.” It is contended by contestant that the de- 
-fendant was therefore disqualified to make homestead entry by reason 
of being the proprietor of more than 160 acres of land, and in support 
of his contention cites the case of Leitch ». Moen (18 L. D., 397), and 
also the case of Boyce v. Burnett (16 L. D., » 062). The case at bar is © 
dissimilar to the cases cited, however, in that in those cases the contract 


under consideration was a contract of purchase in writing and.exe- | 


cuted, and was therefore an enforceable contract and gave the pur- 
chasers an interest in the land, making them the proprietors thereof — 
within the meaning of the statute. In the present case the defendant 
did not come into possession of the land and his oral. agreement was 
not one that either party could enforce, because declared void by the 
Statute of Frauds for want of a written memorandum signed by 
Leech, the party to be charged. He did not purchase the land until 
more than eight months after he had made his entry. Defendant’s | 
agreement was nothing more than an incomplete agreement to pur- 
chase at some future date, and not a contract of purchase which vested 
~ in him such an equitable interest in the land as would entitle him to 
compel specific performance of the agreement. 3 

It is well settled in Montana that part payment of purchase 
money is not such part performance as to take a parol contract for 
the sale of land out of the statute of frauds. In the case of Boulder 
Valley Ditch Mining and Milling Company v. Farnham (12 Mont. 
Rep., 1; 29 Pac. Rep., 277), which was a case in ejectment, wherein 
Barry, detesdant grantor, had purchased two town lots of the 
plaintiff company and paid a part of the purchase price, the balance 
to ‘be paid at such time as the company should get patent for the 
land, the land was subsequently transferred to the defendant and this 
suit was instituted by the plaintiff to get possession of the land 
~which was then in possession of the defendant. The contract and 
the part payment of the purchase price by Barry was + set oe as a 


defence. The court held (syilabus) : 


- Such. person is not entitled +o a decree of specific nee es though it be 
_ shown that part of the purchase price was paid to the agent of the holder of: 

the legal title, payment of part of the. purchase price, unaccompanied by other 
equities, being insufficient to take a parol contract out of the operation of the - 
_ statute of frauds. - , 

In this decision, the court cited, with approval, the case of Parker 
v. Leeright (20 Mo., 85) and Townsend 0 Houston (27 American 
—Dec., 7 732), | | 

In the case of Ducie e¢ al. v. Ford (8 Mont., 233; 19 Pac, 414), 
which was a.case where the specific pete ince of an oral agree- 
ment was in question, plaintiffs had agreed to purchase of defendant 
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and defeddnile had agreed to transfer to plaintiffs a one-half interest | 
In a mining claim. Plaintiffs had made a part payment of the ne 
chase price thereon. It was held: 

Payment of the purchase money is not sufficient part performance of a 
_ yerbal-contract to convey land to satisfy the Statute of Frauds.” 

— From the language used in these’ cases, it is. clear that in Montane 
the general rule prevails as to the construction of the Statute of _ 
Frauds inhibiting oral contracts for the sale of land. While the — 
deed in this case was made out and signed, it was not delivered to 
the bank in escrow, but was left with a party who made it out. 
However, if it had been deposited in the bank, it would not have 
been sufficient to have taken the contract out of the Statute of 


_ Frauds, as the delivery of a deed in escrow does not take an oral 


contract out of the statute. In the case of Cooper e# ai. v. Thomason 
et al. (380 Oreg., 161; 45 Pac., 296) it was held that: 
A deed deposited in escrow is insufficient to take an oral contract. for the 


sale of land out of the Statute of Frauds, unless auch. deed contains a memo- 
randum of the nerecwent: 


‘Also: 


- Payment of the purchase price is not such part performance of an oral 
contract to convey land as to overcome the plea of the statute. - 

From the cases above cited, it is clear that the defendant was ae 
disqualified to make entry of the land involved and your decision 
reversing the local officers and dismissing said contest. was correct, 
and the same is accordingly afiirmed. oe 


FEES FOR CARBON COPIES OF TESTIMONY IN CONTEST CASES. 
INSTRUCTIONS. 


DeEPaRTMENT or THE INTERIOR,; - 
GreNERAL Lanp OFFICE, _ 
bith +s 7 Washington, D. 0., May 28, 1910. 
Rucisrers AND REcervens, | | i: 
United. States Land Offices. 

_ Strs: When the reducing of testimony to. writing | in a =esaineat 
ease is done by regularly appointed employes of your office, carbon: , 
copies may be furnished at the rate of 5 cents per page, nrcpecnye 
of the number of words or figures thereon. 7 

If the testimony is reduced to writing by a clerk sisted under 
authority of the circular of February 15, 1909 (87 L. D., 448), such” 
clerk will be allowed to make a charge of not exceeding 5 cents per 
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ge for each carbon copy, to be collected by him from the party 
a ‘whom the same is furnished. | _ 
_ Very. respectfully, , Frep Dennert, 
: Conumissioner. 
Approved: | 
7 OR Ay BALLIncEr, er 


N ORTHERN PACIFIC ae USTMENT—DENUDED LAND—ACT OF JULY 1, 
1898. 


Huston v. Norrurrn Paciric Ry. Co. . 


One claiming lands within the limits of the Northern Pacific grant who, either 
prior or subsequent to the act of July 1, 1898, providing for the adjustment 
of conflicting claims of individuals and the company, denuded the Jand of its 
timber, which constituted its. chief value, does not come within the intent 
and purpose of the act. and is not entitled to have his claim adjusted under 
its provisions. 


f rst Assistant Secretary Pierce to the Commissioner of the Gonna 
(F. W. C.) Land O fice, May 31,1910. . (J. R.W.) 


‘Frank L. Huston appealed from your decision of March 2, 1910, 


addressed to the local office, Vancouver, ‘Washington, denvine his 


- petition in which ‘he asked that you revoke the order for hearings 
contained in your letter “F” of July 22, 1909, in the following cases: 
| _H. Kk. 9062, December 13, 1892, Raimund Robartaon: E..4 SW. 4, 
NW. + SE. 4, SW. 4 NE. 4 1, Sec. 3, T. 5 N., RB. 17 Ey F. C. 4898, 
October 30, 1900; patented May 8, 1901. | 

C. E. 6784, April 1, 1904, Lucille Bernhardt, SW. + SW. 4, Sec. 15, 
WwW. 4 NW. 1 NW. 4 SW. 4, Sec. 22, T. 5 N., R. 7 B; ; patented 
February 4, 1905. _ 

H. E. 11497, August 28, 1900, Samuel A. ‘Swan, E 4SE.4 1, ce 9, 

. W.48W. 4 , Bee. 10, T. 5 N., R. 15 E., commuted 6589 September 21, 

1908; pened September 9, "1907. , 

OU, ¥. 5171, September 11,1896, Wenzel Borde, E. 4 4 NE. 4, NW. 4 

NE. 4, Sec. 17 , 1.6 N., R. 13 E.; patented December 21, 1906. 

That this matter may be properly considered it is necessary to re- 
view previous action respecting these cases. : Numerous cases had been 
adjudicated under act of July 1, 1898 (80 Stat., 597, 620), and sup- 
plementary act of May 17, 1906 (34 Stat., 197), and other cases were 
‘under consideration November 9, 1907, when Britton & Gray, attor- 
neys for Northern. Pacific Railway Company, filed a letter alleging 
_ that Frank L. Huston, applicant herein, was attempting to transfer — 

claims denuded of their timber, and requesting that you suspend ac- — 


_ tion and investigate eighty-seven such claims listed by them. You 


declined to investigate the claims or suspend action, and; February Ty 
1908, counsel requested the Department to order suspension in the. | 
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| Huse cases s until they could be caeeatvared and with their letter they 
listed forty-six cases which had been investigated. The Department 
issued instructions February 26, 1908 (36 L. D., 283), wherein opinion 
was expressed that all persons entitled to election under act of July 1, 
1898, who, after its passage, placed it beyond their power to return 
_the land to the railroad company in substantially the same condition 
it was at date of the act, should be held to have elected to retain the — 
land and should not be permitted to relinquish it and make a lieu 
selection. You were directed to give the railway company full oppor- 
tunity to apply for hearing and to take no further action looking to 
adjustment of Huston’s pending claim or others of that character. 
You ordered hearings July 22, 1909, in the cases above described, 
_on protest filed by the railway company alleging the value of the land 
involved had been depreciated by cutting of timber. From your re-— 
fusal to revoke, the hearings were oncenes ‘Huston appeenne to the 
Department. 7 
Appellant insists that it is ois to hold ieatnge in cases where | 
_ the facts.on which the final decision will be based are matters of record 
- In the Department, or to hold hearings in cases where the final deci- 
sion will turn on questions of law arising from facts within the offi- 
cial knowledge of the officers rendering the decisions; that it is un-— 
fair to put Huston or the present owners of the claims to expense of 


_ hearings upon a loose, general, and unverified protest which does not . - 


disclose any facts not within knowledge of protestant at the time the 
individual claimants were called upon to exercise an election, either 
to relinquish or retain the land in conflict; that the doctrine of 
estoppel applies in the four cases involved herein, as well as in nine 
others wherein the order for hearing was revoked by the Department 
because the relinquishments-in these cases were filed at request of the 
railway company; and, finally, if the railway company believes that 
timber was removed for speculative purposes after the right of relin- 
" quishment was recognized, the company should be required to file.an 
amended protest stating under oath what they claim in relation to the | 
- four cases here involved. 

Huston does not controvert the rules heretofore established by the 
Department that the intention of the.setiler or individual claimant 
to retain the land may be manifested by acts, as well as words, and 
that to divest the land of its timber, with intent to relinquish it thus | 
despoiled, would be a siahifestation of bad faith. It is earnestly 
contended that removal of the timber before the passage of the act 
of 1898 gave the individual claimant a right to relinquish would 
not manifest any intent or election to retain the land. It is stated 
that in most cases involving the protest of the company the timber - 
was cut before the right of election was extended by the act of 1898. 
Therefore, such cutting of timber can not be regarded : as an election 
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to retain the land. In one case it is stated that the timber removed 
since the act had a value of only twenty-five to fifty dollars, and it is 
urged this is too small a matter to justify ordering of a hearing. In 
requesting suspension of action on pending cases, the railway com-- 
pany urged it would be manifest injustice to allow individual claim- — 
_ ants to destroy the chief value of the lands involved and thereafter — 
- relinquish them to the railway company. The Department upheld. 
that contention, and instructions of February 26, 1908, were issued. 
The Deparment held that all persons entitled to an election under 
act of July 1, 1898, who after its passage had placed it beyond their 

control to return the land to the railroad company in substantially 
the same. condition it was at date of the act, should be held to have 
elected to retain it. 

It thus appears that the question now presented was s not considered | 
by the Department when instructions of February 26, 1908, were 
issued, and those instructions are not amici) controlling of the 
four cases now considered. | 

In instructions of February 26, 1908, it was held ne 


. ‘Adjustment implies an equitable settlement and precludes the idea of unfair — . 


dealing or the taking of undue advantage by either of the parties thereto. 
When the object of a statute is plain every rule. of construction requires that 
it be so interpreted and administered as to carry out such object, if this can 

be accomplished without doing violence to the language of the act. 
In its construction of the act, n Humbird v, Avery (195 U. S., 
| 499), the court held that the act was one for adjustment of conflict-— 
ing equities and legal rights, arising from a dispute between the rail- 
‘road company holding under its grant and occupants and purchasers 
of the granted land. It noted that; | 

The disputes had arisen out of conflicting orders or rulings of the land de- 
partment, and it became the duty of the Government to remove the difficulties 
which had come upon the parties in consequence of such orders. The settle- 
ment of these disputes was, therefore, as the Circuit Court said, a matter of 
public concern. If the disputes were not accommodated, the litigation in rela- 
tion to the land would become vexatious, extending over many years and 
causing great embarrassment. In the light of that situation Congress passed 
the act. of 1898, ‘which opened up a way for an adjustment upon pr inciples that — 
it deemed just and consistent with the rights of all concerned—the Gov ernment, 
the railroad grantee, and individual claimants. 


‘This is the interpretation of the act given by the court “ 7 light 
of the situation as it actually was at the date of its passage.” Con- 
gress was not able to divest the railroad company of the title which 
had been granted and which was superior to the patented. titles 
granted to private individuals. To divest such title, the railrod com- 
pany must necessarily by some act assent. ‘Without its assent the 
thing proposed to be accomplished was beyond power of Congress. 
Had the railroad company: not assented, it could recover the legal 
title and the value of all timber taken from. the land, United 
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States v. Anderson, 194 U. S., 394, 399. ‘The act proposed that the 


~ railroad company. assent to the settler or purchaser claimant retain- 


‘ing his title. It provided that: (1) if the settler or purchaser claim-. 

ant refuse to transfer his entry to other land, the railroad company — 
should be entitled to select an equal quantity in lieu of it; (2) that the 
Secretary of the Interior should deliver to the railroad company a. 
list of the tracts that had been purchased or settled upon and that 
the railroad company might relinquish them to the United States as. 


if the grant had never been made; but if it did relinquish, it might 
select other lands; and (3) that all qualified settlers or their succes- °_ 


sors in title, who, prior to January 1, 1898, purchased, settled upon, 
or claimed in good faith under any law of the United States or ruling 
of the land department, any part of an. odd-numbered section in either 
the granted or ‘indemnity limits of the grant, “may in lieu thereof” 
transfer their claims to an equal quantity of public lands, surveyed — 
or unsurveyed, not mineral or reserved, and not. valuable for stone, 
iron, or coal, and free from valid adverse claim or not occupied by a - 
settler at the time of such entry, situated in any State or Territory 


_. into which said railroad grant extends, and make proof therefor as 


in other. cases provided.” 

In assenting to this act the railroad company became hound iby 
its terms, but, in view of the Department, is not conclusively bound 
to accept an inequitable exchange or adjustment. The act is one, as 
construed by the ‘court, for “adjustment ” of conflicting legal and. 
equitable claims. The legal claim was in the railroad company, and 


- it could recover the land and all damage done to the land impairing 


-its value. If it be held that the railroad company must accept the. 
land denuded of timber, it may then pursue the former claimant and — 
all those who participated 4 in denuding it. This would result in the 
same course of vexatious litigation extending over many years and 
causing great embarrassment, which the court said it was the intent 
of the act to avoid. On the other hand, if the settler or claimant who 
has denuded the land of that which gives it value is held to retain 
the land, he gets all that he either bargained for or expected, and all 
equities of adjustment are fully satisfied. If he can relinquish his ~ 
wasted land and then take another tract equally or better timbered 
he deprives the railroad company of right to select unwasted land, 
and unconsionably obtains two values for one entry. That is not the 
- intent of the act. The act is equitable in aspect. Itisnot a question 
of election strictly speaking, but a question of equitable adjustment. | 
Upon full consideration of the matter, it is now held that it is not 
within the intent or purpose to permit relinquishment of lands which 
have been wasted of that which form their chief value, irrespective. 
of whether they were wasted before or after the act in’ question. 
There is, therefore, no reason to recall the orders for hearings, and 
your decision i is affirmed. 


~ 


LAWS AND REGULATIONS RELATING TO THE RECLAMATION 
"OF ARID LANDS BY THE UNITED STATES. 


Department OF THE Inrerior, 
|  Gernerat Lanp Orrice, 7 
Washington, D. C., May 81, 1 91 0. 


STATUTES. 


AN ACT isco cine the receipts from the sale and depos of public lands’ in 
~ certain States and Territories to the construction of irrigation works for the recla- 
mation of arid lands. 


Be it enacted by the Senate and House of cae of the United 


States of America in Congress assembled, That all moneys received from ._ 


the sale and disposal of public lands in Arizona, California, Colorado, - 
Idaho, Kansas, Montana; Nebraska, Nevada, New Mexico, North 
Dakota, Oklahoma, Oregon, South Dakota, Utah, Washington, and - 
Wyoming, beginning with the fiscal year ending June thirtieth, nine- 
teen hundred and one, including the surplus of fees and commissions | 
in excess of allowances to registers and receivers, and excepting the 
five per centum of the proceeds of the sales of public lands in the above 
States set aside by law for educational and other purposes, shall be, and 
the same are hereby, reserved, set aside, and appropriated as a special 
fund in the Treasury to be known as the “reclamation fund,” to be 
used in the examination and survey for and the construction and 
maintenance of irrigation works for the storage, diversion, and devel- 
opment of waters for the reclamation of arid and semiarid lands in the 
said States and Territories, and for the payment of all other expendi- 
tures provided for in this act: Provided, That in case the receipts - 
from the sale and disposal of public lands other than those.realized 
from the sale and disposal of lands referred to in this section are insuf- — 
ficient to meet the requirements for the support of agricultural col- 
_ Jeges in the several States and Territories, under the act of August 
thirtieth, eighteen hundred and ninety, entitled ‘An act to apply a 
- portion of the proceeds of the public lands tothe more complete endow- — 
ment and support of the colleges for the benefit of agriculture and the 
mechanic arts, established under the provisions of an act of Congress 
approved July second, eighteen hundred and sixty-two,” the defi- 
ciency, if any, in the sum necessary for the support of the said colleges’ 
shall be provided. for from any meneye in the Treasury not otherwise 
appropriated. 
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Src. 2. That the Secretary of the Interior i is hereby muihonged and 
directed to make examinations and surveys for, and to locate and con- 
struct, as herein provided, irrigation works for the storage, diversion, 
and development of waters, including artesian wells, and to report to. 
Congress at the beginning of each regular session as to the results of 
such examinations and surveys, giving estimates of cost of all con- 
templated works, the quantity and location of the lands which can be 
irrigated therefrom, and all facts relative to the practicability of each - 
irrigation project ; also the cost of works in process of construction as 


well as.of those which have been completed. 


Src. 3. That the Secretary of the Interior shall, belonek giving the © 
public notice provided for in section four of this act, withdraw from. 
public entry the lands required for any irrigation works contemplated — 
under’the provisions of this act, and shall restore to public entry any 
_of thé lands so withdrawn when, in his judgment, such lands are not’ 
required for the purposes of this act; and the Secretary of the Inte-. 
rior is hereby authorized, at or immediately prior to the time of — 


_.. beginning the surveys for any contemplated irrigation works, to 


withdraw from entry, except under the homestead laws, any public 
lands believed to be susceptible of irrigation from said works: Pro- 
vided, That all lands entered and entries made under the homestead 
laws within areas so withdrawn during stich withdrawal shall be sub- 
ject to all the provisions, limitations, charges, terms, and conditions 
of this act; that said surveys shall be prosecuted diligently to com- 
pletion, and upon the completion thereof, and of the necessary maps, 
_ plans, and estimates of cost, the Secretary of the Interior shall deter- 
mine whether or not said project is practicable and advisable, and if — 
determined to be impracticable or unadvisable he shall thereupon — 
restore said land to entry; that public lands which it is proposed to: 
irrigate by means of any contemplated works shall be subject to entry 
only under the provisions of the homestead laws in tracts of not less — 
than forty nor more than one hundred and sixty acres, and shall be 
subject to the limitations, charges, terms, and conditions herein pro- 
vided: Provided, That the commutation provisions of the homestead 
jaws shall not apply to entries made under this act. 

Sc. 4. That upon the determination by the Secretary of the Interior 
that any irrigation project is practicable, he may cause to be let con-. 
tracts for the construction of the same, in such portions or sections as 
it may be practicable to construct and complete as parts of the whole. 
project, providing the necessary funds for such portions or sections are 
available in the reclamation fund, and thereupon he shall give public 
notice of the lands irigable under such project, and limit of area per 
entry, which limit shall represent the acreage which, in the opinion.of 
the Secretary, may be reasonably required for the support of a family . 
upon the lands in question; also of the charges which shall be made per 
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acre upon the said sibries: and upon iat in nevets ee which 
may be irrigated by the waters of the said irrigation project, and the. 
- number of annual installments, not exceeding ten, in which such 
charges shall be paid and the time when such payments shall com- 

mence. The said charges shall be determined with a view of returning ~ 
to the reclamation fund the estimated cost of construction of the 
project, and shall be apportioned equitably: ‘Provided, That in all — 
construction work eight hours shall constitute a day’s work, and no 
Mongolian labor shall be employed thereon. : 

‘Src. 5. That the entryman upon lands to be irrigated by such works 
- shall, in addition to compliance with the homestead laws, reclaim at 
least one-half of the total irrigable area of his entry for acricultural 
purposes, and before receiving patent for the lands covered by his 
entry shall pay to the Government the charges apportioned against | 
such tract, as provided in section. 4. No right to the use of water for 
land in private ownership shall be sold for a tract exceeding one hun- 
dred and'sixty acres to any one landowner, and no such sale shall be 
made to any landowner unless he be an actual bona fide resident of 
such land, or occupant thereof residing in the neighborhood of said 
Jand, and no such right shall permanently attach until all payments — 
therefor are made. The annual installments shall be paid to the 
receiver of the local land office of the district in which the land is 
situated, and a failure to make any two payments when due shall ren- 
der the entry subject to cancellation, with the forfeiture of all rights 
under this act; as well as of any moneys already paid thereon. All 
moneys received from the above sources shall be paid into the recla- 
mation fund. Registers and receivers shall be allowed the usual com- — 
missions on all moneys paid for lands entered under this act. 

Src. 6. That the Secretary of the Interior is hereby authorized and 
directed to use the reclamation fund for the operation and mainte- 
nance of all reservoirs and irrigation works constructed under the pro- 
visions of this act: Provided, That when the payments required by 
this act are made for the major portion of the lands irrigated from 
the waters of any of the-works herein provided for, then the manage- 
ment and operation of such irrigation works shall pass to the owners 


of the lands irrigated thereby, to be maintained at their expense . 


under such form of organization and under such rules and regulations 
as may be acceptable to the Secretary of the Interior: Provided, 
That the title to and the management and operation of the reservoirs 
_ and the works necessary for their. protection and operation shall — 
remain in the Government until otherwise provided by Congress. 
Sec. 7, That where in carrying out the provisions of this act it _ 
becomes necessary to acquire any rights or property, the Secretary of 
the Interior is hereby authorized to acquire the same for the United . 
States by purchase or by condemnation under judicial process, and to 
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pay ‘from the fenlamintion fund the sums ee may bs needed for that. 
purpose, and it shall be the duty of the Attorney-General of the United 
_ States upon every application of the Secretary of the Interior, under 
this act, to cause proceedings to be commenced for condemnation — 
_ within thirty days from the receipt of the application at, Ue Depart- 
ment of Justice. 
Sec. 8. That nothing 1 in this act shall be colistttied as affecting or 


- cided ‘to affect or to in any way interfere with the laws of any State 


or Territory relating to the control, appropriation, use, or distribution 

of water used in irrigation, or any vested right acquired thereunder, 
and the Secretary of the Interior, in carrying out the provisions of ~ 
this act, shall proceed in conformity with such laws, and nothing 


me | herein shall in any way affect any right of any State or of the Federal 


Government or of any landowner, appropriator, or user of water in, 
to, Or from any interstate stream or the waters thereof: Prowded, 
That the right to the use of water acquired under the provisions of 
this act shall be appurtenant to the land irrigated, and beneficial 
use shall be the basis, the measure, and the limit of the right. 

Sxc. 9. That it is hereby declared to be the duty of the Secretary of 
_ the Interior in carrying out the provisions of this act, so far as the — 


' game may be practicable and subject to the existence of feasible irriga- 


tion projects, to expend the major portion of the funds arising from 
the sale of public lands within each State and Territory hereinbefore 
named for the benefit of arid and semiarid lands within tke limits of 
such State or Territory: Provided, That the Secretary -may tempor- 
arily use such portion of said funds for the benefit of arid or semiarid 
lands in any particular State or Territory hereinbefore named as he | 
may deem advisable, but when so used the excess shall be restored 


_ to the fund as‘soon as practicable, to the end that ultimately, and in- 7 


any event, within each ten-year period after the passage of this act, 
the expenditures for the benefit of the said States and Territories 
‘shall be equalized according to the proportions and subject to the 
conditions as to practicability and feasibility aforesaid. 
Sxc. 10. That the Secretary of the Interior is hereby authorized to 
perform any and all acts and to make such rules and regulations as 


may be necessary and proper for the purpose of carrying the pro-. _ 


visions of this act into full force and effect. 
Approved, June 17, 1902 (82 Stat. , 388). 


_ An Act Authorizing the. use of earth, stone, and timber on hie public lands and 
forest reserves of the United’ States in the construction of works. under the national 
irrigation law. 


Be it enacted by the Senate and House of Representatives of the United 
States of America wn Congress assembled, That in carrying out the 
provisions of the national eee law, approved June seventeenth, 
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nineteen hundred. aad two, and in constructing works hereundet. 
_ the Secretary of the Interior is hereby authorized to use and to permit — 
the use by those engaged j in the construction of works under said law, 


_. under rules and regulations to be prescribed by him, such earth, stone, 


and timber from the public lands of the United States as may be 
required in the construction of such works, and the Secretary of 
Agriculture is hereby authorized to permit the use of earth, stone, 
and timber from the forest reserves of the United States for the same 
purpose, under rules and regulations to be prescribed by him. » 


_Approved, February 8, 1905 (33 Stat., 706). 


An Act to provide for the covering into the reclamation fund certain proceeds of: 
sales of property purchased by the reclamation fund. 7 


Be it enacted by the Senate and House of Representatives of the United 
States of América in Congress assembled, That there shall be covered. 
into the reclamation fund established under the act of June seven- 
teenth, nineteen hundred and two, known as the reclamation act, 
the proceeds of the sales of material utilized for temporary work and 
structures in connection with the operations under the said act, as 
well as of the sales of all other condemned property which had beet 
purchased under the provisions thereof, and also any moneys refunded 
in connection with the operations under said rec aavOR act. 


Approved, March 3, 1905 (33 Stat., 1032). 


An Act Providing for the wihamwsl ae public sae of lands needed foe ‘townsite 
purposes in connection with irrigation projects under the reclamation act of J une 
seventeenth, nineteen hundred and two, and for other. purposes. 


Be it enacted by the Senate and House of Representatives of the United . 
_ States of America in Congress assembled, That the Secretary of the 
Interior may withdraw from public entry any lands needed for town- 
site purposes in connection with irrigation projects under the reclama- 
tion act of June seventeenth, nineteen hundred and two, not exceed- 
ing one hundred and sixty acres in each case, and survey and subdi- 
vide the same into town lots, with appropnate reservations for pub- 
lic purposes. | 

Src. 2. That the lots so eset ‘shall be eiaicod mere the 
direction of the Secretary.of the Interior and sold under his direction 
_at not less than their appraised value at public auction to the highest 
bidders, from.time to time, for cash, and the lots offered for sale and © 
not disposed of may afterwards be sold at not less than the appraised © 
value under such regulations as the Secretary of the Interior’ may 
| prescribe. ‘Reclamation funds may be used to defray the necessary 
expenses of appraisement and sale, and the proceeds of such sales 
shall be covéred into the reclamation fund. 7 

Sec. 3. That the public reservations in stich townsites shall be 
improved and maintained by the town authorities at the expense of 
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the town; and upon the organization thereof as municipal corpora- 
tions the said reservations shall be conveyed to such corporations by © 
the Secretary of the Interior, subject to the condition that they will 
be used forever for public purposes. | 

Seco. 4. That the Secretary of the Interior shall, in coe maas | 
with the provisions of the reclamation act, provide for water rights 
in amount he may deem necessary for the towns established as herein 
provided, and: may enter into contract with. the proper authorities of 


_ such towns, and other towns or cities on or in the immediate vicinity 


of irrigation projects, which shall have a water right from the same 
source as that of said. project for the delivery of such water supply to 
some convenient point, and for the payment into the reclamation 
_ fund of charges for the same to be paid by such towns or cities, which | 
charges shall not be less nor upon terms more favorable than those | 
fixed by the Secretary of the Interior for the ee project from — 
which the water is taken. | 
_ Sec. 5. That whenever a development of power j is necessary for the 
. irrigation of lands under any project undertaken under the said 
reclamation act, or an opportunity is afforded for the development 
‘of power under any such project, the Secretary of the Interior is 
authorized to lease for a period not exceeding ten years, giving pref- 
erence to municipal purposes, any surplus power or power privilege, 
and the money derived from such leases shall be covered into the 
reclamation fund and be placed to the credit of the project from which 
such power is derived: Provided, That no. lease shall be made of such 
surplus power: or power privilege as will 3 impair the efficiency of the 
irrigation project. 


4 | Approved, April 16, 1906 (34 Stat., 116). 
An Act To extend the irrigation act to the State of Texas, 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the provisions of the 


act entitled ‘‘An act appropriating the receipts from the sale and _ 


disposal of public lands in certain States and Territories to the seas 
struction of irrigation works for the reclamation of arid lands,” 
approved: June seventeenth, nineteen hundred and two, be, and the 
- same are hereby, extended so as to include and apply to the plate of 
. Texas. . 


Approved, June 12, 1906 (34 Stat. | 250). 7 
An Act Providing for the subdivision’ of. Jands under the reclamation act, and for. 


other purposes. 


| Be it enacted by the Seed and House of Representatives of the United 
eases of America in Congress assembled, That whenever, in the opinion 
of the Secretary of the Interior, by reason o market. conditions, and | 
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| the special fitness of the soul an climate for the growth of Friiit and. 

garden produce, a lesser area than forty acres may be sufficient for 
- the support of a family on lands to be irrigated under the provisions. 
- of the act of June seventeenth, nineteen hundred and two, known as 
the reclamation act, he may fix: a lesser area than forty acres as the 

minimum entry cad may establish farm ynits of not less than ten — 
nor more than one hundred and sixty acres. That whenever it may 
be necessary, for the purpose of accurate description, to further sub- 
divide lands to be irrigated under the provisions of said reclamation 
act, the Secretary of the Interior may cause subdivision surveys to be 
7 made by the officers of the Reclamation Service, which subdivisions 
- shall be rectangular in form, except in cases where irregular subdivi- 
sions may be necessary in order to provide for practicable and eco- 
nomical irrigation, Such subdivisions surveys shall be noted upon 
the tract books in the General Land Office, and they shall be paid 
for from the reclamation fund: . Provided, That an entryman may 
elect to enter under said eoelamanon act a lesser area than the mini- 
mum limit in any State or Territory. 

Src. 2. That wherever the Secretary of the Interior, in carrying 7 
out the provisions of the reclamation act, shall acquire by relinquish- - 
ment lands covered by a bona fide unperfected entry under the land 
laws of the United States, the entryman upon such tract may make 
another and additional entry, as though the sie thus relinquished 
had not been made. 

Src. 3. That any townsite eee ee set apart or established by 
proclamation of the President, under the provisions of sections twenty-. 
three hundréd and eighty and. twenty-three hundred and eighty-one. 
of the Revised Statutes of the United States, within or in the vicinity 
of any reclamation project, may be appraised and disposed of in 
accordance with the provisions of the act of Congress approved April 
sixteenth, nineteen hundred and six, entitled ‘‘An act providing for 
_ the withdrawal from public entry of lands needed for townsite pur- 
poses in connection with irrigation projects under the reclamation 
- act of June seventeenth, nineteen hundred and two, and for other 

-purposes;” and all necessary expenses incurred in the appraisal and 
‘sale of lands embraced within any such townsite shall be paid from 
the reclamation fund, and the proceeds of the sales of such lands shall 
be covered into the reclamation fund. | 

of ce oS of 2 eR 

Ske. 5. That where any bona fide desert-land entry has been or may 
be embraced within the exterior limits of any land withdrawal or irri- 
gation project under the act entitled “An act appropriating the 
receipts from the sale and disposal of public lands in certain States 
and Territories to the construction of irrigation works for the recla-’ 
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mation of arid lands,”’ approved Ju une seco niesihy nineteen hundred: 
_and two, and the desert-land entryman has been or may be directly 
or indirectly hindered, delayed, or prevented from making i improve- 
ments or from reclaiming the land embraced in any such entry by 
reason of such land withdrawal or irrigation project, the time during 
which the desert-land entryman has been or may be so hindered, 

delayed, or prevented from complying with the desert-land law: shall 
not be computed in determining the time within which such entry- 
man has been or may be required to make improvements or reclaim 
the land embraced within any such desert-land entry: Provided, That 
if after. investigation the irrigation project has been or may be aban- 
doned by the Government, time for compliance with the desert-land 
law by any such entryman shall begin to run from the date of notice 
of such abandonment of the project and the restoration to the public — 
domain of the lands withdrawn in connection therewith, and credit 
shall be allowed for all expenditures and improvements’ heretofore 
made on any such desert-land entry of which proof has been filed; 

but if the reclamation project is carried to completion so as to an : 
available a water supply for the land embraced in any such desert- 
land entry, the entryman shall thereupon comply with all the pro- 
visions of the aforesaid act: of June seventeenth, nineteen hundred 

and two, and shall relinquish all land embraced within his desert-land 
entry in excess of one hundred and sixty acres, and as to such one 


~ hundred and sixty acres retained, he shall be entitled to make final 


proof-and obtain patent upon compliance with the terms of payment _ 
prescribed in said act of June seventeenth, nineteen hundred and two, — 
and not otherwise. But nothing herein contained shall be held ‘és | 
require a desert-land entryman who owns a water right and reclaims 
the land embraced in his entry, to ACCEDE: the conditions of said recla- 
mation act. 


7 Approved, June 27, 1906 (34 Sint. , 519). 
REGULATIONS. 
GENERAL INFORMATION. 


. Section 3 of the act of June 17, 1902 (82 Stat., 388) provides 
: es the withdrawal of lands from all ee tion ee than that pro- 
vided for by said act. Lands withdrawn as susceptible of irrigation 
(usually referred to as a withdrawal of the second form) are subject — 
to entry under. the provisions of the homestead law only, and entries 
_ thereof are made in practically the same manner as the usual home- — 
stead entry, but they are subject to all the provisions, limitations, 
charges, terms, and conditions of the reclamation act. 
2, Registers and receivers will indorse across the face of each 
homestead application, when allowed under the reclamation act, the 
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following: ‘‘This entry allowed subject to the provisions of. the act 
of June 17, 1902 (82 Stat., 388);”’ and will advise each entryman of 
the provisions of. the act by furnishing him with a copy of this circular. . 

3. These entries are not subject to the commutation provisions of 
the homestead law, and on the determination by the Secretary of 
the Interior that fie proposed irrigation project is practicable, the 
entries may be reduced in area to the limit representing the acreage 
which, in the opinion of the Secretary, may be reasonably required - 
for the support of a family upon the lands in question, and the lands. 
within a project are platted to farm units representing such areas. 
The farm units may be as small as 10 acres where the lands are suitable | 
for fruit raising, etc., but on most projects, so far, they have been fixed 
at.from 40 to 80 acres each. ‘These areas are announced on farm - 
unit plats, and public notice stating the amount of the charges and 
other details concerning payment, is issued by the Secretary of the 
Interior, shortly before the Government is ready to furnish water. 
Until this public notice is issued it will be impossible ; in most respects 
to give definite information as to any particular tract or as to the 
details intended to be covered by such notice; but registers and 
receivers wil, upon inquiry, give all general information relative to 
the public lands included in reclamation projects, and will keep the © 
engineers of the Reclamation Service fully informed, by correspond- 
ence, as to conditions affecting the same. 


WITHDRAWALS AND “RESTORATIONS. © 


4. The withdrawal of these lands at first is principally for the pur- 
pose of making surveys and.irrigation investigations in order to deter-_ 
mine the feasibility of the plans of irrigation and reclamation pro- 
posed. Only a portion of the lands will be irrigated even if the proj- 
ect is feasible, but it will be impossible to decide in advance of care- 
ful examination what lands may be watered, if any, and the mere 
fact that surveys are in progress 1s no indication whatever that the 
works will be built. It can not be determined how much water there 
may be available,.or what lands can be covered, or whether the cost 
will be too great to justify the undertaking until the surveys and the - 
irrigation investigations have been completed. : 
5, There are two classes of withdrawals authorized by the act: 

One commonly known as “Withdrawals under the first form,” 
which embraces lands that may possibly be needed in the construction | 
” maintenance of irrigation works, and the other commonly known | 

s ‘Withdrawals under the second form,’ which embraces lands 
Ae supposed to be needed in the actu al construction and maintenance 
of irrigation works, but which may possibly be irrigated from such 
works. , 
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6. After lands have been withdrawn under the first form they can 
not be-entered, selected, or located in any manner so long as they 
remain so withdrawn, and all applications for such entries, selections, 
or locations should be rejected and denied, regardless of whether they , 
were presented before or after the date of such withdrawal. (See 
John J. Maney, 35 L. D., 250.) | 
_ 7, Lands withdrawn imder the second form can be entered only 
under the homestead laws and subject to the provisions, limitations, 
charges, terms, and conditions of the reclamation act, and all applica- 
tions to make selections, locations, or entries of any other kind on 
such lands should be rejected, regardless of whether they are pre- 
sented before or after the lands are withdrawn. 

8. Withdrawals made under either of these forms Hip not defeat or 
adversely affect any valid entry, location, or selection which segre- 
gated and withheld the lands embraced therein from other forms of. 
- appropriation at the date of such withdrawal; and all entries, selec- 
tions, or locations of that character should. be permitted to proceed to 
patent or certification upon die proof of compliance with the law in 
the same manner and to the same extent to which they would have 
proceeded had such withdrawal not been made, except as to lands — 
needed for construction purposes. All lands, however, taken up 
under any of the land laws of the United States subsequent to Octo- 
ber 2, 1888, are subject to right of way for ditches or canals con- 
structed by authority of the United States (act of August 30, 1890, 
— 26 Stat., 391; circular approved by Department July 25, 1903). “All 

entries masa, upon the lands referred to are subject to the following 
proviso of the act cited: | 7 | 
That in all patents for lands hereafter plat: up under any of fad an laws. of the 
- United States or on entries or claims validated by this act west of the one hundredth. 
- mneridian it shall be expressed that there is reserved from lands in said patent described 


a right. of way thereon for ditches or canals constructed.by the caer of the United 
States. 


9. Should a homestead entry embrace land that is needed i im whole 
or in part for purposes contemplated by said proviso the land would 
_ be taken for such purpose, and the entryman. would have no claim 
~ against the United States for the same. 
10. All withdrawals become effective on the date upon which they 
are ordered by the Secretary of the Interior, and all orders for resto- 
. rations on the date they are received in the local land office unless 
otherwise specified in the order. | (George B. Pratt et al., 88 L. D., 
146.) 
11. Upon the cancellation of a homestead aatiys covering lands 
embraced within a-withdrawal under the reclamation act.such with- 
drawal becomes effective as to such lands without further order. 
ee Cornelius J. MacNamara, 33 L. D. , 520.) 


. 
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12. Where the Secretary of the Interior by the sires of farm- 
unit plats has determined, or may determine, that the lands desig- 
nated thereon are irrigable, the filing of such plats in the General 


Land Office and in the local land offices is to be regarded as equiva- _ 


i 


lent to an order withdrawing such lands under the second form, and 


cag an order changing to the second form any withdrawals of the first 
form then effective as to any such tracts. This applies to all areas 


shown on the farm-unit plats as subject to entry under the provisions 
ot the reclamation act or as subject to the filing of water-right. appli- — 
cations. Upon receipt of such plats appropriate notations of the 
change of form of withdrawal are to be made in accordance therewith - 
upon the records of the General ae Office and of the local land 
offices. | 

13. In the event any lands embraced in any entry on which final 
proof has not been offered, or in any unapproved or uncertified selec- 


tion, are needed in the construction and maintenance of any irrigation 
_ works (other than for right of way for ditches or canals reserved. under — 
act of August 30, 1890) under the reclamation act, the Government. 
may cancel such entry or selection and appropriate the lands embraced 


therein to such use, after paying the value of the. improvements 


_ thereon and the enhanced value of such lands caused by such umprove- 
ments. 


14. Uncompleted claims to lands withdrawn under the provisions 
of the reclamation act and determined to be needed for construction 
of irrigation. works in connection with a project that has been found 
practicable should not be allowed to be perfected, but should remain © 
in the same status as existed at the time the determination was made, 
and the rights of the claimants adjusted upon the basis of that status. 
(Opinion of Asst. Atty. General, 34‘L. D., 421.) The rights of the 


2 entryman as to the measure of compensation and the character of 
action that may be taken by the Government in acquiring or appro- 


priating the land: embraced in his entry must be determined by the 


_ status of the entry at the time of the withdrawal of the lands for such 
purposes. (Agnes C. Pieper, 35 L. D., 459.) , 


«15. Where the owners of the improvemente eae shall fail to’ 
agree with the representative of the Government as to the amount _ 
tc be paid therefor, the same shall be acquired by condemnation pro- » 
ceedings under judicial pee as provided by section 7 of the recla- 
mation act. 

16. Inasmuch as every entry within the limits of a withdrawal 
under the reclamation act is subject to conformation to an estab-_ 
lished farm unit, improvements placed upon the different subdivisions 
by the entryman prior to such conformation are at hisrisk. (Jerome 


M. Higman, 37 L. D., 718.) They should be confined to one legal 
- subdivision until the entry is conformed. In readjusting such an 


‘DECISIONS RELATING TO THE PUBLIC LANDS. 681 


entry the Secretary is not required to confine the farm unit to the - 
limits of the entry, but may combine any legal subdivision thereof 
with a contiguous tract lying outside of the entry so as to equalize in 
. valuethe severalfarmunits. (Idem.) Theactof June 27,1906,supra, 
alithorizes the Secretary of the Interior to fix a lesser area than 40 
acres as a farm unit when, ‘‘by reason of market. conditions. and 
special fitness of the soil and climate for the growth of fruit and 
garden produce, a lesser area than forty acres may be sufficient for 
the support of a family” or when necessary ‘‘in order to provide for 
prnciion: and economical irrigation.” | Se 


ADDITIONAL ENTRIES. 


17. A person who has entered and proved up on a farm unit within 
a project can not make an additional entry of public lands outside of 
the project, nor can a person who makes entry for a unit of-less than 
160-acres within a project, after proving up on same, make an addi- — 
tional entry within the same project nor on another project. One 
who has made entry upon the public domain for less than 160 acres 
is disqualified from making an additional entry of a farm unit within: 
a reclamation project, which farm unit is the equivalent of a home- | 
‘stead entry of 160 acres of land outside of the reclamation project. 
18. Where, however, the first or original homestead entry was 
made subject to the restrictions and conditions of the reclamation 
act, any entry additional thereto would be likewise subject to the 
same restrictions and conditions, and m such cases additional entries 
may be allowed within reclamation projects under acts authorizing 
- additional. entries, except where farm units have been established 
' prior to the filing of the applications. Both entries so allowed are 
subject to the same adjustment to one farm unit as if the entire tract 
had been included im the first entry. (Henry W. Williamson, 38 
L. D., 233.) | | 


Somisid: 


19. No sonteat will be allowed against any entry embracing land 
included: within the area of any first-form withdrawal, and in all cases 
where a contest has been allowed prior to such withdrawal the with- 
drawal, if made before the termination of the contest or before entry — 

_ by the successful contestant, will, ipso facto, terminate all right that 
was acquired by reason of paces miesee | 
20. Any entry of land embraced within the area of a sacoud tom 
_ withdrawal may be contested, and if at the date of entry by the © 
successful contestant the land is under second-form withdrawal, his 
— entry will be subject to the limitations and conditions of the reclama- 
tion act. 
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CANCELLATION. 


21. All persons holding land under homestead entries made anaes 
_ the reclamation act must, in addition to paying the water-right ; 
charges, reclaim at least one-half of the total irrigable area of their 
entries as finally adjusted for agricultural purposes, and reside 
upon, cultivate, and improve the lands embraced in their entries for _ 
not less than the period required by the homestead laws. Any 
failure to make any two payments when due or to reclaim the lands 
as above indicated, or any failure to comply with the requirements 
of the homestead laws and the reclamation act as to residence, culti- 
vation, and improvement, will render their entries subject to cancel- 
lation and the money already paid by them subject to forfeiture, 
whether ney have filed water-right application, or not. 


_ WIDOWS AND HEIRS OF ENTRYMEN, 


22. The widows or heirs of persons wis make entries dine the rec- 


Jamation act. will not be required both to reside upon and cultivate 


the lands covered by the entry of the person from whom they inherit, 
but they must reclaim at least one-half of the total irrigable area of 
the entry for agricultural purposes as required by the reclamation act. 
‘and make payment of all unpaid charges when due and before either. - 
final certificate or patent can be issued. . 

23. Upon the death of a homesteader having an entry within an 
irrigation project, leaving no widow and only minor heirs, his right — 
may, under section 2292, Revised Statutes, be sold for the bene fit of 
such heirs. ' (See heirs of Frederick C. De Tae. 36 L. D., 332.) If 
in such case the Jand has been divided into farm units the purchaser 
takes title to the particular unit to which the entry has been limited, — 
_ but if subdivision has not been made. he will acquire an interest only . 
in the land which would have been allotted to the entryman as his 
- farm unit, in either case taking subject to the payment of the charges 
authorized by the reclamation act and regulations thereunder and free 
from all requirements as to residence and cultivation (idem). 


FINAL PROOF. 
GENERAL INFORMATION. 


24. All persons on apply to make entry of lands within the irri- 
gable area of any project commenced or contemplated under the rec- 
Jamation act will be required to comply fully with the homestead law 
as to residence, cultivation, and improvement of the land, and the 
failure to supply water from such works in time for use upon the land 
entered will not justify a failure to comply with the law and to make . 
proof thereot within the time Paluned by the statutes. 
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| 25. Persons who have resided upon, cultivated and improved their 
lands for the length of time prescribed by the homestead laws will not 
thereafter be required to continue such residence and cultivation, and 
_ they may make final proof of reclamation at any time when they can 
_ also make proof of the necessary residence, cultivation, and improve- 
ment for five years, but no final certificate or patent will issue until all 
fees, commissions, and construction charges, including operation and 
maintenance charges due at the time of payment, have been paid in 
full. The entire building charge and such installments of the opera- 
- tion and maintenance charges.as are then due may be paid at any 
_ time after the entry has been conformed to a farm unit, and prior to 
the time on which they otherwise fall due under the terms of the pub- 
lic notice. _ 

26. Soldiers and sailors of the war of the eobaliion® tis ‘Spaniahe 
American war, or the Philippine insurrection, and their widows and 
minor.orphan children who are entitled to elaim credit for the period 
of the soldier’s service under the homestead laws, will be allowed to 
claim credit in connection with entries made under the reclamation 
act, but will not be entitled to receive final certificate or patent. until — 
all the water-right charges have been paid } in full and the requirements 
-as to reclamation have been met: 


27. Upon the tendering to registers and receivers of homestead 


proofs in entries subject to the reclamation act, they will accept only 
- the testimony fees for ‘‘reduicing testimony to writing and | examining 
and approving testimony,” and will not accept final commissions pay- 
able under such entries until proof is submitted showing full com- 
pliance with all requirements of the act of June 17, 1902, Eee 
_ the payment of all reclamation charges. 7 
28. To establish compliance with the clause of the reclamation. weir 
that requires reclamation of at least one-half of the irrigable area of 
an entry made subject to the provisions of the act, entrymen will be 
required to make proof by submitting testimony corroborated: by two. 
witnesses, showing that the land has been cleared of sagebrush or 
other incumbrance and leveled, that sufficient laterals have been - 
constructed to provide for the irrigation of the required area, that the 
land has been put m proper condition and has been watered and cul- 
tivated and that the growth of at least one satisfactory crop has been | 
secured thereon. 


ENTRIES WITHIN FIRST FORM WITHDRAWAL. 


29. When the register and receiver issue final ngel notices involv-_ 
ing any lands withdrawn under the first form of withdrawal author-. 
ized by the reclamation act, they will at once mail a copy of such © 
notice to the engineer in charge of the reclamation project in which 
the lands are situated, for ve and indorse upon the back of such | 
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notice the following: ‘‘ For report within thirty days by indorsement 
hereon as to whether or not the within: described lands or any of them — 
are needed for construction purposes.”’ . 

30. When they are informed that lands mentioned in the preceding 
paragraph are needed for construction purposes, final proof may be 
submitted as in other cases, but the proof should be at once forwarded 
to the General Land Office, without the issuance of final certificate, 
together with the report received from the reclamation engineer. _ 

31. If report is received that none of the lands involved are needed | 

for construction purposes, the register and receiver will consider and 
act on the proof in the same manner as though the lands had not . 
been withdrawn, forwarding with the final papers the report of the | 
reclamation engineer, ane nobine on the prool, ‘Lands not needed 
for construction purposes.” 

32. If no report is received within the thirty days, the ere and 
receiver will send a new notice by registered mail to the reclamation 
engineer, allowing him twenty days to make the report referred to in 
paragraph 30 hereof, and if a report is received, the register and 
receiver will proceed as indicated in the preceding paragraphs, as the 
case may be. Should no report be received under this second call, 
nor the registered letter be returned unclaimed, they will proceed as 
if report had been received that the lands were not needed. 

33. If the registered letter is returned unclaimed all papers will be 
forwarded to the General Land Office for instructions. » 


FO RWARDING OF ERO OFS. 


34. When any entryman or the heirs of any.entryman sie to 
make final proof after all of the requirements of the homestead laws 
as to residence and cultivation have been complied with, the proof 
offered by them, if found by the register and receiver to be regular, 
in all cases where all of the charges have not been fully paid, will be. 

forwarded to the General Land Office without the issuance > of final 
certificate. 

35. If any final sisal offered under this act be irregular or insuffi- 
cient, the register and receiver will reject it and allow the entryman - 
- the usual right of appeal; and if the General Land Office finds any 

proof forwarded to be fatally defective in any respect, the entryman 
will be notified of that fact and given an oER Ney to cure the 
detect or to piven opens proof, 


NOTICE TO CONFORM. | 
36. The registers and receivers are ne to notify, | mn writing, 
every person who makes final proof on a homestead entry which is | 


subject to the limitations and conditions of the act of June 17, 1902, 
embracing land included in an approved farm-unit plat, where the 
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entry does not conform to an established farm unit, and conformation 
notice has not’ already been issued, that thirty days from notice is. 


allowed such entryman to elect the farm unit he desires to retain, in 


default of which the entry will be conformed 24 the General Land 
| Office. 


REFERENCE TO THE RECLAMATION SERVICE. 


* 37. Before acting on final proof for lands entered senjaek to the - 
reclamation act, in all cases where no public notice has issued, the 
Coirimissioner of the General. Land Office will refer such cases to the 
Director of the Reclamation Service for report as to whether 
acceptance of proof and issuance of final certificate will conflict with 
any contemplated reclamation operations. 


RESTORATION OF ENTERED LANDS. 


88. In such cases covered by the preceding paragraph as embrace | 
lands in a project where the irrigation works will not be ready to 
furnish water for.the irrigation of such land within a reasonable 
time, the land in. question will be relieved from the withdrawal under 
said act provided the entryman subscribes to the Water Users’ Asso- ~ 
ciation for the land covered by his entry in such manner as to make © 
the same subject to a lien for the charges fixed under said act. 


ACTION ON PROOES. 


— 89. Notice of acceptance to issue on proof ot residence, cultiva- 
' tion, improvement, and reclamation. 
_ Homesteaders who have resided on, cultivated, and improved their 
lands for the time required by the hoinestead laws and have reclaimed 
at least one-half of the irrigable area of their farm units as required 
by the reclamation act, and have submitted proof which has been 
found satisfactory thereunder by this office, will be excused from fur- 
ther residence on their lands and a notice will be issued to them recit- 
ing that the conditions of residence, cultivation, improvement, and 
reclamation have been complied. with, and that final certificate and 
patent will issue upon payment of the charges imposed by the public - 
notice issued in pursuance of section 4 of the reclamation act. In | 
such cases, upon payment of the charges by the entryman, or in his 
behalf, final certificate and patent will issue in due course. 

40. Homesteads where residence and improvement have been 
completed but reclamation not effected. | 

Homesteaders who have resided on, cultivated, and improved their 
lands for the time required by the homestead laws, and have sub- 
mitted proof which has been found satisfactory thereunder by this 


__ office, but ‘who are unable to furnish proof of reclamation because 
water has not been furnished to the lands or farm units not estab- 


lished, will be excused from further residence on their lands and will 
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be given.a notice seoting thatfurther ees is not required, but that . 

final certificate and patent will not issue until proof of reclamation of... 
one-half of the irrigable area of the entry as finally adjusted and pay--- 
ment of all charges imposed by the public notice issued in pursuance A 


of section 4 of the reclamation act. 


41. Notice under paragraph 39. 
Notice will be given homesteaders by. this Sines, through registers 


and receivers, under section 39 of this circular; that is, in cases where © 


farm units have been established and the required residence, cultiva-_ 


tion, improvement, and reclamation have pn established by proot | 


submitted, in the-following form: 
4-33 la. 


You are hereby advised that the five-year proof of residence, cultivation, improve- 


-ment, and reclamation of one-half of the irrigable area, submitted by you on home- 
stead entry No. .... made ......-, subject to the act of June 17, 1902 (32 Stat., 388), 
for the .....- section ....-. stownhin Sak oe ,range...... oe meridian, fae been 


- examined by this office and found to be sufficient as to residence, improvement, ¢culti-_ 


vation, and reclamation as required by the homestead and reclamation laws. Fur- 
. ther residence on the land is hot required in order to obtain patent, and final certificate 
and patent will issue upon said entry upon payment to the receiver of the local land 
office of the entire construction charge as fixed by the Secretary of the Interior and the 
installments of operation and maintenance charges due at time of payment, together 
with the fees and commissions due. 


42. Form of notice in cases falling within paragraph 40. 
- Notice will be given. by this office, through registers and receivers, 
to homesteaders who have completed the five years’ residence, culti- 
vation, and improvement, but because of .the fact that water has not 


been furnished or farm units established are unable to furnish proof 


of the reclamation of their lands as described in paragraph 40 ey 


in the eee form: 
4-331. 


You are advised that the five-year proof submitted by you on homestead entry 
NO. <2. , made ..-..- Subject to the act of June 17, 1902 (32 Stat., 388), for the ...... 
section ....-. , township ...-.-, range ..-..-.- fe lade meridian, has been examined 
in this office and found to be sufficient as to the residence, cultivation, and improve- 
ment required by the ordinary provisions of the homestead law. Further residence 


on the land is not required 1m order to obtain patent, and final certificate and patent ~ 


will issue upon proof that at least one-half of the irrigable area in the entry as finally 
‘adjusted has been reclaimed, and that the entire construction charge as fixed by the 
Secretary of the Interior and the installments of operation and maintenance charges 
- due at the time reclamation is shownand payment is made, together with the fees and 
- commissions due, have been ‘paid to the proper receiving officer of the Government. 

If this entry does not conform to a farm unit as established by the Department, notice 
_ ishereby expressly given that the vue is subject to be conformed. and its area thereby 


reduced. 
CON TROL OF SUBL ATERALS. 


43, The control of operation of all sublaterals, pamstencted.- or 
acquired in connection with projects under the reclamation act 1s 
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retained by the Secretary of the Interior - such extent as may be 
"necessary or reasonable to assure to the water users served therefrom 
the full use of the water to which they are entitled. (See 37 L. D., 
468.) oe 


WATER RIGHTS FOR LANDS IN PRIVATE OWNERSHIP. 


44, ‘Lands which have been patented or which were entered before 
the reclamation withdrawal may obtain the benefit of the reclamation 
act, but water-right applications may not be made for more than 160 
acres by any one landowner, and such landowner must be an actual 
_-bona fide resident on such land or occupant thereof residing in the — 
- neighborhood. The Secretary of the Interior has fixed the limit of © 

residence in the neighborhood at a maximum of 50 miles. This limit. 
of distance may be varied, depending on local conditions. A land- 
owner may, however, be the purchaser of the use of water for more 
than one tract in the-prescribed neighborhood at one time, provided 
that the aggregate area of all the tracts involved does not exceed the - 
maximum limit established by the Secretary of the Interior‘nor the 
limit of 160 acres fixed by the reclamation act; and a landowner who 
has made application for the use of water in noutiection with 160 acres 
of irrigable land and sold the same together with the water right, can 
make other and successive applications for other imgable lands 

owned or acquired by him. | 


VESTED WATER RIGHTS. 


45. The provision al section 5 of the fedinanGon act limiting the 
area for which the use of water may be sold does not prevent the 
recognition of a vested right for a larger area and. protection of the 
same by allowing the continued flowing of the water covered by the 
right through the works constructed by the Government under abr 
priate Peeurnuions: and cnatee : 


CORPORATION LANDS. 


46. Under me of Hebruary 2, 1909 (37 L. D. , 428), and March 3, | 
1909, the department held, in letters to the Director of the Reclamation 
Service, under section 5, act of June 17, 1902, with reference to the — 
qualifications of a corporation to acquire a water night 1 m pursuance 
of the act, that a corporation, otherwise competent, is entitled to take 
water ae ‘the statute, provided its home office is on or in the. 
neighborhood of the land for which it seeks water service. ~ 

47. Further, that the corporation must show its stockholders 
and that as padi duals they have not in the aperegate taken water 


rights that, with that claimed by the corporation, will amount to 
_ Inore than 160 acres or the maximum limit of area established by the 


| Pee of the Interior. Registers and receivers are accordingly 


L 
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instructed to be guided by the rulings of the Department, asset forth 
above, in their action on water-tight applications by corporations | 
when presented. 7 | | 


RECLAMATION OF vane IN PRIVATE OWNERSHIP. 


48. The purpose of the reclamation act is to secure the foclanon 
of arid or semiarid lands and to render them productive, and section 
8 declares that the right to the use of water acquired under this 
act shall be appurtenant to the land irrigated and that ‘beneficial 
use shall be the basis, the measure, and the limit of the right.” 
There can be no beneficial use of water for irrigation until it is actually 
applied to reclamation of the land.. The final and only conclusive | 
test of reclamation is production. This does not necessarily mean 
the maturing of a crop, but does mean the securing of actual growth 
of a crop. The requirement as to reclamation imposed upon lands — 
under homestead entries shall therefore be imposed hkewise upon 
Jands in private ownership and land entered prior to the withdrawal— 
namely, that: the landowner shall reclaim at least one-half of the 
total irrigable area of his land for agricultural purposes, and no 
right to the use of water will permanently attach until such reclama- 
tion has been shown. (See 37 L. D., 468.) “eS 


CANCELLATION OF WATER RIGHT. 


49. The provisions of section 5 of the. reclamation act relative to 
cancellation of entries with forfeiture of rights for failure to make 
any two payments when due evidently states the rule to govern 


all who receive water under any project, and accordingly a failure _ 


on the part of any water-right applicant to make any two payments 
when due shall render his water-right application subject to can- 
cellation with the forfeiture of all mghts under the reclamation 
act as well as of any moneys already paid to or for the use of the 
United States upon any water mene sought to be acquired under 
said act. (87 Ms D. , 468.) . | 


| _WATER-RIGHT APPLICATION. 


50. The Department bis adopted five forms of Siesahie for 
water rights, viz, Form A (4-021) for homesteaders who have made — 
entries of lands withdrawn under the second form of withdrawal; 
Form A-1 (4-021a) for homesteaders who are assignees of credits 
paid by prior entrymen of the same lands; Form B (4-020) for . 
_private owners of lands embraced within said project; Form B-1 
- (4-020a) for private owners of such lands who are assignees of credits 
paid by prior owners of the same lands; and Form C (4-019) for 
_ Indian allottees. Copies of these forms will be furnished registers 
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and receivers, and iy will be ee in ‘all applications for water rights _ 
-in any of the reclamation projects. — 

51. Upon notice authorized by the Secretary of “the intedion that 
the Government is ready to receive applications for water right for 
described lands under a particular pro] ject, all persons who have 
made entries of lands under the provisions of the act of June 17, 1902. 
(32 Stat., 388), will be required to file application for water rights on 
Form A or Form A~-1 for the number of acres of irrigable land in the 
farm unit entered, as shown by the plats of farm units approved by 
the Secretary of the Interior. 

52. Upon the issuance of such’ notice private niewaes and 
entrymen whose entries were made prior to withdrawal shall, in like 
manner, apply for water rights for tracts not containing more than 
160 acres of irrigable land, according to the approved plats, unless — 
a smaller limit has been axed as to lands in private ownership by - 
' the Secretary of the Interior. Form B, Form B-1, and Form : are 
intended for usé by such applicants. | 
53. Each application on Form B, Form B-1, or Form C must, con- 
tain a statement as to the distance of fhe: applicant’s. residence 
from the land for which a water right is desired: _ ee 

Ifa greater distance than that fixed for the project is shown in: 
any application, the case should be reported to the Commissioner of 
the General Land. Office for special consideration upon the facts 
shown. If the applicant is an actual bona-fide resident on the land © 
for which water-right application is made, the clause in parentheses 
of Form B, Form B-1, or Form ©, regarding npueenee elsewhere, 
must be sttiekoni out. 

54. The applicant on Form B, Form B-1, or baa C must state | 
accurately the nature of his interest in the land. If this interest is: 
such that it can not ripen into a fee-simple title at or before the time — 
- when the last annual installment for water right is due, the pean 
and receiver must reject the application. | 

55. In order to avoid . discrepancies ‘in areas se sesuleae pee 
ments and the acceptance of applications for tracts not designated — 
as lands for which water can be furnished, the following instructions 
are issued: | 
(a) When practicable, all applications for water rights, both by 

homesteaders who have made entries of lands withdrawn and by 
private owners of lands embraced within a reclamation project, 
should be submitted by the applicants to the project engineer, 
United States Reclamation Service, for his examination and ap- 
proval, before the applications are filed j in the local land offices. In 
such cases the project engineers will indorse their approval upon the 

application forms if found correct, or point out defects and suggest | 
corrections if any are required. : , 
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(6) Where, because of lack Of time, distance, or mest: of sub- - 
mitting the water-right applications with oalicn ions to make origi-’- 
nal homestead entries, etc., it is not practicable to have the water- 
7 right applications examined and approved by the project engineer 

prior to the filing in the local land office, the water-right applications | 
-taust be executed and filed in the local land office in duplicate. Reg- 
_isters.and receivers will suspend action in such cases and daily for- — 
ward to the proper project engineer one copy of each of such water- 
_ right applications for examination and return by the engineer within 
fifteen days, approved by him, or with defects indicated and correc- 
tions suggested if not in form for approval. In the latter case the 
applicant should be promptly advised and allowed: thirty days to - 
make the necessary amendments, in default of. wee the application 
will be rejected. - 

(c) The Reclamation Service will advise its project engineers that 

their approval will be regarded as certifying to the correctness of 


the following matters: (@) That the land described is subject to 
water-right application under the project; (6) that the irrigable — 
acreage shown is correct in accordance with the public notices, the | 


official plats, and instructions approved by. the Secretary of the Inte- 
rior; (c) that the number of acre-feet per annum to be furnished is 
correctly stated; (d) that the amount of the building charge is cOr-— 
rectly stated; (6) that a number of annual installments 1 is correctly _ 
stated. | 
_(d) These regulations are designed to aid the applicants i in present- 


a ing water-right applications which will-be correct in form and which 


contain matters essential to the approval of their applications; also, 
to aid the registers and receivers of local land offices in the bonaiders: 
tion of such application; and registers and receivers are, therefore, 
enjoined to use both care and diligence in ‘enforcing the above 
requirements. , 
| (e) If the Secretary of the Tatenioe has. ae a contract with a — 

_cwater users’ association organized under the project, due notice 
thereof will he given to the registers and receivers, and applications 
for water rights should not be accepted. in such cases unless the 
certificate at the end thereof has been duly executed by the said 
association. : 

56. The (ilewae rules are laid down with searanee i water-right 
applications for land in ‘private ownership, Including entries not 
- subject to the reclamation act: ae 

I, Where water-right application is picasnted covering ice pars 
of the irrigable area of a subdivision in private ownership the register 
and receiver will accept it provided it bears the usual certificates of — 
the project engineer and the local water users’ association (where such 
. association has been formed). ie nd 


mS. 
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_II.. In case of sale by a private owner. of part of the irrigable land . 


| covered by a subsisting water-right application, the vendor, in order 


to have his water-right charges. adjusted to the reduced acreage re- 
tained by him, will be required to present the following evidence: 
(a) Certificate of the proper officer having charge of the county 


_ records, showing record of a subscription for stock in the local water 
. users’ association covering the land in question and that the land has 


been duly conveyed by the subscriber at a time subsequent to the | 
recording of the stock subscription. 7 
(b) The certificate of the local water users’ association, if one eae 


been organized on the project, under corporate seal, to the effect, that : | 
proof has been presented to the association of the transfer of the land 


to the person named and that appropriate transfer has been made on 

its books of the shares of stock appurtenant to said land. | 
(ce) The vendor should also so arrange that his vendee shall — 

promptly make a water-right application for the irrigable land ~ 


within the tract conveyed to him, and upon presentation and accept- 
ance of such application appropriate notation of such transfer, with 


_a reference to the new water-right application, will be made on. the | 


original or prior water-right application. . x 

III. In case of relinquishment by an entryman, whose entry. is not 
subject to the reclamation act, of a part of the land included in his’ 
entry, appropriate notation will be made on his water-right applica- 


tion, showing such relinquishment, and his charges will be reduced 


accordingly. 


IV. Where an entryman relinquishes a part of his aly under 


- conditions described in paragraph III hereof, and the next person 


who enters the land so relinquished claims oredit: for installments _ 


: paid. by the first entryman, he must at the time of such entry: file 


with ‘his application to enter evidence showing that he is entitled to. 
such credit; also a water-right application covering the land entered. . 
57. In order that there may be no unnecessary delay in the obtain- 


ing of water by entrymen and landowners in reclamation projects, | 


_ after they have filed water-right. applications and made the required ~ 
preliminary payment, attention is directed to the instructions issued ~ 


with each public notice respecting such lands, to the effect that the — 
register and receiver are to issue in triplicate certificates of water- 


right applications accepted, furnishing one copy to the applicant. and 


mailing one copy to the engineer in charge of the reclamation project, | 


and that at the end of each month they are to prepare a schedule, 


Form 4-115b, of certificates issued upon water-right applications | 


accepted during the. month, and’ an abstract, Form 4-105b, of | 


collections of charges made during the month, forwarding the-original 


in triplicate to this office and furnishing the Director of the Reclama- 


tion Service and the project oe with cans of each monthly oe 
3098—voL 3809-41 : 
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schedule of certificates and abstract of collections made. Receipts 
made from the sale of town-site lots should be reported separately on 
Form 4-105 for payment into the reclamation fund as one receipts | 
on account thereof. | 

58. The copies of certificates of water-right applications dese must - 
be forwarded, on the day wssued, to the engineer vn charge of the reclamation 


project wherein the lands are situated, and the monthly abstract of 


collections must. be prepared and copy forwarded to him immediately 
after the close of the month during which the collections were made. 
59. As above indicated, prompt action is essential in these matters — 
in order that the applicants who are entitled to water may receive 
same at the earliest possible moment; and any dereliction in furnishing 
_the copies of certificates and abstracts above indicated will be con- 
sidered a failure of satisfactory performance of duty. | 


WATER-RIGHT CHARGES. 


60. The Secretary of the Interior will at the proper time, as pro- 
‘vided in section 4 of the reclamation act, fix and announce the area 


of lands which may be embraced in any entry thereafter made or ~ 


which may be retained in any entry theretofore made under the 
reclamation act; the amount of water to be furnished per annum per 
acre of irrigable land and the charges which shall be made per acre 


for the lands embraced in such entries and lands in private owner- | 


ship, for the estimated cost of building the works and for operation 


and maintenance, and prescribe the number and amount and the 


_ dates of payment of the annual installments thereof. 

61. The charges assessed against lands entered under this act 
attach to the lands themselves while so embraced in entries, and as 
annual installments thereof accrue they become fixed charges on. 
the land in the nature of a lien. If any entry is canceled by reason 
of relinquishment, all annual installments due and unpaid on the 
relinquished entry at the date of its cancellation must be paid at - 
‘the time of filing application to enter by any person who thereatter 
enters the land. 

62. A person who has entered lands under the reclamation act, 
and against whose entry there is no pending charge of noncompliance 
_ with the law or regulations, or whose entry is not subject to cancel- 

lation under this act, may relinquish his entry and assign to a prospec- 
tive entryman any ‘credit he may have for. payments already made 
under this act on account of said entry, and the party taking such 
assignment may, upon making proper entry of the land and proving 

the good faith of the prior entryman to thé satisfaction of the Com-. 
_ mnissioner of the General Land Office, receive full credit for all pay- 
ments thus assigned to him, but must otherwise comply in every 
respect with the homestead law and the reclamation act. : 
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_ 63. All charges due for operation and maintenance of the irriga-- 
tion system for all the irrigable land included in any water-right 
| application must be paid on or before April 1 of each year, except 
_ where a different date is specified in the orders relating to the par- 
ticular ‘project, and in default of such payment no water will be fur- 
nished for pneneneston of such lands. | 


. REGULATIONS AS TO THE COLLECTION OF RECLAMATION WATER- | 
RIGHT CHARGES BY RECEIVERS OF PUBLIC MONEYS. 


64. In accordance with the provisions of section 5 of the reclama- 
tion act, all payments of the annual installments of reclamation 
water-right charges, including the portions for building charges and 
operation and maintenance charges on reclamation water-right. appli- | 
cations, shall be made to the receivers of public moneys of the respec- 
tive local land districts, but, for the convenience of the water-right 
applicants, the charges provided may be tendered to and received 
by the designated special fiscal agents for the several irrigation 
projects for transmission by them to the proper receivers of public 
moneys. The acceptance of these water-right charges by the fiscal 

agents of the Reclamation Service can not be held to be a payment 
to the United States in accordance with the requirements of section 
5 of the reclamation act until the moneys are actually in the hands 
of the proper receivers of public moneys. The permission granted 
above is only for the convenience of water-right applicants, but care 
will be taken to properly safeguard the handling of such funds until 
their receipt by the respective receivers of public moneys. 
65. Receivers should not accept a payment, for either a part of that 
portion of the annual installment due representing building charges, 
or payment of a part of that portion representing operation and 
maintenance charges. Receivers should accept only tenders which — 
are for the full amount of either portion of the annual installment; 
but nothing herein contained shall operate to prevent the payment 
at one time of all installments due. Payment of apart of the amount 
due on either class of charges should be refused. : 

66. ‘When full payment is tendered direct to the receiver of public 
moneys, and: upon examination is found to be correct, the receiver a 
will ; issue the usual receipt. 
_ 67. Where payment is tendered Maids spac fiscal spénts of the. - 
Reclamation Service, and, upon examination, the amounts so trans- 
mitted by the special fiscal agent are found to be correct, the receiver 
will then issue the usual receipt and transmit the same to the water- 
right applicant at his record post-office address. The receiver will © 
receipt to such special fiscal agent upon one copy (and retain the other 
_ copy) of the ‘ Abstract of receipts of reclamation water-right charges 

(R.S., Form 7-406)” received from the special fiscal agent at the end 


~ 
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of deck month. See section 8 of fasimienns of May 27, 1908, to. 
special fiscal agents, by the United States Reclamation Service. oe 
68. Attention is invited to paragraph 4 of “Circular of instructions 
_ to special fiscal agents by the United States Reclamation Service,” — 
dated May 27, 1908, and in accordance therewith receivers of public | 
moneys will require payment direct to themselves in all matters 


involving tenders for fees on homestead entries; tenders for first — 


installments on water-right applications, including both the portion 
for building and the portion for operation, and maintenance charges 
where the public notices require the first installment to be paid at the 
time of filing homestead entries, and tenders upon water-right appli- 
cations where a notice of contest against the entry upon which the | 
water-right application rests, has been reported by the register of the | 

land office. In all such cases payments must be made direct to the _ 
receiver of public moneys. 
_ 69. All moneys collected in connection with water-right applica- : 

tions, both those received direct from. water-right applicants and. — 
through special fiscal agents, must be deposited in receivers’ desig- 
vee depositories to the credit of the Treasurer of the United States 
“on. account of reclamation fund, water-right charges.” | , 4 


| DESERT-LAND ENTRIES WITHIN A RECLAMATION PROJECT. 


| 70. By section 5 of the act of June 27, 1906 (34 Stat., 519) : it is 
provided that any desert-land entryman who has been or may be 
directly or indirectly hindered or prevented from making improve-_ 
ments on or from reclaiming the lands embraced in his entry, by rea-~ 
_ son of the fact that such lands have been embraced within the exterior 
limits of any withdrawal under the reclamation act of June 17, 1902, 
will be excused during the continuance of such hindrance from com- 
plying with the provisions of the desert-land laws. 

71. This act applies only to persons who have been, directly. or 
indirectly, delayed or prevented, by the creation of any reclamation 
project or by any withdrawal of public lands under the reclamation 
act, from improving or reclaiming the lands covered by their entries. 
72, No-entryman will be excused under this act from a compliance 

- with all of the requirements of the desert-land law until he has filed in - 
_ the local land office for the district in which his lands are situated an 
affidavit showing i in detail all of the facts upon which he claims the 
right to be excused. This affidavit must show when the hindrance 
began, the nature, character, and extent of the same, and it must be 
- corroborated by two disinterested persons, who can testify from their 
own personal knowledge. 

73. The register and receiver will at once oman the apolication: 
to the engineer in charge of the reclamation project under which the 
lands involved are located and Roane a report and recommendation - 
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thereon. Upon the receipt of this report the eoginten ang receiver 
will forward it, together with the applicant’s affidavit and their. rec- 


ommendation, to the General Land Office, where it will receive appro-_ 


priate consideration and be allowed or denied. as the circumstances 
may justify. | | 
74. isan uch as entrymen are allowed one year after entry in 
| which to submit the first annual proof of expenditures for the pur-. 
pose of improving and reclaiming the land entered by them, the privi- 
leges of this act are not necessary in connection with annual proofs 
until the expiration of the years in which such proofs are due. There- 
fore, if at the time that annual proof is due it can not be made, on 
account of hindrance or delay occasioned by a withdrawal of the land 
for the purpose indicated in the act, the applicant will file his affida-_ 
vit explaining the delay. As a rule, however, annual proofs may be | 
made, notwithstanding the withdrawal of the land, becausé expendi- 


tures for various kinds of improvements are allowed as satisfactory 


annual proofs. Therefore an:extension of time for making annual — 


proof will not. be granted unless it is made clearly to appear that the 


entryman has been delayed or prevented by the withdrawal from. 
making the required improvements; and, unless he has been so hin- 
dered or prevented from making the required improvements, No ap- 
plication for extension of.time for making final proof will be e eranted | 
until after all the yearly proofs have been made. | 
75. An entryman will not need to invoke the privileges of this act in | 
connection with final proof until such final proof is due, and if at that 
time he is unable to make the final proof of reclamation and cultiva- | 
tion, as required by law, and such inability is due, directly or indi- 
rectly, to the withdrawal of the land on account of a a cclemiion proj- 
ect, the affidavit explaining the hindrance and delay should be filed 
in order that the entryman may be excused for such failure. . . 
76. When the time for submitting final proof has arrived,‘and the 
- entryman is unable, by reason of the withdrawal of the land. to make: 
such proof, upon proper showing, as indicated herein, he will be 
excused, and the time during which it is shown that he has been hin- 
dered or delayed on account of the withdrawal of the land will not 
be computed in determining the time within which final an must 
be made. 
77. Tf after investigation the irrigation project: has been or may be 
abandoned by the Government, the time for compliance with the 
law by the entryman will begin to run from the date of notice of such | 
abandonment of the project and of the restoration to the public 
domain of the lands which had been withdrawn in connection with. 
the project. If, however, the reclamation project is carried to com- 
pletion by the Government and a water supply has been made 


available for the land embraced in such desert-land entry, the entry- 
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man must comply with all the provisions of the act of June 17, 1902, 
and must relinquish all the land embraced in his entry in excess of 
160 acres; and upon making final proof and complying with the terms | 


of payment prescribed in said act of June 17, 1902, he shall be entitled an | 


to patent. 
78. Special attention is called to the fact that nothing contained 


in the act of June 27, 1906, shall be construed to mean that a desert- 


- land entryman who owns a water right and reclaims the land em- 
braced in his entry must accept. the conditions of the reclamation 
act of June 17, 1902, but he may proceed independently of the Govern- 
ment’s plan of irrigation and acquire title to the land embraced in 
his desert-land entry by means of his own system of irrigation. 
79. Desert-land entrymen within exterior boundaries of a reclama- — 
tion project who expect to secure water from the Government must 
relinquish all of the lands embraced in their entries in excess of 160 


‘acres whenever they are required to do so through the local land. _ 


office, and must reclaim one-half of the irrigable area covered by their 
water right in the same manner as private owners of land irrigated 


under a, reclamation project. 
FrED DENNETT, 


Commissioner. 
“Approved: | 
R. A. BALLINGER, 
Secretary. 
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Allotment. 
An Indian settler on public land, ‘claim- 
ing the right to allotment under section 4 
_of the act of February 8, 1887, is in practi- 
cally the same situation and governed by 


the same rules, practice, and decisions appli-. 


cable to white settlers on public lands... .... 


Application. 
See Coal Land. a 
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applications, selections, etc., covering un- 
slirveyed lands.) oc.G2 dhs oe ole ase 
Instructions of September 22, 1884, modi- 

fied to permit applications to enter to be 
‘received and suspended subject to the dis- 
‘position of prior rejected applications; but 


entries. thereunder should not be allowed. 


until the prior applications have been 
finally disposed of...............-2-------- 
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The elimination of one of the tracts em- — 
braced in an application to enter does not — 


constitute an amendment thereof or render 
if subject to a conflicting state selection 


filed subsequent to the pppsicalion but prior 


to the elimination. .........-2-...2--.-.---- 


In ease of the death of an appitcanit whose 


application was received during the thirty- 
day preferred period accorded a successful 
contestant and held subject to contestant’s 
tight, his heirs, upon expiration of the‘pre- 
’ ferred period without action by contestant, 
. are entitled to complete the right initiated 
by the application and perfect entry there- 
under in accordance with section 2291, R. 8. 


An appeal from the rejection of an appli- 


cation to enter entitles the applicant to 
judgment only as to the correctness of such 
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action at the time taken and upon theshow- 


ing made when the application was pre- 
sented to and passed upon by the local offi- 


cers; and if properly rejected when pre- | 


sented, it should not thereafter be allowed, 


upon a supplemental showing filed with the — 


appeal, to. the prejudice of an intervening 
application filed prior. to such appeal. and 
supplemental SHOWING. sc. casvuwenausseeeey 


Approximation. 


See Public Land. - | Page. 
The rule of approximation, is applicable 


_ to. reclamation homesteads and to desert 


entries within reclamation projects.......-. 513 
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See Isolated Tract. 
One who at the.date of. the admission of 


- South Dakota into the Union was an inhab- 


itant and recognized as a member of that 
political community became by such admis- 


_ Sion a citizen of the United States; and his 


minor children at that time residing in the | 
United States thereby, by virtue of the pro- 
visions of section 2172 of the Revised Stat- 


utes, also became citizens.............- ey ee 


Coal Land. 


Paragraph 2 of regulations of April 10, 
1909, amended 23. ene Sees klein 452 
- Instructions of October 16, 1909, requiring 


-selection lists embracing coal lands to be 
submitted to Director of Geological Survey 
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Instructions of January 7, 1910, relating to 

classification and valuation of coal lands... 373 
Instructions of September 7, 1909, govern- 


' ing nonmineral applications for lands classi- 
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Circular of September 7, 1909, relative to 
protection of surface rights of entrymen.... 183 
Form 4-357, relative to election to take - 
patent to surface rights, amended... .... .... 576 
- Theterm “person” asemployedintheact | 
of March 3, 1909, includes a State; and where 
lands embraced in a state selection are sub- 
sequently classified as coal, the State is enti- 
tled to the right of election provided by that 


The ‘fact that at the date of the act of 
March 3, 1909, the land embraced in a home- 


* stead entry had been, in a contest proceed- 


ing then pending, adjudicated by one of the 


tribunals of the land department to embrace 


land chiefly valuable for coal; will not 
deprive the entryman of theriglitto.a patent 
under that act, if otherwise within, its | 
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Coal Land—Continued. » 
' No complete equitable interest or title 
vests in a State by the approval of a segrega- 
tion list under the Carey Act; and if subse- 
quent to, such approval-and prior to final 


Page. 


INDEX. 


approval of the patent list lands in the © 


segregation list are classified as coal, the 
department is without authority, so long as 


such classification stands, to ‘approve or. 


patent such lands to the State, except in 
accordance with the act of March 3, 1909... 

The benefits of the act of May 28, 1908, 
authorizing the consolidation of claims or 
locations of coal lands in Alaska, can be 
shared only hy persons who made such loca- 
tions in good faith—that is, honestly and 
lawfully—prior to November ‘16, 1906, in 
their own interests individually, without 
fraud, collusion, or deceit, or any PUrDOse to 
violate any provision of the law. 

if certain agreements or arrangements 
named, for transferring entries to a com- 
pany or corporation, were entered into by 
locators of coal lands in- Alaska after they 
had made their locations in good faith and in 
their own interest alone, such locations 


508 


86 


may, under the provisions of the act of May 


28, 1908, lawfully pass to entry and patent 
in accordance with the terms of said act; 


_ but if these agreements or arrangements — 


' were entered into prior to such locations 


-. being made, the locations do not come 


within the provisions of the act and can not 
be lawfully passed to entry and patent..... 
- Tf an application to purchase, under sec- 
tion 2347, Revised Statutes, is presented 
and accepted at a time when the land is not 
subject thereto, but, upon elimination of the 


Contest. 


An offer to sell the relinguishment of an 
entry is not of itself a sufficient ground for 
CONLESES cca faces cause ekescdee, sodeser 

The charge that the assignee of a desert- 


_jand entry is disqualified to take by assign- 


ment is sufficient basis for a contest........ 
Land unadapted to any agricultural use is 


not subject to entry under the homestead. 


law; and an affidavit of contest in etfect 


_ charging such inadaptability | is sufficient 


basis for a, hearing. 

The submission of final proof within the 
lifetime of a homestead entry prevents. ex- 
piration thereof during the pendency of the 


se ee ewe eee eee ee 


a 
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proof; and it is- competent for the land de- . 
partment at any time while the entry re- - 
mains in force to entertain a contest against 


LG SANG) in o4.niein wn snds sc cokevebhedant scene 
In a contest againet's a ‘homestead entry on 


the ground of abandonment it is not neces-. 


sary, under the-act of June 16, 1898, to either 
allege or prove that the entryman’s absence 
was not due to military service, where the 
United States was not engaged in war 
‘during the period of. 
charged 

Where an affidavit of contest charging 


abandonment. 
S17, 
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abandonment is properly rejected because - | 


prematurely tendered before the expiration 
of six months and one day after entry, and 
a second affidavit is filed by another person 


after the expiration of that period, the sec- 


86 


ond contest is entitled to priority, notwith- 
standing the affidavit wa as executed prior to 


the expiration of the period mentioned, es- 


obstacle, is prosecuted openly and regularly =~ 


to completion, without objection or adverse | 


application by another in the interval or 
within a time reasonably sufficient for the 


prosecution of such proceedings, were the. 


~ earlier application not suspended or im- 
peded by any rule or action of the land de- 
partment which would ‘be equally applica- 
ble to a later application, the first should 
besustained. If, however, a later applicant 
" seasonably after the restoration presents his 


application and seeks to perfect it, the first _ 
and premature application should not en-— 


joy. an unfair advantage because of priority, 


but the other should be preferred. be eeneeee. 
Confirmation. - 


’ While the Government may prosecute 
investigations under proceedings begun 
against an entry within two years after final 
_ receipt at any time until the suspension on 
account thereof has been formally removed, 
it may not, after two years, require the en- 
tryman to furnish additional evidence of 
. his compliance with law; unless such re- 

. quirement be in furtherance of like action 
_ taken prior to the expiration of that period. 
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pecially where both affidavits were exe- 
cuted the same day. Ramin dda Soe Seeeeee 
Rejection of the commutation proof of- 


- fered by a homestead entryman does not 


necessarily, in the absence of an adverse 
claim and where sufficient time remains 
within which the entryman may comply 
with law and submit new proof, result in 
cancellation of the entry; and the fact that 
commutation proof was rejected by the local 
officers and the General Land Office and is 
pending before the department on appeal 
is not, in such case, sufficient reason for re- 


fusing to accept a contest against the entry 
' based upon a charge which if proven would 


necessitate cancellation of the entry........ 


Contestant. — - 
Regulations of June-1, 1909, with respect | 


to preference right where there are two 
contests and relinquishment is filed...... 
Where at the time of the initiation of a 
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23 


- Contest the contestant has a relinquish- - 


34 © 


-IMent of the entry in his possession or under 


his control, it can not in any sense, upon be- 
ing subsequently filed, be treated asa result 


of the contest, so as to give the contestant . 


any rights as against a settler on the land.. 


381 
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Contestant—Continued. 
After an entry has been regularly can- 
celed as result of a contest, the entryman 
has no interest in the Jand that entitles him 

. to be heard with respect to the contestant’s 
; right OL ENG eed es edocs St ctescevaieeweee 
The preferred Tight of a, successful contest- 

ant can not be defeated by a claim of ad- 
verse settlement initiated by the entryman 

- subsequently to the initiation of the contest. 
Where a successful contestant is notified 


of his preference right of entry by registered. 


mail, and the notice is received by him, the 
preference-right period begins to run from 
‘that date, excluding the day notice was 
received , ite biaas Mout eee eee e ene e eee ceee 


Cultivation. 
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394 


The use of land for the raising of hogs'is ~~ 


an agricultural use, and where the land is 
- better adapted to that use than tillage of the 
soil, meets the requirements of the home- 
stead Jaw with respect to cultivation... ..-. 


Desert Land. 
Regulations of August 21, 1909, relative 
to expenditures for stock in LIEBE OD: com- 


Regulations of April 25, 1910, concerning 
selections and withdrawals under Carey 
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The deserttand right under the acts of 


March 3, 1877, and March 3, 1891, is exhaust- 
ed by either making or taking by assign- 
ment an entry for 320 acres...........-.--- 
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Whiere one who had exhausted his right by - 


taking an entry by assignment was never- 
_theless permitted to make another entry in 


his own name, it may be permitted to stand 


if within the provisions of the act of March 
26, 1908, authorizing second desert entries, 
notwithstanding a pending contest charging 
disqualification at the time the ey was 


438 


Where assignment. is made of a desert- - 


- jand entry and the assignee recognized by 
- the General Land Office, the entryman or 
person making the assignment thereby 
parts with his title to the land, even thongh 
it be subsequently shown upon contest or 
investigation that the assignee is not quali- 
fied to hold by assignment....._.........-. 
Jt is not of itself evidence of fraud, or 
ground for contest, that a group of desert- 
land entrymen agree voluntarily to subject 
their lands to the support. of an ‘irrigation 
system from which water may be taken for 
their reclamation .....................-.--- 
Where the final proof submitted upon a 

- desert-land entry shows that the entryman 
has cultivated and irrigated at least one- 
eighth -of the land, and has constructed 
ditches, owns a sufficient water right, has 
brought water to the land, and is prepared 
to turn water upon the entire tract when 

’ it shall have been cleared and prepared for 
cultivation, he is not required to show. 
- further that water has actually been distrib- 
uted over all the irrigable land in the entry. 


253 
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Desert Land—Continued. 
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Page. 
Directions. given for amendment of the 
circular of November.30, 1908, 37 L. D., 312, 
to accord with the views herein expressed... 420 
. The fact that the annual expenditures for’ 


the benefit of a desert-land entry are made 


by another, for the entryman, is not suifi- 
cient ground for contest, if made in good 


~ faith to effect reclamation. and not with a 
view to maiently. obtaining title to the 
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Section 3 of the act of March 08, ‘1908, au- 

thorizing an extension of time for the sub- 

mission of final proof upon desert-land en- 


tries where by reason of unavoidable delay 


in the construction of the irrigating works 
the entryman is unable to make proof of rec- 
lamation and cultivation within the time 
fixed by statute, furnishes no authority for. 
an extension of time to enable the entryman 
to submit proof of annual expenditures.... 215 

Where a government reclamation with- 


_drawal interferes with and results io the 


abandonment of a private cooperativeirriga- 
tion enterprise, a desert-land entryman 
interested in such enterprise and prevented 
by the abandonment thereof from continu-- 
ing his improvements and submitting proof 


_ Within the time fixed by law is within the 


act of June 27,1906, and entitled to an exten- 


_sion of time under its provisions. _.....- 2. 474 
No complete equitable interest or title — 


vests In a State by the approval of a segrega- 
tion list under the Carey Act; and if subse- 
quent to such approval and prior to final 


- approval of the patent list, lands in the seg- 


regation list are classified as coal, the De- 
partment is withoul authority, so long as. 
such classification stands, to. approve or 
patent such lands to the State, except in ac- 


cordance with the act of March 3,1909..... 608 


oe 


See Desert land; Homestead. 


Equitable Adjudication. 


See etoraealent, 


4 


Fees. - 


Circular of November 22, 1909, relating to 
fees of local officers for certified eons of rec- 
OPOS cites ton nests one eet ts 312 

Instructions of May 28, 1910, with respect | 
to charges for carbon copies ‘of erasaaa ip op in 
RONUESE CASOS 505 Sacre ee 615 

The register and receiver are eal entitled 
under the provisions of the act of July 1, 
1864, to a fee of $1.00 for each final location of 


- 160 acres made by a railroad company bones 262 


An applicant, to make homestead entry is 
not entitled to have the fees and commis- 
sions paid by him in connection with a prior 
rejeeted application applied in payment of 
the fees and commissionsrequired in connec- 


‘tion with his second application, but must 


tender therewith the requisite amount to 
cover fees and commissions anon weet Lawcsteee Oe 


60 aX, 
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Final Proof. , Page. 
_ Instructions of August il, 1909, relative to 


publication of final-proof notices and dis- 
cretionary authority of registers in making 
selection of newspapers for that purpose... 131 
. An application for extension of time with- 
_ in which to submit final proof upon a descrt- 
land entry, and the affidavits to support the - 
same, must be executed before some officer 
within the provisions of the act of Mareh 4, | 
1904; and where executed before a notary 
public can not be accepted........--....-- 189 
Rejection of the commutation proof 
- offered by a homestead entryman does not 
necessarily, in the absence of an adverse 
claim: and where sufficient time remains 
within which the entryman may comply 
. with law and submit new proof, result in 
cancellation of the entry.........-.--..---- 563 


Homestead. 


GENERALLY. 
Land unadapted to any agricultural use 
is not subject to entry under the homestead 


The fact that land is covered with valu- 
able timber does not exclude it from entry 
under the homestead law, where of such 
character that it would be suitable for agri- 
cultural use if the timber were removed; 
but.land of a character not adaptable to 
any agricultural use is not subject to home- 
‘SICA GNELY . icais dade ede weic de claret ctuseds 394. 

One who holds land under an unperfected 
desert-land entry is not the proprietor there- 
of within the meaning of the statute holding 
disqualified to make homestead entry one 
_ who is the proprietor of more > than 160 acres 
OPIANG esi neds suee ceedaven exe eeteer ees 153 
- A transfer of land by one owning more 
than 160 acres, for the purpose.of qualifying 
himself to make a homestead entry, is nota 
violation of law, provided the transfer is _ 
final and made in good faith........-...... 153 
. One who enters into an oral agreement to 
purchase land, and makes part payment of — 
the purchase price, is not the proprietor of 
_ the land within the meaning of the provi- 
sion of the homestead law declaring dis- 
qualified to make homestead entry one who 
is the proprietor of more than 160 acres, 
where under the laws of the State such oral 
agreement .and part payment do not con- 
stitute such part performance as will take. 

- the contract out of the Statute of Frauds... 613 


Entry. 

_ One holding the naked legal title to a tract 

ofland in which he has no beneficial interest 

_ but holds as mere dry trustee for another 

who paid the consideration therefor is not — 

the proprietor thereof within the meaning 

of section 2289 of the. Revised Statutes, de- 

¢elaring disqualified .to make homestead 

_ entry one who is the proprietor of more than 

160 acres of land in any State or Territory.. 201 
Instructions of March 29, 1910, respecting 

second homestead entries..............--.- 507 


A homesteader who had actually aban-— 
doned his entry, and which was subject to 


+ cancellation on the ground of abandonment 


at the date of the act of February 8, 1908, 
comes witxin the provisions of that act, and 
is not disqualified as a settler with a view to 
second entry thereunder by reason of the 
fact that his abandoned entry is still of rec- 


The acts of April 28, 1904, and February 8, 
1908, authorizing second homestead entries, 
do not take away from the Secretary of the 
Interior the discretionary power theretofore 
vested in and exercised by him as head of 
the land department to permit second en- 


tries on equitable grounds in meritorious 


cases where the first attempt to exercise the 

homestead right failed of consummation 

because of accident, mistake, or other suffi- 

GlONnT CAUSE. 5 4s esc ue eens odudose i eusee 406 
A homestead entryman who executes a 


_ relinquishment and places it in the hands 


of another, who disposes of it for a valuable 
consideration, is disqualified to make sec- 
ond entry under either the act of April 28, 
1904, or the act of February 8, 1908, regard- 
less of whether he actually received any part : 
of the consideration for which it was sold... 394 
A homestead entry by one who purchased , 
the improvements and relinquishment of a 
prior entryman will not be canceled to rein- 
state the former entry, in the absence of — 
fraud or bad faith, merely because the relin- 
quishment of the former entry was filed 
after the entryman’s death........ Series 475 
The relinquishment of part of a home- 
stead entry, which would render the re- 
maining tracts noncontiguous, should not 
De MCCANbed ac ee soo eee eke ee eeeee 412 . 
Where, however, such a relinquishment 
was accepted, and the entryman pon faith 
of such action complies with the law and 
submits proof with respect to the remaining 
noncontiguous tracts, the entry may be 
submitted to the Board of Equitable Ad- 
judication with a view to.confirmation. .... 412 


WIDow. 

Upon the death of a homesteader prior to — 
consummation. of his claim his widow, if 
there be one, succeeds under the homestead 
Jaw to his right to the land; and the state 


--courts have no jurisdiction to interfere with 


or divert the succession so fixed by federal 
statute...... AM a Moher eawchG a menawaie sais 490 


SOLDIERS’. 

A soldiers’ declaratory statement trans- 
mitted to the local officers by mail has, when 
filed, the same effect as though filed in per- 

SOM is dawicnuu doewnaakenawven see Tako wae see 357 

Where a soldier selects the land and makes 


- the declaratory statement in person in his 


own name, the prescribed form shouid be 
verified. before some officer designated in the 
act of March 4, 1904 ........ Madea Pebaie GOL 
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_ Where the selection and declaratory state- 
ment are made by agent, the appropriate 
form should likewise be executed by the 
agent before some officer designated by that 
act, but the soldier’s affidavit showing his 
qualifications, etc., may be executed before 
any officer having a seal and qualified to ad- : 
“minister oaths generally, but not necessarily 
in the land district. -..................----- 357 
Paragraph 5 of circular of April 10, 1909, 


37 L. D., 688, amended........2....2.----- 357 


SoLpIERS’ ADDITIONAL. 

An enlisted man who was discharged by 
reason of reenlistment, and subsequently 
deserted, was not ‘honorably discharged” 
within the meaning of section 2304 of the 
Revised Statutes, and no rights under sec- 
tion 2307 can be predicated upon his service. 164 
An invalid certificate of. soldiers’ addi- 

. tional right never transferred but destroyed 

‘in the hands of the original holder was not 
validated by the act of August 18, 1894, and 

_ the land department is without authority to 
recertify such right..............2....---.- 71 

The practice of recer titying soldiers’ addi- 

tional rights, and issuing substitutes for lost 
_or destroyed soldiers’ additional certificates, 
discontinued, and the circular of October 16, 
1894, in so far as it relates to certification, 
withdrawn and vacated...... Tee ee 517 
- Members of the Sixth Regiment Delaware 
Infantry Volunteers, organized and mus- 
tered in under special contract for duty in 
that State are entitled to credit for military 
service, as @ basis for soldiers’ additional 
rights, only from the date or dates on which 
they were called upon to perform -active 
military duty, aut not from the date of 


TRUSTER, cet ak otteeteseaceccecesesees 47 


In case a Soldier entitled to an additional 
right under section 2306, R. 8., dies without 
exercising it, leaving a widow, his sole heir, 
and she dies without appropriating the right 
under section 2307, it becomes an asset of her 
estate, by virtue of her inheritance of the 
soldier’s estate, and descends to her heirs... 340 
The land department has no authority to 
‘coerce one of several heirs to a soldiers’ addi- 
tional right to assign his interest therein, or 
wo partition in severalty a right held by sev- 
eral heirs jointly. ..-...- bie Seer waath ie coo 332 
Tn. order to charge the land department 
-with notice of his claim, an assignee of a 
soldiers’ additional right must assert the 
same by application to locate or in some 
other proper manner; and the fact that such 
claim may be disclosed by examination of 
the record of a closed case, is not sufficient to 
charge the land. department with notice 


CHELCOl ei lee oe cect cele ctids et eee 44? 


A judicial proceeding for the purpose of fix- 
ing the ownership and decreeing sale of the 
additional right of a soldier who died intes- 
tate without having exercised the right must 
be instituted in the probate court having 
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jurisdiction over the situs of the right, which 
in such case is the domicile of the soldier at 


Page. 


the time of his death, and so remains as long 


as the probate court has power of adminis- 
tration thereover; and sale of the right under 
decree of a court not having such jurisdic- 
tion is ineffective to convey title thereto - - - - 
The soldiers’ additional right of a deceased 


332 


soldier is subject to distribution as part of his | 
personal estate, and assignment thereof - 


should be made by his executor,:adminis- 
trator, or devisee; but in case he dies intes- 
tate an assignment by his heirs will be recog- 
nized by the land department where it is 
shown by certificate of the proper probate 


court that there has been no administration __ 
of his estate and also by like certificate or — 


other satisfactory evidence that the heirs 
making the aie cars are the sole heirs of 
The Soldser 2.05 bees cteueled Voce aces 6 

Where a soldier entitled to an additional 


right executed a double power of attorney, - 


to locate and sell the right, at a time when 
the assignability of such rights was not re- 
cognized by the Jand department, and sub- 
sequently himself exercised the right, he 
thereby exhausted the same, and the land 


department has no power to permit further 


entry based upon such right by one claim- 
ing under the double power of attorney. :.. 

When the land department, for adminis- 
trative convenience, took.action amounting 
to arecognition of double powers of attorney 
as equitable assignments of soldiers’ addi- 
tional rights, it did not thereby undertake, 
and is not bound, to search its past and 
closed records to ascertain who may be en- 
titled to claim as equitable assignees by 


‘reason of powers latent in records disposed 


of and closed, and can not be charged with 
notice of such claims.......:..---.....+---- 

Where a soldier entitled to an additional 
right executed a power to locate the same, at 
a time when the assignability of such rights 


was not recognized, and no claim under the. 


power was asserted, by application or other 
proper manner, within a reasonable time 


‘after the land department took action 


amounting to a recognition of such powers 
as equitable assignments, and the soldier 


375 


subsequently executed an assignment of the | 


right to another, under which entry was. 


allowed, the land department is without . 


authority to permit a further entry upon 
the same right, by one claiming under the 
power, notwithstanding the existence of the 
power might have been disclosed to the 
land department, prior to the allowance of 
entry under the subsequent assignment, by 


examination of its closed records in another _ 


‘COMMUTATION. 


Commutation proof upon an entry made 
prior to November 1, 1907, submitted im- 


_ Inediately after the expiration of fourteen - 


652 | INDEX. 
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Commutation—Continued.. The trust period prescribed in trust pat- . 


months from date of entry, showing that 
residence was not established until just be- 
‘fore the expiration of six months and that 
the entryman was absent an intermediate 
period of about two months during the suc- 
ceeding eight months, will not be accepted 


- ras:sufficient .. 2.22... - eee eee eee ee eer eee 541 
ENLARGED HOMESTEAD.» | 
..Instructions of December 14,1900 5 ence 361 


A homesteader who made entry under the 
general law, upon which patent has issued, 
is not entitled to an additional entry under — 


~~ gection 3 of the act of February 19, 1909.... 497 | 


-A. married woman is not by reason of her 
marriage disqualified to make entry under 
section 3 of the enlarged homestead act of 
. February 1S, 1909, as additional to an entry ~ 
made by her prior to her marriage..-...... 577 

Lands embraced in entries made under 
the general homestead law are, if the facts 
justify such action, subject to designation 
under section 6 of the enlarged homestead 
act, and entrymen will not, after: such - 

designation, be required to reside thereon.. 584 

One who in good faith makes homestead 
entry of lands designated under section 6 of 
- the act of February 19,1909, as not contain- 
ing a sufficient supply of water suitable for 
domestic purposes and therefore subject to 
entry free from the necessity of residence, 

- will not be required to establish residence 
. should a sufficient supply of water be sub- 
sequently obtained ........../...----+-..-- 586 


Indian Lands. 


Instructions of June 4 and 11, 1909, open- 
ing Lemhi lands. ............--------+--- 25, 27 
Tnstructions of December 11,. 1909, rela- 


tive to Flathead lands..-..- anise ih teehee 341 


Proclamation and regulations governing 
opening of Cbeyenne River and Standing . 
MOCK lands: encccue onl. cess ie hac See .157, 160 

Instructions of February 17, 1910, rela- . 
tive to indemnity school selections for 
Cheyenne River and Standing Rock lands. 455 

Instructions of December 10, 1909, and 
January 7, 1910, relative to. opening of 


Rocky Boy lands..... aman se tects 359, 360 - 


Instructions of April 5, 1910, under act of 
March 26, 1910, extending time for payment 

on Rosebud Indian lands. ..........-..--.: 544 

-. Instructions of April 6, 1910,- under act of 

March 26, 1910, extending time for payment | 


on Red Lake lands...:....-....----------- 547, 


Regulations of May 28, and instructions 
of June 14, 1909, governing exchanges of — 
- allotments under act of March 3, 1909.. 41,42, 44 
- Instructions of May 10, 14, and 17, 1910, 


‘relating to Chippewa lands. ..-..:-. 590, 593, 594 


An applicant for fee simple patent under 

_ the second paragraph of the act of May 8, 

1906, as heir of a deceased allottee, is re- 
quired to show his competency sak pibaeeens 427 


ents issued on allotments under the act of 


Fehruary 8, 1887, begins to run from ue | 
date of the patent... <2... scsi ee ceases 559 
An allotment is not ‘‘made” within the . 


- meaning of the last paragraph of the act of 


May 8, 1906, until the issuance of first or 


- trust patent tHERGONL ccs 2.6 eeeec sown yee 559 


Where the first or trust patent, issued 
upon an Indian allotment under the act of 
February 8, 1887, is surrendered for cancel- 
lation and the allottee selects other land . 
upon which a new trust patent issues, the 
trust period will run from the date of the 
original and not from ‘the date of the new 


“HEMSh BED. at cissuctoiakte tot wooeeeeee ess 558 


The act of April 23, 1904, limits and de- » 
fines the jurisdiction of the Secretary of the 


‘Interior to cancel first or trust patents on 


Indian allotments, and he has no authority 

or discretion to correct errors in the issuance 

of such patents except as speci fieally author- 

ized by that act. -....---.-0---- sc ee eee eee 556 
The second paragraph of the act of May 8, 

1906, is not mandatory, requiring the Sec- 

retary of the Interior to issue patent in fee 

simple to the heirs of a deceased allottee or 

to cause the land to be sold for their bene fit, 

at the option of the heirs, regardless of their 

competency, but vests the Secretary with 

discretion to issue patent if he find the. 

heirs competent or to sell the land for their 

benefit if he deem them incompetent. ..... 422°. 
The latter part of section 1 of the act of 

May 29, 1908, providing for the issuance of 


- patent to the heirs of a deceased allottee, 


if competent, or the sale of the land for their 


- benefit in case of their incompetency, is 
' operative in the State of Oklahoma.......- 422 © 


By virtue of the provisions of the act of 


~ July 1, 1898, mineral lands’ within the 


diminished Colville. Indian Reservation are 
subject to location and enity under. the 


‘ginning lAWS ecco leceeecnte okec eee ee sees 409 


A’mere paper location, not based upon a 
yalid discovery of mineral, does not with- 
draw the land from allotment, and allot- 
ments thereof may be made, due care being . 
exercised not to make allotments of lands 
which are in fact mineral......--....------ 409 ° 

Under the act of August 15, 1894, provid- 


' ing for the disposition of lands in the Siletz 


Indian Reservation, a homestead entryman 


‘of any such lands is required to show, as a 


prerequisite to patent, that he has estab- 

lished” and maintained actual residence. 

upon the land for a period of three years.. 179 
Congress, with full knowledge that the 

Siletz Indian lands, opened under the act 

of August:15, 1894, were heavily timbered, 

having nevertheless limited disposal there- 


- of to appropriation under the homestead, 


town-site, and mining Jaws, no presump- 
tion of bad faith arises from the mere fact 


INDEX. 


Indian ands—Continued.° 
__ that a tract of such lands entered as a home- 
stead may be covered by a dense growth of 


a Notwithstanding the act of June 5, 1872, 
opening the lands in the Bitter Root Valley 
above Lo-Lo Fork to settlement, fixed the 


‘Page. 


price thereof at $1.25 per acre, the even-— 


~ numbered sections falling within the pri- 


mary limits of the grant to the Northern 
Pacific Railroad Company were, under sec- . 


tion 2357 of the Revised Statutes, properly 


: Yated at $2.50 per acre._..............----- : 


. A Married woman not the head of a fam-~ 


ily is not qualified to make entry of Uma- 


tilla Indian lands opened to disposition 
under the acts of March 3, 1885, and July 1, 
1902, and an entry made by one so disquali- 
fied is not confirmed by the acts of March 3, 
1905, and June 29, 1906 sacl ghindtatee news 

To meet the requirements of the act of 
June 29, 1906, which provides that purchas- 


{Indian Lands—Continued:-- * 
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lands prior to the hour of opening, one who 
passes over a portion of such lands prior to 
the hour fixed,.in order to take a position 
upon a tract held in private ownership 


- within the area to be opened, with a view to 
thereby acquire a point of vantage from 


which to make settlement, and makes set- 


any right as against another who was stand- 
ing inline at the local office and made entry 
for the same tract shortly after the hour of 
OPGMING 2 esse seu seSects Leute seucudtaveneuee 


Insane Entryman. ‘te 
The homestead entry of one who became 


142- 


ers of untimbered Umatilla: Indian lands. 


“who prior thereto had: made full and final 


payments therefor should be entitled to.. 


‘patent upon submitting satisfactory proof 
_ that the lands are not susceptible of cultiva- 


tion or residence; but areexclusively grazing — 


lands, a showing that the lands have ac- 
tually been used for grazing purposes is not 
essential, where the fact that they are ex- 
clusively grazing in character is: otherwise 
‘satisfactorily shown... .-....-.....-------- 


The act of April 23, 1904, providing for the © 


disposition of the Rosebud Indian lands, 


insane before expiration of six months from. 


entry, without having established residence, 
is not protected by the act of June 8, 1880. . 
The act of June 8, 1880, is not applicable 


where the entryman, prior to becoming in- 
sane, failed to comply with the law in good 


faith, or where he is not living at the time 
application is made to offer proof.......:... 
An alien who was deported within three 


years after coming to this country, on the: 
~ ground of insanity existing prior to his ar- 


rival, was not qualified to initiate a home- 
stead claim, notwithstanding he may have 
declared his Intention to become a citizen, 


_ and an entry made by him is not confirmed 


38 


fixed the price of all lands entered or filed. 


upon within the first three months after 
opening at four dollars per acre, thase en- 
tered or filed upon during the second three 


by the act OF JUNC $; 1890. soo seatnceseedesss 


Island... 


Instructions of December 7, 1909, with re- 
spect to disposal of Cane Island, Arkansas. . 


| Isolated. Tracts. 


months at three dollars per acre, and those. 
entered or filed upon after the expiration . 


- of six months at two dollars and fifty cents 
. per acre. 

Held: That where a tract was entered 
during the first three months the price 
thereof was ‘thereby fixed for all time at 
four dollars per acre, and in event of cancel- 


Jation of the entry it could not thereafter be - 


again entered except upon payment of such 
price, regardless of whether the second en- 


try was made during or after the expiration 


of the first three-month period....._...... 

The inadvertent inclusion of a tract of 
_ Sioux Indian lands in a homestead entry, 
at a time when the land was rated at 75 
cents per acre, which entry was subse- 
. quently amended to describe in lieu of the 
tract entered the tract, actually settled upon 
and intended to be taken, does not have the 
‘effect to fix the price of the erroneously- 


. entered tract at 75 cents, the status thereof 


remaining the same with respect to price 
as though the erroneous entry had 1 never 
co TMBOO. sated u teas wit oka a chee 


- Under that portion of the instructions of 


J uly 23, 1908, governing the opening of cer- 


tain Chippawa lands, which forbids intend- © 
ing settlers and entrymen to go upon the .- 


“. Circular of October 2, 1909, relative to citi- 
255, 


zenship of applicants 
One who has declared his intention to be- 


eee eee eee ee ee eee 
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tlement therefrom immediately after the . 
hour of opening, does not thereby acquire 


571 


330 


256 


come a citizen of the United States may, if. 


otherwise qualified, purchase an isolated. 


tract under section 2455 of the Revised Stat- 


Directions given for ‘the amendment of 
paragraphs 2 and 10 of the circular of De- 
cember 27, 1907, and paragraphs 17 and 25 of 


’ the circular of October 28, 1908............2- 


Isolated tracts do not become segregated 


_ upon application for sale until the order of 
the commissioner authorizing such sale. 


840 


84 


has been noted upon the records of the local _ . 


The period of publication of notice of sale 
of an isolated tract should close reasonably 


483 


near the date of sale, but yet a sufficient time _ 


before such date to permit a copy of the pub-. 


lished notice, with the affidavit of the pub- 
lisher showing publication, to reach the local 
office before the hour of sale, making reason- 
‘able allowance for delay.................--- 


Local land offices, like other offices and. 


business institutions generally, are run ac- 
cording to standard time, and a sale of pub- 


lic land advertised to take place at a local 
office at ten o’clock, means ten o’clock stand- 


ard time,.and not sun time 


Ce 


550 
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Directions given that the regulations gov- 
erning the sale of isolated tracts be amended 
to require that such sales be held.open one 


hour after the time advertised therefor. eeetacte 


' Laches. 

In the absence of a statute of specific limi- 
tation, the doctrine of laches does not apply 
as against the Government -....- iota wine mig 


Land Department. 

Instructions of April 16, 1910, respecting 
inspection of serial- number registers in 
1603] OL COS ilocos okie oh Seiad e emai 

‘Local land offices, like other offices and 
business institutions generally, are run 
according to standard time, and a sale of 

- public land advertised to take place at a 
local office at ten o’cloclx means ten o’clock 
standard time, and notsun time ....-....-- 

The action of a surveyor-general in revok- 


ing the appointment of a mineral surveyor 


should not be interfered with by the Gen- 


Page. 


550 


eral Land Office or the department, if taken - 


upon fair and reasonable grounds and after 


opportunity has. been afforded the mimeral 


surveyor to be heard .......--.-.----.----+- 


The making of a homestead entry by a 


United States mineral.surveyor is a viola- 
tion of the provisions of section 462 of the 


Revised Statutes and he thereby subjects | 


himself to the penalty provided by mnt sec- 
TOW dibiews idee than aeeew anne cuseewesen takes 

Irrespective of the provisions of said sec- 
tion, however, the Commissioner of the 
General Land Office has authority to revoke 
the appointment of a mineral surveyor 


whenever he deems such action necessary 


oradvisable.....-. AN acme die alae 
Mining Claims. 
GENERALLY. 


At a hearing to determine the character _ 


of the land embraced ina mining claim, evi- 
dence that it bears timber is admissible as 
bearing upon the claimant’s good faith and 


the weight and credibility to be attached. 


to his testimony in the controversy......-.. 


Location. 
The land department has full authority, 


294 


of itsown motion or at the instanceof others, — 


to inquire into and determine whether min- 
ing locations within National Forests were 


preceded by the requisite discovery of min- - 


eral and whether the lands are of the char- 


acter subject to occupation and purchase . 
under the mining laws, notwithstanding . 


the locator has not applied for patent; and. 


if the loeations be found to be invalid, the 
lands covered thereby will be administered 
as part of the public domain, subject to the 
reservation for forest purposes, without 
regard to the locations..............- eer 


Mining Claims Continued. 
DIscovERY. 


INDEX... 
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Discovery is indispensable to the validity 
of a mining location and necessarily must — 
precede or be coincident with the perfection 
thereof; and when questioned, raises an 


issue generally to be tried out in an adverse 


suit before the local courts of competent 
JUPISCICNON sosessele ol secealet basse an 387 
Where, however, by a protest itis charged 


| that no discovery, within the limits of the 


claim, was made at or prior to the beginning 
of the period of notice of an application for 
patent, which, if true, would disclose the 
absenceofaseasonableand essential basis for 
a judgment in favor of the applicant or the © 
adverse claimant, the land department will — 
take jurisdiction to determine that ques- 
tion, to the end that, should the charge be 


‘sustained, the patent application will be dis-. 


missed and the applicant remitted to the 
prosecution of patent proceedings anew, in 
order that due opportunity may be given 

for the litigation of the controverted ques- 
tions properly cognizable before the local 
courts in ad verse proceedings Mia Seepndie ee ee 387 


' Love. 


Paragraph 41 of apne ‘regulations con- 


Valuable deposits of onyx in well-defined 
fissures im rock in place are subject to appro- 
priation under the lode-mining laws.-..... 504 

Sand rock, or sedimentary sandstone 
formation, in the general mass of the motn- 
tain, bearing gold, is rock in place bearing 
mineral and constitutes a vein or lode with- 
in the purview of the statute, which can be 
located and entered only under the law ap- 
plicable to lode deposits.........---.------ 294 


PLACER. 


A corporation, regardless of the Ganlbee ae 
of its stockholders, may law!ully locate no 
greater placer area under the mining laws 
than is allowable in the case of a single nat- 


~ ural person, namely, 20 acres... ... hee ' 281 


A placer location for 160 acres, made by 
eight persons and subsequently transferred 
to a single individual, invalid because not 
preceded by discovery, can not be perfected 
by the transferee upon @ subsequent dis- 


COVETY -2 2 toner cence sc eeen ees cen eee senees 59 
A placer mining location made by several 


_ persons for the maximum quantity ol land © 


that may lawfully be embraced in a single 
location by that number of persons, can not 
be amended to include a larger ALED.. ace ne 28 
The owner of two or more contiguous 
placer mining locations can not, under the 
guise of amending oné of them, elas 
therefor a single location... -........2....--- 28 
Where a placer claim or group of claims __ 
held in common contains deposits of such 


- character and extent that they can be most 


me, 
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economically worked by means of a mining 
dredge, and the owner of such claim or 
group has in good faith purchased and actu- 
ally placed in good working order thereon a 
dredge, for the exclusive purpose of work- 


ing such deposits, which dredge has not 
_ theretofore been used as the basis for patent 
- for any other area, it is entitled to be re- 


garded as a mining improvement, so far as . 


that particular claim or group is concerned, 


and to have its cost accredited thereto..... 28 


Oklahoma Lands. 


Instructions of June 24, 1909, and April 5, 
1910, relative to extension of time for pay- 
ments on Oklahoma pasture lands. ....- 50,545 

A soldiers’ declaratory statement of recotd 
at the date of the act of June 16, 1906, ex~ © 
cepts the land covered thereby from the 
provisions of section 8 of that act, reserving 
sections 13 for the benefit of the future State 


of Oklahoma EL maGeemoeare tues aoe semeee 172. | 


Parks and Cemeteries. 


General circular of August 7. 1909, relat- 


ing. to townsites, parks, and cemeteries.... 92 | 


Patent. 


While the legal effect of a final decree of a 


court of competent jurisdiction canceling a 


patent issued upon a coal-land entry is to 
revest title in the government and restore 
the land to the publics domain, no rights are 


_ acquired by the presentation of an applica- 


tion to enter.the land until notation of the 


. cancellation. upon the records of the local 


 PaCHeS: 


Ff -- 


Rule 19 of. Practice sontaiiaiee that 
orders for rehearing shall be served in the © 
manner prescribed by Rule 9, which re- 
quires personal service... .......-.-.....-: 267 

‘Under Rule 3 of Practice it is within the 


discretion of local officers to require more 


than one corroborating affidavit to an affi- 
davit of contest, and where they adopt a 


*. rule that two corroborating affidavits must 


in all cases be furnished, such exercise .of 


discretion on their Part will not be inter- _ 
Tered, Withee sc ictus tease teens sesce eevee yes 144 


Where a departmental decision has be- 
come final under the rules, has long been 
acquiesced in,. the lands involved disposed 


_ of thereunder, and such disposition was not 


unlawiul, a petition to reopen the case will. 


‘not be entertained on the mere allegation of 


error in construing the law, based on a later 
- and different construction by the depart- 


In all cases of appeals:from inferior tribu- 
nals over which the General Land Office © 
exercises supervision, a decision should be 
rendered by that office before the matter is 


_ transmitted to the department ...........- 169 
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Page. 
Where a contest is withdrawn while an 


appeal to the department by the entryman | 


is pending, and the entryman thereupon 


and for that reason withdraws his appeal, 


the matter should thereupon be reconsid- 
ered as between the entryman and the 


_ Government in the light of conditions then 


CxIstlapi 2 socis ebay te aac coed eee 51 
Anappeal from the rejection ofan apelioe- 

tion to enter entitles the applicant to judg-— 

Mentonly as to the correctness ofsuch action 


at the time taken and upon the showing 
‘ made when the application was presented 


toand passed upon by the local officers; and 
if properly rejected when presented, it: 
should; not thereafter be allowed, upon a 
supplemental showing filed with the appeal, 
to the prejudice of an intervening applica- 
tion filed prior to: such appeal and supple? 


mental sh owe: Si eh sy Nera lect tecel a eee 457” 


Price of Land. 


See indian Lands, 


Public Land. 


. Instructions of December 7, 1909, ralntine 
to disposal of Cane Island, Arkansas...:.. 330 

The area embraced withiti-a homestead . - 
entry-relinquished prior to the acquisition 
of title does not come within the provision 
of the act of Angust 30, 1890, limiting the . 
amount of land that may be acquired by 
any one person under the public ead laws 
UO B20 ACES. coswceted Scns edcertat eeecacde B10 

A homestead entry for forty acres, made 
by one who had theretofore acquired title . . 
under the public land laws to 288.17 acres, 
allowed to stand, under the rule of approxi- 
mation, notwithstanding the provision of 
the act of August 30, 1890, that no person 
shall be permitted to acquire title to more 


_ than 320 acres in the aggregate under all the | 
public land awe sos ecccseec eek oes ee apes 453. 


Lands embraced in entries made prior to 
the act of August 30, 1890, or in settlements 
made prior thereto and subsequently carried 
to entry, are not considered in determining 
the quantity of lands a settler or entryman 
inay acquire under the limitation in that act 
that not more than 320 acres in the aggregate 
may be acquired by any bne person under 
the public land laws................-2...-- 319 

Notwithstanding the act of June 5 1872, 
opening the lands in the Bitter Root Valley 
above Lo-Lo Fork to settlement, fixed the 
price thereof at $1.25 per acre, the even- 
numbered sections falling within the pri- 
mary limits of the grant to the Northern 
Pacific Railroad Company were, under sec- 
tion 2357 of the Revised Statutes, properly 
rated at 92.50 per acre.-......--..-..----- 499 

The inadvertent inclusion of a tract of 
Sioux Indian lands in a homestead entry, 
ata time when the land was rated at°75 


- cents per acre, which entry was subse- 
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Public Land-—Continued. Page. 
quently amended to describe in lieu of the 
tract entered the tract actually settled upon 
and intended to be taken, does not have the 

_efiect to fix the price of the erroneously- 
entered tract at 75 cents, the status thereof 

-Temaining the same with respect to price 
as though the erroneous entry had - never 
been MACE ooo eee te eaten ad ca teeran owns 313 

The act of April 23, 1904, providing for the 

disposition of the Rosebud Indian lands, 

_ fixed the price of all lands entered or filed 
upon within the first three months after 
opening at four dollars per acre, those en- 
tered or filed upon during the second three 
months at three dollars per acre, and those 
entered or filed upon after the expiration of 
six months at two dollars and fifty cents per 
acre. 

_ Held: That where a tract was entered 
during the first three months the price 

’ thereof was thereby fixed for all time at four 

- dollars per acre, and in event of cancellation 

~ of the entry it could not thereafter be again » 
entered except upon payment of such price, 
regardless of whether the second entry was 
made during or after the expiration of the 
first three-month period..._......---.----- 213 

The fact that entries for lands required by 

law to be disposed of at double-minimum 
may have been erroneously permitted to be - 
carried to completion upon payment of the 
single-minimum price will not justify the 
allowance of further entries for such lands at 

the minimum rate..... ee eT ee Lae ae 319 

Railroad Grant. 

GENERALLY. 

While the joint resolution of May 31, 1870, 
provides that all lands thereby granted to 
the Northern Pacific Railway Company ~ 
which shall not be sold or disposed of, or 
remain subject to mortgage, at. the expira-_ 
tion of five years after the completion of the 
‘entire road, shall be subject to settlement 
and preemption, the land department is 
without authority, in the absence of specific 
legislation, to authorize the sale or entry of 
any such lands which have been earned by — 

the company and are still held by it. 
Where such lands have been patented to — 
the company the jurisdiction of the land 
department has terminated, and where | 
earned but not patented it is the duty of 
that department to issue patents therefor, 
leaving for determination by the courts 
questions arising under said provision..... 77 


SELECTION. 
The company is not restricted, in making . 
indemnity selections, to land on the same 
_ side of the line of road as the land lost to the 


grant and assigned as base for the selection. 378. 


Where at the date of selection by the com- 
pany the land is free from any adverse claim 
and is otherwise subject to selection, the 
selection and claim of the company there- 


INDEX. 
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SELECTION—Continued. 
under can not be defeated by any attempted 
initiation of rights between the date of selec- ° 
tion and the approval thereof by the Secre- 
tary of the Interior in the regular course of 


M PUSH CSSe.ch ana stat id aac oe tal Bee 


Lanp EXCEPTED, 

A reservation of public lands by the mili- 
tary authorities operates as a segregation 
thereof; and no rights attach thereto under. 
a railroad grant upon the subsequent defi- 
nite location of the line of road.........-..- 496 
_ A homestead entry ofrecordatthedateof 
the filing of the map of definite location of 
the Northern Pacific Railroad defeats the 
operation of the grant as to the tract em- 
braced in the homestead claim, notwith- 

_ standing the entryman was at that date in 
default and the. lifetime of the entry had 
OXPIPOO eset. cadieede dae eexewauces 217 

An abandoned donation claim, though 
uncanceled of record at the date of the defi- 
nite location of 4 railroad grant, does not 
except the land covered thereby from the 
operation of the grant..............-..... ~ 259 


ADJUSTMENT. 

The Northern Pacific Railway Company 
is the lawful successor in interest to the land- 
‘grant rights of the Northern Pacific Railroad 
COMPANY cosa clcems eet Eek Sees eens 378 

Lands within the former Siletz Indian Res- 
ervation and opened to disposition by the 
act of August 15, 1894, are not subject to se-. 
lection by the Northern Pacific Railway 
Company under the act of July 1, 1898...... 46 

An application to make forest lieu selec- | 


} 


tion under the act of June 4, 1897, by one 


who has done all that the law requires to 
entitle him to the selection, constitutes a 
claim subject to adjustment under the act 
of July 1, 1898, as extended by the act of 
MEY TT TOOG ov icnleae Candenvec remem eke 399 
_ The act of July 1, 1898, contemplates that 
the right of lieu selection accorded thereby . 
shall be exercised by the railway company; 
and the presentation of such a selection by a 
successful contestant isnota proper exercise - 
of his preferenceright ofentry.....-....---- 291 
‘Any conveyance by the Northern Pacific 
Railway Company of lands within the pur- 
view of the act of July 1, 1898, after the ac- 
ceptance of that act by the company, is sub- 
ject to the right of the individual claimant 
to assert’ his right of election to retain the 
“Jane 11-ConMithads <1ccnaeent oeeseeccetsaces 505 
One who settled upon a tract of land but 
did not continue to reside thereon, and 
neither on January 1, 1898, nor at the date of. 
the act of July 1, 1898, was claiming the land 
but had apparently abandoned thesame, has 
no such claim as is subject to adjustment 
under that act or the act of May 17,1906, ex- 
tendingits provisions ..... $e lee Decale Manes 385 
Anapplication to purchase under the tim~ 
ber and stone act, accompanied by a tender 
of fees, presented before, but upon which — 


soak 


Railroad Grant—Continued.:.: 
ApsJuSTMENT—Continued.. = | 
proof and. “payment: were not made. until 
after, May 31, 1905, does not present a claim 
subject to adjustment under the act of J uly. 
1, 1898, as extended by the act of May 1, 


. Selection by an 1individual claimant in lieu 
ofan uncompleted claim relinquished under 
the provisions of the act of July 1, 1898, is 
restricted to land in’ one compact body, in 
conformity with the law under which the 
original claim. was initiated; but selection 
-in lieu of-a completed claim: may be made of © 
noncontiguous tracts, provided it is confined’ 

to one transaction and to lands in the same 


land district . er rere ee 326 


Determination of the issue raised by & pro- 
test against a selection of unsurveyed. lands 
bythe Northern Pacific Railway Company 
under the act.of July 1, 1898, based upon 
adverse settlement rights,. should not. be 

_ | postponed to await survey of the lands, but i 
 . hearing to settle the controversy should be 


PIOM PUY Dad 2 iswes eee we lee sess 539 


-One claiming lands within the limits of the 
Northern Pacific grant who, either prior or 
subsequent to the act of July 1, 1898, pro- 
viding for the adjustment of conflicting 
Claims of individuals and the.company, de- 
nuded the land of its timber, which consti- 
tuted its chief value, does not come within 
the intent and purpose of the act and is not 
entitled to have his claim adjusted under its 


PROVISIONS en oso Het akesesdecceced 616 : 


Railroad Lands. ie | 
. Instructions of March 2, 1910; with respect 
‘to price .of lands within granted: limits: of 


An abandoned ' donation: ‘claim, though * 


“uncanceled of record at-the'date'of the defi- 
“nite location ofa railroad grant, does riot ex- 
“cept the land covered thereby from the oper- 
ation of the grant; and untilit is determined 
by the land department that the land is ex- 
cepted-from the grant;.a purchaser thereof. © 
from the company isnot entitled to theright | 
“of purchase eccommed by section 5 of the meat 


- 6f March:3, 1887. :22.-- See a aC ee w. 259 


-Wherethe patenti issued upona hibtlicsiead 

-entry-for lands within the limitsof the grant 

_ in aid of the Mobile and Girard Railroad was 

_. declared invalid by the courts on the ground 

thatthe lands. had: passed: to thé railroad 

" .¢ompany' under ‘its grant;,’anid: the: holdér 

of the homnestéad title thereupon purchiased 

- the railroad. title,*a: subsequent sale of the 

- -land. by -him conveyed-every muniment of 
* title he then possessed, but is‘not-of “itself - 
-evidente that. he thereby intended also to 

-. dispose of his right to indemnity‘under the 

- act of March 4, 1907, for loss of the homestead 

' title, in the abserice of. positive: ee that 


such was s theintention.. . care aa esses B8t 


INDEX, 
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‘Page. 
The right to select lands under the act of 
March 4, 1907, as indemnity for.loss-of the 
homestead title, was intended for the benefit 
of the person who lost that title; whether the 
entryman himself or his transferee, and not 
for the benefit of a. i tas of. an alter: 
- acquired title....c0l.. 00 ole eee eee e cede bie 2Or 
Where :the patent issued upon a home 
_ stead entry for lands within the limits of the 
grant in aid of the Mobile and Girard Rail- 
road is declared invalid bythe courts, on thes" 
ground that the lands had passed to the | 
railroad company under its grant, and the. 


.... Person holding the homestead title there- 


after acquires the railroad. title, he is not 
- required, as a condition to the right to select 
indemnity under the: act of March 4, 1907, 
for loss of the homestead title, to relinquish 
or reconvey-to the United States the title 
derived through the railroad company.....: 242 
. Where the homestead patent fails as to 
part of the land only, the person holding 
thereunder may select an’equal quantity of 
' land to compensate for the loss of that part, 
without being required.to surrender to the 
United States the wee to the peste 


‘By making an entry for less than. 160 
acres and réceiving’ credit :thereon, under 
the act of April 19, 1904, for residence and 
improvements upon a prior entry: which 
failed by reason of the decision of ‘the. Su- 
preme Court in the case of Wisconsin Cen- 
‘tral R. R. Co v. Forsythe holding the land 
to have passed. to the railroad company 
‘under its grant, the entryman exhausted. 
his right under that act, and is not entitled, 
in conhection with an additional entry; to 
‘any further credit, under section 6 of the 
‘act of May 29, 1908, on account-of such rési- 
“dence and improvements}. eee aia 2. 271 

- The purpose of section 6 of the act of May 

. 29, 1908, «was. to- place homestead settlers 
‘upon lands in-odd-numbered sections with-. 
“inthe conflicting limits of therailroad grants — 
‘therein mentioned, who-weré prevented 
‘from completing.title to thelands by reason - 
“of the decision of the Supreme Court in the | 
-casé‘of Wisconsin Central R..-R.:Co. v. For- .. 
“sythe, in. the same situation, relatively, ‘as 

_-to other: lands. entered by them within the 
~prescribed’ period, ‘as they up'to the-time 
‘of the court’s decision had assumed ‘they — 
< occupied: with: referénee to the lands settled — 

- -wpon within the railroad grants: :.::2:.0:::. 460 

Where prior to actual knowledge that the . 
land he had settled upon was not subj ect te 
“homestead: entry ‘thé homestéader ‘ad 80 far 
- complied with’ the law as to: have aequiréd 


coer. vendible-interest-in the land ifit'had been - 


‘ subjéct to such. entry; the right ‘conferred | 
“upon him by the act of- May: 29; 1908, would © 

“be transferable. tothé'samie: extent | as hisif- 

_ terest i in. the ral et vee apd ‘have 


oe 4 talk + > Malcky it eae 
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Railroad Lands—Continued. 
been; but any attempted transfer of such 
right by one who had not prior to such 
knowledge sufficiently complied with the 
law to acquire a vendible interest, confers 
no right upon the purchaser, and an entry 
allowed under such attempted transfer, in 
. the name of the homesteader but in the in- 
terest and for the: ‘benefit of the transferee, is 
void. Serer pe eee Wade comsseccueee bene ss os 2 


‘ 


Reclamation. 


GENERALLY. 
_ General regulations 
Instructions of June 30, 1909, relative to 
condemnation proceedings to acquire im- 
provements on lands needed for reclama- 
tion purposes 
. Instructions of September 17, 1909, with 
‘respect to proof and construction charges 
Jon homesteadas.. . os .-c20 hess Peseces cece use 


i 2 ee 


eee rem eee te eee ee ee eee 


Page. 


INDEX. 


Reclamation—Continued. 
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Entey—Continued. 


A settle? on unsurveyed land subse- 


_ quently embraced in a withdrawal under 


, 460 


620 


Instructions of November 15, 1909, rela- - 


tive to information from fiscal records of 
field officers of Reclamation Service. .....2.. 

Paragraph 6 of the regulations of J anuary 
19, 1909, to the effect that the prosecution of 
contests affecting lands included within a 
first-form withdrawal under thereclamation 
act, out of which preferred rights of entry 
might arise, should not be allowed, has no 
application to a protest by one claiming 
under a placer location against a conflicting 
desert-land entry, no question of preference 
right of entry being involved in such pro- 
ceeding 


ee ee ee ee ea ee 


WITHDRAWAL. 
An application to make homestead entry 


for land embraced within a first-form with- _ 
drawal under the reclamation act should not . 


‘be allowed, nor received and suspended to 
await the possible restoration of the lands to 
entry, but should be rejected 

The. fact that lands are within a rec- 


weew~wer ere eer eae 


311 


ran 


until December 1, 1908 


lamation withdrawal does not prevent.ad- - 


ditional entry thereof under section 2 of 
the act of April 28, 1904, where farm units 


have not been established and where the © 


first original.entry, to which the additional 
entry must be contiguous, was made subiect 


-to the restrictions and conditions of the - 


- reclamation act, the combined original and 
additional entry, however, being sibject to 
adjustment to a farm unit when estab- 
p WMISHOO So. Uaactocccatateee ss et iea oes. oe 
- Enrry. | 
Instructions of nh une 16, 1999, meine? to 
‘additional | homestead éntries witbin rec- 
: lamation projects 
. Instructions of March 30, 1910, holding the 
rule of approximation applicable to home- 
Stead and desert land entries within rec- 
Jamation projects 
Instructions of May 4,- 1910, governing 
_ entry of Jands in Yuma and Colorkdo River 
projects, restored to entry 


Selita 


Shale ee ee ee 


ee ee ee ee 


thereclamation act as subject to reclamation 
under an irrigation project, may, upon sur- 
vey of the land, make and complete entry 
for the full area allowed by law and appro- 
priated by his settlement, notwithstanding 
such withdrawal previous to entry, free of 
the added conditions and limitations im- 
posed by the reclamation act upon settlers 
subsequent to withdrawal 


pemreeenee eee eae 
. 


Water Rieu. 


Instructions of March. 5, 1910, relative to 
water-right charges upon lands within 
reclamation projects sald ages foreclosure ; 
proceedings 

Final,certificate and patent will not issue 
upon a desert land entry within a reclama- 
tion project until all payments for a water | 


Rewer meee ee ee eee eee 


Tight under such project have been made 


and the water right permanently. attaches 
to the land 

Where an entry within the Truckee-Car- 
son retlamation project was made too late in 
the year 1907 to obtain any benefit by the 
use of water for the crop season of that year, 


i ee ea 


‘the first instalment for water-right charges 
‘did not under the instructions of May 6, 


1907, considered in connection with the 
instructions of pieies 5, as become due 


wee eee tee we ewe eee 


Records. 


Instructions of April 16, 1910, respecting 
inspection of serial-number meester in local 


a ee a ed 


Relinquishment. 


The relinquishment of part ofa homeseae: 


entry, which would render the remaining 
-tracts noncontiguous, should not be a0- 


eeee wre eee eee ee eee ee ee ee 


‘Where, however, such a relinquishment 
was accepted, and the entryman upon faith 
of such action complies with the law and 


‘submits proof with respect to the remaining 
noncontiguous tracts, the entry may be sub- 


mitted to the Board of,Equitable Adjudica- 
tion with a view to confirmation 

A homestead entry by one wbo purchased 
the improvements and relinquishment of a 
prior entryman will not be canceled to rein- 
state the former entry, in. the absence of 
fraud or bad faith, merely because the re- 


‘412 


meme eee ees 


_ linquishment ofthe former entry was filed 


58 | 


after the entryman’s death.. 
As between the parties a sale of improve- - 

ments and relinquishment of an entry is a 

valid contract, and though it conveys no 


i eo 


. right as against the United States, itis ob- 


ligatory on the entryman and his heirs, and 
the equity of the purchaser to make entry 
may properly be recognized if exercised 
promptiy and prior to the intervention of 

any BOVIS DIG NGoiecciee'e ce rade sc aceaensied ae AT5 


_ Relinquishment—Cont'd. 


INDEX, 


W here proceedings are instituted by the 
Government against a final entry which has 


. been mortgaged or transferred, and during 


the pendency of such proceedings the entry- 
man files a relinquishment, the entry should 
not be canceled until final decision upon the 
rights of the mortgagee or transferee; and no 
application to enter the land should be re- 
ceived until the pending proceedings have 
been disposed of and the entry formally can- 
celed upon the records of the loca! office. ..- 


Repayment. 


GENERALLY, 


In adjudicating an application for repay- 


ment of fees paid in connection with railroad 


‘Page. 
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DovusLE Minmum Excsss. 


Notwithstanding the act of June 5, 1872, 


opening the lands in the Bitter Root Valley 


above Lo-Lo Fork to settlement, fixed the 


price thereof at $1.25 per acre, the even-num- 
bered sections falling within the primary 


limits of the grant to the Northern Pacific 


- Railroad Company were, under section 2357 


of the Revised Statutes, properly rated at 


_ $2.50 per acre; and an entryman required 
_ to pay the higher price is not entitled to re- 


payment of the difference............--:. Ie 


ACT oF Marca 26, 1908. 


selection lists, based upon thetelimination - 
of tracts therefrom by cancellation, the list 


should be taken as the unit and the matter 


the selection was made; and in making the 


adjusted under the rules in force at the time - 


adjustment the land department may take © 
'. into consideration all the lists filed by the 


company, and is not confined to the lists 


.upon which the application for repayment 


1S ASE oa ashes acl aaiedc tat A onatee 
The act of April 23, 1904, providing for the 


disposition of the Rosebud Indian lands, 


fixed the price of all lands entered or filed 
upon within thefirst three months alteropen- 
ing at four dollars per acre, those entered or 
filed upon during the second three months at 
three dollars per acre, and those entered or 


A mortgagee under a mortgage which is. 


merely a lien on the land is not a “legal 
representative” within the meaning of the 


act of March 26,1908, authorizing repayment 


of purchase money and commissions to the 


persons who originally made the payment 


or their “lepal representatives”............ 
The Northern Pacific Railway Company 


having voluntarily-relinquished a selection 


under the act of July 1, 1898, after having 


filed upon after the expiration of six months 


at two dollars and fifty cents per acre. 

- Held: That where a tract was entered dur- 
ing the first three months the price thereof~ 
was thereby fixed for all time at four dollars 


_ per. acre, and in event of cancellation of the 


entry it could not thereafter be again entered 


except upon payment of such price, regard- 
less of whether the second entry was made _ 


during or after the expiration of the first 


three-month period pea toee oscar ge naets 

The inadvertent inclusion of a tract of 
Sioux Indian lands in a homestead entry, at - 
a time when the land was rated at 75 cents 
per acre, ‘which entry was subsequently 


-. amended to describe in lieu of the tract en- 
‘tered the tract actually settled upon and 


é 


; remaining the same 


intended to be taken, does not have the 


effect to fix the price of the erroneously en- — 


tered tract at 75 cents, the status thereof 
with respect. Lo price as 
though the erroneous entry had never been 
made;-and where a subsequent entryman 
was required to pay 75 cents per acre there- 


paid the required fees, and subsequently 


embraced the same tracts in other lists un- 


Page, 


der that act and again paid fees thereon, is. 


entitled under the act of March 26, 1908, to 


repayment of the fees, paid upon ‘the first 
selection 


Ce ee ee ee a 


The amount. paid in making purchase. 


under section 2 of the act of June 15, 1880, 
of a tract of land embraced in a second sol- 
diers’ additional entry canceled under the 
ruling, since changed, that one entry ex- 


hausted a soldiers’ additional right, whether’ - 


for the entire right or not, does not consti-. 


tute an excess payment within the meaning 
of section 2 of the act of March 26, 1908, and 
repayment thereof can not be allowed 

Where the proof submitted on a timber 


and stone claim is challenged by the land 


for, after the price of all undisposed-of Sioux —. 


lands had been reduced to'50 cents, under 
the belief that the price had been fixed by 
such previous entry, he is entitled to repay- 
ment of the excess 


seme e ete eee wnt ee ewe eee eee 


_ Shown to be erroneous. 


‘department and the claimant notified that 
unless he applies for a hearing his claim will 
be rejected, and to avoid the expense of a. 


hearing he relinquishes the claim and ap- 
plies for return of the purchase money, re- 
payment may be allowed under section 1 of 
the act of March 26, 1908, in the absence of 
fraud or bad faith, the action of the land de- 


partment amounting to a rejection of the 


proof within the meaning of that section... 


Act oF Frsruary 24, 1909. 
In making up ap.account under the act of 


February 24, 1909, authorizing repayment 
of any, excess of amounts deposited for the 


survey of mining claims, the surveyor-gen- 
eral should state .the account from the. best 


data and information ob tainable; and a bona 
fide official account, prepared from such 
data, will be accepted by the General Land 


564 - 


Office and the apartment, unless clearly” 


660 EE, 
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Act oF FEBRUARY 24, 1909-=-Cont? d. 
- The act-of February: 24, 1909,-authoriz ing 


‘repayment’ of any.excess of amounts depos- 


ited for the survey .of mining claims, -con- 
templates that an account shall ‘be stated 
‘in every ‘case’ where application for repay- 
‘ment is made, and if it'appear that theretis 
‘any excess in the amount. deposited over 
‘and above the actual cost of the work per- 
formed.and the. expenses incident thereto, 
it should. be-stated and certified from the 
best data and information obtainable... Pes we 


Reservation. 
Muurrary. | | 
“Instructions of September 14, 1909, gov- 
“erning disposal of lands in Rush Lake Val- 
ey Reservation sac ce, caecedecswcievasarwene 
Instructions of December 7 “1909; goveril- 
‘ing disposal of landsin Fort Butler Reserva- 


. A reservation of f public lands by the mili- 
tary. authorities operates as ‘a. segregation 
PNGRODE. 5 sctossasyaucnipass states uate dae is 


Forts: = 


Circular of. aepbiiper: 16, 1909, 2 relative t , 


‘publication of notice a pene of forest 


Regulations of October 16, 1909, relating to 


“surveys ‘of homestead, entries in national 


forests. . Te nee aes Oe 
One who. since the act of August 20, 1890, 
‘has ‘acquired title to 320 acres in the agere- 
‘gate under the agricultural public land laws 
is disqualified to make entry in a national 
forest under section 2 of the act of J une 11,. 


No such preferential right of selection is 
' secured by the application of a State forthe 
survey: of lands ‘under the act of August 18, 


1894,- -as will prevent the inclusion of the . 


Jands -within. a: national. forest; and. stich 
‘application does not. constitute. a “filing”? 
Or “entry’”’” within the. meaning. -of the .ex- 
cepting. clause in... the proclamation of May 
‘29, 1905, establishing. the. Sawtooth, now 


-Boise, National Forest. bee Desc deetnes . 219,224 


‘Where the homestead right i is initiated. by 
ae act: cof May 14, 1880, and. the homesteader 
dies prior to survey, having complied with 
.the law to the date ofhis death, his heirs ° 
‘are ‘entitled to complete the claim and’ ac- 
quire - title; and. where they continued to 
comply with the law and made application 
‘within. three months after survey, their 
‘claim’ was such’ as excepted ‘the land from 


the proclamation of May ‘29, 1905...2.. 219, 224 


That part of paragraph 8 of the circular of 
‘December. 16, 1908, which provides ‘for the 


ie patenting of forest homestead entries with- - 
“put the necessity of a special survey where — 


the lands are described as ‘‘a quarter or a 
half of a surveyed quarter-quarter section 
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or. rectangular lotted tract” applies to legal 
‘subdivisions designated ‘as lots only when. 


they are true rectangles as. shown by ‘the 
plats of survey; and a special survey will be 
required of all claims not, described iti ac- 
cordance with:a ‘strict construction of said — 


‘paragraph sare edu ub aeawe nek ane eae Gant 481 


. In view of the fact that the proviso in the 
proclamation of September 20, 1906, creating 
the Lola National Forest, excepting all lands 
‘covered by any valid prior claim, so long as 
the .. . claim exists,’’ fails to require that 
the settler shall file his declaration or make 


entry within any particular period as a con- 


‘dition to having the tract settled upon ex- 
‘cepted from the operation of the. with- 


“drawal, a settlement claim will except the 
jand covered thereby so long as'the settler 


‘continues to comply with the. law in the 


‘matter of residence, cultivation, and im- 


provement, notwithstanding he may fail to’ 
make entry within three months after.the 


filing of the township Piet of survey. boas .- 587 


Residence. 


.. Instructions of Febraary 10, “i9i0, under 
et of J anuary 28, 1910, extending time with- 
in which to establish zoeuee in certain 


_- Credit for ‘Gonstructive Fesidence during | 
absence on account. of official employment — 


» Gal. not be. allowed. where. actual. residence 
has. never in good faith been established... 563 


One who i is qualified to make a homestead 
entry under section 2304 of the Revised Stat- 


“utes, by reason of. haying served ninety days 


in the Army, Navy, Or. Marine Corps, is enti- 
tled to credit under section 2305, in, lieu. of 
residence, to the full period of his service, 
provided he has resided upon, cultivated, 
and. improved his homestead for at least one 


After’ residerice has i in good faith been es- 


--tablished upon a homestead claim, absence 


due to employment as assistant postmaster 
in a fourth-class post-office, under an .ap- 
pointment made prior to April 1, 1909, will 
beregarded as constructive residence, where - 
it is shown that the business. of the office 
required the services of an assistant and the 
duties incident to such. employment were 
actually and ,continuously. performed by 
the entryman and that his absence from the 
claim was due to such employment........ 55 


| Right. of Way. 
| Ramroan. 


‘Instructions of November: 3, 1909, aad 
J anuary 19, 1910, requiring ‘notation ofrights 


‘of-way on entry ‘papers...... wit. flv...' 284, 399 


Regulations of January 29, 1910, requiring 
stipulation from railroad companies apply- 
ing for rights of way involving power sites. - 405 


| | “INDEX: = : 661 
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Right of Way--Continued,-- & ‘Page. 
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Canais, DircHEs, RESERVOIRS, Pire 


_ Where the laws.of a State or ifeediory a. 
*eiate that every act done by aforeign cor- 
poration within said State or Territory prior. 


‘to filing its. articles of incorporation therein 
2: as provided by: law shall be null and void, 


such corporation can.acquire norights with- 
in that jurisdiction under the act of March 3, 

1875, by the survey ofa right of way prior to 
the filing. of its articles of incorporation in 


. gompliance. with such state or, territorial 


WAWSA. cree cine hnceswhide eich eras webu etae 04 

‘+. Phe annual payment, of i fiteen dollars per 
mile ofroad, required by various acts of Con- 
gress granting rights of way to railroad com- 
panies, through: the Indian Territory;,. is Not 
in the nature of. compensation,. Dor a prop- 
erty tax upon the land involved,. but is in 
the nature‘of a franchise tax or charge upon 
the business of the corporation constructing 
the road; and is in no wise affected by the 
. departmental regulation fixing November 
1, 1908, as the date prior to which railroad 

- companies might acquire title to the Jand 


occupied by them for rights of way, ete... et ke 


After the State of Oklahoma was admitted 
‘into the Union, November 16, 1907, the In- 
“dians, as tribes or nations; ceased. to own 
‘and occupy the Jands in the sensé in which — 
“that expression” is used’ in the acts of Con- 
‘gress. fixing: the fifteen-dollar charge; and 
- thereaftersuch charge could not lawfully be 
"exacted. However, the payment ‘for: the : 
“year ending June 30, 1908, being payable: ‘in 


advance, must be paid i in full. 22. oy. fe: oe 414 


Carats, Dincues, Rusmevoras, Pres 
~ Eings.~ 


- Instructions of May a1, 1910, under act of 
April 12; 1910, concerning rights of way. for 


pipe lines in Arkansas Ra aa ene On ese) 597 | 


Upon approval ofan application for right 
,of way for a reservoir site under the. act of” 
; March 3; 1801, the jurisdiction of the, Inte- 


an ‘rior Department i is lost, and any subsequent 


action. looking to cancellation, or annulment . 
“of the right of way for any Teason whatever ; 
_ must be by. direct action for that purpose in 


: the QOS salons ccidundhucccasiiekeeececan 207 : 


. The Land Department i Is without author- 
“ity to approve an application, for. right of 
- way under said act which conflicts toama--— 
terial extent with a prior approved applica- 
‘tion under which vested rights have béen 
BOdUIned wa unae reece ar nice a oead 207 
__ The five-year period fixed by thé ‘act of 
“March 3, 1891, within which. a reservoir un-. 
“der its provisions ‘is required - to ke con- 
° "structed to prevent forfeiture of the right of. 
“way, can ‘not: be extended by’ means ofan 


amended application for the reservoir site:. 207} > 


“Upon failure to construct within the five- 
“year period, the land department may not, 
“in the face of evidence showing that another 
is seeking to acquire the land for a legal pur-. 

pose, waive the requirement of the statute 





Lines—Continued. 
with respect. to forfeiture, but should recom 
mend the institution of proceedings to have 1s 
the right declared: forfeited .......-.......- 207 
Upon approval by the Department of an 
application for right of way under the act 
of March 3, 1891, jurisdiction is lost, and the 


-. Department may .not thereafter properly 


approve another applicati on which con- 
flicts to a material extent: with the ee 
epplice Hon ite ESL aes chee Eaee ows 493 
: Where an application for right of way was. 
inadvertently: approved. during: the pend- 


:. eney and without consideration of a con- 


flicting application under which superior 
tights are claimed, the: Department: may. 
recommend the institution of suit to cancel 
the approval and reacquire jurisdiction for 
the- purpose of determining to which of the 
rival applicants the right of ey, should ke 


awarded. we wiNn's.e aletnee wot Ses aoa k Re wee Se eid, 5 493 


‘Whenever, in his judgment, the granting 


- of an application for right of way under the . 


act of March 3, 1891, over a national forest 
or reservation, would interfere with: the 
‘proper occupancy of the.reservation by the 
“Government, it is within the power.of the 
Seécretary of the Interior to ‘withhold his 


; gai theteort. |. vic.vie ese ses Sees . 547. 


. .Prior. to- approval, the: tnehoate right ac- 
autre by an application for right of way 
‘over.a National forest under the act of March 
8, 1891, is subject:to the power of Congress » 
‘to deny the right by peed csi . 
affecting the:Jand....2....--.20.22; -iete-+- 548 
=. The filing of an application: for. right of 


“way -for-.a reservoir site : under the act of 
-- March 3, 1891, following-survey and definite 


‘location in the field, confers-upon.the appli- » 
‘cant no’ such‘rights as will overcome the 
‘rights of an adverse claimant -who com- 
~menced survey:of a conflicting reservoir 
‘site prior to the initiation of any rights by. 
‘the applicant and diligently. pene the 
‘same to eompletion.....:.2..... 00 22-.26---58 338 -— 
_Acright. of way under the. act of March 8, 
1891, may: be acquired only by. a.company 


‘formed. for the. purpose of irrigation; but a 
tight of. way. secured under that act may, 
.. under.the act. of May 11,1898, be used for 

purposes of a public nature as subsidiary to 


the main purpose of irrigation......2.---.. 302 
A company organized chiefly for the pur- 
‘poseof generating and distributing power is _ 


‘not within the purview of theact of Marché, 
£1891; and where an application by such a. 
“company - for right-of way under that’ act 
‘has beén approved, for lands now within — 
‘a'‘national forest, the company may be 


‘permitted’ to relinquish all right undersuch ~ 


: approval and amend its application to bring 
‘it within the act of February 15, 1901, failing | 
_ “todo-which, action should be taken‘by the 


land department witha view to peworatlon 
of the approval .. wid ie Newel esis Ad oe aie Laat as 302 


662 


Right of Way—Continued. 
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- The act of January 13, 1897, requires that 
aTeservoir constructed under its provisions 
shall be completed within two years from 

the date of the filing of the declaratory state- 
ment, and the Land Department is without 
authority to extend that period so as to de- 
 féat an intervening adverse claim.......-.- s 


School Land. 


INDEX. 


‘175 


Regulations of May. 24, 1910, governing 


selection of lands by States and Territories 
under grants for educational and other pur; 


611 


Where a technical quarter section is as- | 
signed as a whole to support a selection by - 


a State of another technical quarter section, - 
the base so assigned can only be treated as 

» an entirety, and if defective in part must be 
“considered defective in toto; and it can not 
be assumed that the State intended to as- 


sign the several 40-acre subdivisions ‘of the . 


base land to support the corresponding 40- 
acre subdivisions of the selected land. -.-.-- 

Counsel for the State of California have no 
authority to designate bases to support 
school indemnity selections, such power 


, 355 


resting solely in the officer of the State au- 


thorized to make selections in its behalf. -. - 
The swamp-land grant of September 28, 


355 


1850, did not supersede the school-land - | 
grant made to the State of Florida by the 


act of March 3, 1845, and the State is not 
‘entitled to indemnity for schoo] sections 
within the Everglades, on the ground that 
they were lost to the school grant by reason 
of the swamp grant, such sections passing 
to the State under the school grant.....*.... 
The grant of sections 16 and 36 made to. 
the State of Montana by the act of February 
22, 1889, for school purposes, is a grant in 
presenti, but the right of the State there- 


350 


under does not attach to any particular. 


tract of land until identified by survey; and 
where prior to such identification any sec- 
tion 16 or 36 is embraced in a national forest ' 
the right of the State to that specific tract 
does not attach so long as the reservation 


_ continues, but the State is entitled to select — 


indemnity therefor. A Si Sa cae 


Serip. | 

Gerard and McKee scrip may be ioeaea’ 
only upon surveyed land........-....-.---- 
In adjusting a Valentine-scrip location of 
unsurveyed lands to the ‘‘general system 
of United States land surveys,’ as required 
by the act of April 5, 1872, the location must 
_be conformed to the actual lines of legal sub- 
_ divisions as established by survey saad poe 
Double minimum Jands are subject. to 
location with Valentine scrip-only upon 
‘payment of the difference’ between the sin- 
| ple and double minimum price.........-. 


Page.. |:Selections. 


‘the same tract shortly after the hour of 
“Spening stata dba li aNd aiteehats aaotl Tate se Bee's 


Page. . 
Circular. of November 3, 1909, relating to 
selections, etc., covering unsurveyed lands.. 287 
.Regulations of May 24, 1910, governing 
selection of lands by States and Territories 
under grants for educational aa other pur- ~ 


- The requirement in the circularof Novem- 
ber 3, 1909, that in making selections. of un- 
surveyed lands they shall be described by 


_ metes and bounds, with courses, distances, 


and reference to monuments by which the | 
location thereof on the ground can be read- 
ily and accurately ascertained, will not be 
piven retroactive effect; and selections . 
made prior thereto will not be held defect- 
ive as to description where the tracts select- | 
ed are designated, in accordance with the 
practice then prevailing, as “‘lands which 


when. surveyed will be described as fol- 


lows, ” setting forth an approximate descrip- 
tion of the tracts by sipemn ibaa and | 


Settlement. 


- Where the homestead right § is initiated 
by settlement upon unsurveyed Jand under 
the act of May 14, 1880, and the homesteader 
dies prior to survey, having complied with 


the law to the date of his death, his heirs are 


entitled to complete the claim and acquire 


_ Where one elaimine to be a prior settler 
institutes proceedings. against an entry 
made subsequent to his alleged settlement, 
he must reside upon the land during the pen- 
dency of the controversy; and should he fail 
to doso, the entryman, ifhein the meantime © 
continues residence thereon, will have the 
BUDGHOr TIEN iso Fost ee Sch ees 
‘One who in violation of instructions passes 
over a portion of lands to be opened to set- 


tlement and entry prior to the hour fixed 


for the opening, in order to take a position ~ 
upon a tract held in private ownership 


‘within the area to be opened, with a view to. - 


thereby acquire a point of vantage. from 


_ which to make settlement, and makes settle-. 
“ment therefrom immediately after the hour . 
of opening, does not thereby acquire any 


right as against another who was standing 
in line at the local office and made entry for 


‘Special Agents. 


Special agents’ reports and official corre- 
spondence pertaining thereto are in the na- 


_ ture of confidential and privileged communi- 


cations, and certified copies thereof can not 
be demanded as a matter of right by the 


parties in interest in the matter to which » 
. they relate, and will not be furnished except 


upon authority of the Secretary of the Inte- 
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States and ‘Territories. Page. Swamp Land—Continued. | Page.’ 


‘Where a settlement claim antedating a se- 


lection by the State of Washington under 
the act of March 3, 1893, and held in depart- 
méntal decision of September 20, 1907 (36 
L. D., 89), to be superior to the claim of the 
State, was subsequently relinquished while 


the State’s claim under its selection was 


still subsisting and pending before the Land 
Department, the right of the State under its 
selection immediately attached. (See id. 
7 2) eee eae See ae Re eae ee 
The purpose of the proviso to the act of 
1893 was to protect bona fide settlers, and it 


was not intended to provide a means. 


whereby a settlement claim might be pre- 
sented merely to defeat the right of the State 
to select, and afterwards relinquished and 
entry for the same land made under the tim- 
ber and stone law. (Seed. 518)..........-- 

The State by failing to file motion for re- 


view within the time allowed therefor hav-: 


ing acquiesced in the action of the depart- 
ment rejecting its proffered school indem- 
nity selection for conflict with a homestead 
entry allowed upon settlement prior to 


as 2 rule govern in determining the character | 


of land claimed by the State under its grant; 


but where in a controversy between the - 


State and one claiming adversely by virtue 
_ of settlement prior to survey, the return of 
the surveyor showing the land to be swamp. 
_is overcome by evidence adduced at a hear- 


ing to determine its true character, ‘the 
State’s claim under its grant can in no 
event be allowed, regardless of the final dis- 
position that may be made of'the adverse 


ee 


| Timber and Stone Act. 


The presence of improvements on a tract 


of land will not exclude it from appropria- 


tion under the timber and stone act, if not 


- made and maintained under a bona fide oc-: 


cupation of the land 


re ee ee ee 


Timber Gitta: 


The act of June 3, 1878, authorizing ine 
cutting of timber on public mineral lands, 


is confined to the States.and Territories exX- - 


survey, and the preference right period ac- 7 enumerated therein. .......... ese To 
corded by the act of March 3, 1893, within ee 
which to make. such selections having ex- ~ To site. we 


pired, it has thereafter no such claim or right 
by reason of its attempted selection as will 


General circular of August 7, 1909, con- 


prevent other appropriation of the land upon . cennine er parks, and cemeteries.. 92 

relinquishment of the conflicti ng homestead . 

OMUY..------- 22 ee enero eee sees eee ene 618 | Warrant. 

Where a State within the preference right 
_ period accorded by the act of March 3, 1893, Reo aaa sane ae to a mil 
: 7 chi i ec : as : : ; Re 
ieeeen orice: Ae ar - ied mend wise, prior to its location, not in compliance 
7 ae with the act of March 22, 1852, requiririg as-- 

_ stead entry allowed upon asettlement prior sienments ofmich warrants to be inwriting. 
VOSte vey au ee eave, See uae . will not deprive the widow or heirs of the 
oven es eEbew oes sal ee Ghia asic oho ‘warrantee of the interest and right to such 
of ie DECHTence EDU DET OCs Panes 20 E> warrant secured to them by statute... | 501 
peal from the rejection of its application Paaréas of Aoi adindeie she title to i 
and files an affidavit attacking the validity giers Codey end ss : cae mae 

if = > i . es 
ane ee ak ipuerie 3 i cepted as evidence of ownership where the 
; ? ; : en race court had jurisdiction of the subject-matter 
perior to the right of an individual under a and thesp sohee. id: eHOGIA hae perenal 
- sue : : . *  * 5] : i 
coumanede sumgons Beams te enue, Abies rule, be required in the absence of a written 
the preference right period and prior to the | aeslaniment irom-the “warrantee: bat the 
eungotine epeenen py Migr talesa aso iad ‘requirement is not absolute; and the valid- 
mayey: | _ ity ofan assignment may be established by. | 
Circular of June 1, 1909, relative to restora- ae ieee ownership in the lst older of 
tion of lost or obliterated cormers.......... 1 the warran t B as 487 

_ No such preferential right of selection is | ~~ 7°77" ss Pre ge pee he Me sak 
secured by the application of a State for the 
survey of lands under the act of August 18, Withdrawal. ea 
1894, as will prevent the inclusion of the Where lands which have been withdrawn 

Jands within a national SOPPSU: co tie cece 219 from ali disposition are restored to entry, | 
. no application will be received or any rights 
Swamp Land. | recognized as initiated by the tender of an- 
Under the rule of evidence adopted for application for any such lands until the 
the adjustment of the swamp grant to the © order of restoration is ‘Teceived atthe local 
State of Minnesota the field-notes of survey — SOMMGEL Bedseeed ati ducees soba soatonetecsies 146 
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strued. | “Page, strued—Continued.: Page. 
“Actual recidetioa!! in act of August 15,. _ tive’? within meaning of act of March 26, 
1894 (Siletz lands)... ..:.....2--....----+ 3.180 NOOB 3 Fed heaters ea acieeeutece Muara acai 151 
- “Citizen” in act of March 3, 1887....-22:./246 ‘¢ Person” in act of March 3, “To08s, includes: 
“Claimant” in section 2331, R..8., means State. sible cela ratte Sis belo ecg alta etal de 247 
NOCH LOR acl ees acer steps eee 31 


“‘Honorably pice all within manne. 


of section 2304, R, S....- si epseaivaaneaaacwolOd , 


* A- desert entryman is not a ‘ proprietor” - 
within meaning ofsection 2289, R.S...- 153; 201 


“Belection” -.-<-2ceeereeeeteneat Botan 247 
A mortgagee is not a ‘legal representa- a 
s 
' 


